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PRACTICE  REPORTS. 


SUPREME  COURT. 

WILLIAM  G.  FARGO  as  president  of  THE  AMERICAN  MER- 
CHANTS' UNION  EXPRESS  COMPANY,  appellant  agt.  James 
H.  McViCKER,  respondent. 

Joint  stock  associations  existent  in  this  state,  exercising  such  privileges  as  are  given 
them  by  the  statutes  of  this  state,  and  suing  or  being  sued,  in  the  name  of  their 
president  or  secretary,  as  to  all  questions  relating  to  parties  to  suits  in  or  to  be 
removed  into  the  courts  of  the  United  States,  are  to  be  regarded  as  under  the 
same  rules  as  apply  in  such  cades  to  corporations. 

Where  such  joint  stock  association  has  brought  action  in  a  court  of  this  state  in  the 
name  of  its  president,  and  application  is  made  by  the  defendant,  a  citizen  of  an- 
other state,  to  remove  the  same  into  the  circuit  court  of  the  United  States  nnder 
the  acts  of  congress  of  1789  and  March,  1867.  such  application  cannot  be  defeated 
upon  the  ground  that  some  of  the  stockholders  of  the  joint  stock  association  are 
citizens  of  the  state  of  which  the  defendant  is  also  a  citizen. 

The  character  of  such  joint  stock  associations,  in  corporate  aspect,  considered. 

Where  a  special  term  of  the  supreme  court  has  granted  an  order  removing  a  cause 
nnder  the  acts  of  congress  referred  to  into  the  U.  S.  circuit  court,  &c.,  is  snch  an 
order  appealable  to  the  general  term]  This  question  also  considered. 

Erie  General  Term. 

MARVIN,  BARKER  and  LAMONT,  Justices. 

APPEAL  by  the  plaintiff  from  an  order  made  at  special 
term. 

This  action  was  originally  brought  in  the  supreme  court 
of  the  state  of  New  York,  by  William  G.Fargo  as  president 
of  The  American  Merchants'  Umon  Express  Company, 
against  a  citizen  of  the  state  of  Illinois.  The  American 
Merchants'  Union  Express  Company  is  a  joint  stock  asso- 
ciation ;  and  the  action  was  brought  under  the  provisions 
of  the  act  of  1849,  by  which,  "  any  joint  stock  company 
or  association  may  sue  or  be  sued  in  the  name  of  the  presi- 
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dent  or  treasurer,''  &c.  (Sess.  Laws  1849,  389,  3  E.  S.  5th 
edf.,777.) 

The  defendant  applied  to  a  special  term  of  the  supreme 
court  for  the  removal  of  the  action  into  the  circuit  court 
of  the  United  States,  under  acts  of  Congress — the  act  of 
1789,  and  the  act  of  March,  1867. 

The  application  to  remove  the  cause  was  opposed  upon  an 
affidavit  showing  that  certain  stockholders  in  the  company 
were  citizens  of  other  states  than  the  state  of  New  York. 

The  special  Term  granted  the  application  to  remove. 

No  measures  to  stay  proceedings  under  the  so-called  or- 
der of  the  special  term  have  been  taken.  No  point  is  made 
as  to  the  regularity  of  any  of  the  proceedings,  and  the 
main  question,  therefore,  to  be  considered  is :  can  the  de- 
fendant in  such  a  case  compel  the  removal  of  the  cause  in- 
to the  U.  S.  circuit  ? 

A  preliminary  question  also  arises  as  to  the  power  of  the 
general  term  of  the  supreme  court  to  entertain  appeal  from 
the  so-called  order  of  the  special  term. 

CLARENCE  A.  SEWARD  and  GEORGE  B.  HIBBARD,  coun- 
sel for  defendant. 

First — No  appeal  can  be  heard  at  general  term  from 
this  so-called  order  of  the  special  term. 

I.  The  removal  of  the  cause  into  the  circuit  court  is  at 
least  substantially,  (and  it  is  claimed  in  every  legal  effect, 
point  second],  by  operation  of  law.  The  sole  duty  of  the 
supreme  court  is  stated  by  the  acts  of  1789  and  1SG7.  The 
acts  provide  that  the  citizenship  of  the  parties,  and  the 
amount  of  the  "  matter  in  dispute,"  are  to  be  made  to  "ap- 
pear to  the  satisfaction  of  the  court,  and  that  the  sufficiency 
of  the  surety  is  to  be  determined  by  the  state  court.  This 
is  all  that  the  statute  requires  that  court  to  do — all  it  can 
do.  When  it  has  made  decision  as  to  these  things  it  has 
ended  its  power.  Its  sole  power  in  this  respect  is  given  by 
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the  acts  of  congress.  A  court  of  general  jurisdiction,  it 
has  no  power  to  deny  its  remedies  to  any  party  seeking  to 
avail  himself  of  its  jurisdiction,  except  in  pursuance  of  these 
and  similar  acts  of  congress.  Its  duty  beneath  these  acts 
is  to  determine  certain  things.  When  it  has  determined 
those  things ;  when  it  is  "  satisfied  "  certain  things  exist, 
it  becomes  its  duty,  in  the  language  of  the  statute,  to  "  ac- 
cept the  surety  and  proceed  no  further  in  the  cause."  No 
order  for  a  removal  of  the  cause  is  necessary.  It  is  not 
contemplated  to  be  made  by  either  statute.  The  court  act- 
ing solely  beneath  these  statutes  is  not  given  power  to  make 
any  order.  Although  the  decision  of  the  court  in  this  case 
may  adopt  the  language  of  an  order,  it  is  not  an  order.  It 
is  destitute  of  all  force,  in  so  far  as  it  orders  anything,  and 
therefore  is  no  order  in  any  sense.  It  is  but  a  decision — a 
determination  of  the  court — the  statement  of  its  satisfaction 
as  to  certain  things.  It  certainly  is  not  an  order  within  the 
definition  of  the  Code.  The  Code  defines  an  order  to  be  a 
"direction  of  a  court  or  judge."  (Code,  §  400.) 

The  decision  of  the  only  matters  competent  for  the  state 
court  to  decide  under  the  acts  of  congress  can  in  no  sense 
be  called  "directions."  They  are  no  more  "directions" 
than  is  the  approval  of  the  surety  to  an  undertaking  a  "di- 
rection," and  no  more  the  subject  of  appeal. 

The  Code  has  only  provided  (except  from  judgments, 
which  of  course  has  nothing  to  do  with  this  case)  for  appeal 
from  such  orders  as  it  defines.  As  the  special  term  in  no 
sense  made  such  an  order,  in  no  sense  gave  any  effectual 
direction— (the  effect  following  from  its  conclusions) — the 
Code  has  failed  to  provide  for  appeal  from  any  such  de- 
cision, (Code,  §  349,  and  tlie  cases  cited  in  Voorhies'  Code, 
Sth  ed.,  680),  and  of  course,  therefore,  this  appeal  will  not 
lie. 

Nor  does  any  appeal  lie  under  any  provision  of  the  Code, 
even  if  this  be  an  order.  The  section  providing  for  appeals 
from  orders  ($  349),  can  only  apply  to  appeal  from  this  so- 


NEW  YORK  PRACTICE  REPORTS. 


Fargo  agt.  McVicker. 


called  order,  on  the  ground  that  it  aflects  a  "  substantial 
right."  This,  the  court  of  appeals,  in  precisely  such  a  case, 
has  decided  that  such  an  order  does  not  do — that  it  does  not 
affect  a  substantial  right.  (Illinois  agt.  N.  Y.  <md  N.  H. 
E.  E.  Co.,  3  Kern.,  597.) 

II.  The  matters  determined  by  the  state  court,  may  be 
said  to  have  been  substantially  ministerial  in  their  charac- 
ter, and  are  either  ministerial  or  to  be  determined  in  the 
discretion  of  the  court.  As  such,  decision  upon  them  is 
not  the  subject  of  appeal. 

1.  A  mandamus  can  issue  from  the  circuit  to  the  state 
court  in  such  cases,  to  compel  the  transmission  of  the 
record,  &c.,  from  the  state  court.  (The  People  agt.  TJie 
Judges,  2  Denio,  197  ;  Spraggim  agt.  The  County  Court,  1 
Cooke,  160;  Hopper  agt.  Kalkman,  17  California,  517; 
Campbell  agt.  Wallen,  Lessor,  1  Mart,  and  Yerg.,  268 ;  In 
re  Turner,  20  Leg.  Int.,  4 ;  Board  of  Com.  of  Knox.  Co.  agt. 
Aspinwall,  24  How.  (U.  S.),  376;  Supervisors  agt.  United 
States,  4  Wallace,  435  ;  Walkley  agt.  City  of  Muscatine,  6 
Wallace,  48 1.) 

The  very  fact  that  the  circuit  court  could  thus  compel 
the  transmission  of  the  record,  &c..  determines  the  question 
that  the  only  authorized  action  of  the  state  court,  is  sub- 
stantially ministerial  in  its  character.  Certainly  a  writ  of 
mandamus 'cannot  issue  to  compel  the  transmission  of  the 
record,  if  the  party  seeking  to  have  the  cause  removed 
could  obtain  his  remedy  by  appeal  from  a  decision  that  he 
was  not  entitled  to  have  the  cause  removed.  Nor  would 
the  court  issue  a  writ  of  mandamus,  which,  in  some  meas- 
ure, implies  censure,  (Ladd  agt.  Tudor,  3  W.  and  M.,  325), 
and  which  it  has  a  discretion  to  refuse  (Exparte  Fleming,  4 
Hill,  531 ;  In  the  Matter  of  Van  Ecnssclaer,  I  Cow.,  501 ; 
Fish  agt.  Wcathencax,  2  John.  Cas.  217;  Note),  if  remedy 
could  be  had  on  appeal.  In  the  comity  to  be  observed  be- 
tween the  state  and  the  federal  courts,  the  circuit  would 
not  permit  the  issuing  of  the  writ. 
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That  the  state  court,  in  such  matters,  acts  entirely  in  a 
substantially  ministerial  capacity,  is  evident.  Certainly  it 
cannot  act  as  a  court  of  the  state  of  New  York.  It  but 
exercises  certain  powers  given  it  by  act  of  congress.  As 
has  been  said,  it  is  a  court  of  general  jurisdiction,  and  can- 
not deny  its  remedies  to  any  party  invoking  them,  except  in 
pursuance  of  some  act  of  congress.  Congress  cannot  con- 
fer jurisdiction  on  the  courts  of  this  state,  as  courts.  (Mar- 
tin agt.  Hunter's  Lessee,  I  Whcaton,  304,  330 ;  The  U.  S. 
agt.  Latlirop,  17  J.  7?.,  3 ;  In  re  Bruni,  I  Barb.,  187.) 

If  congress  could  confer  such  jurisdiction,  it  could  inter- 
fere with  such  jurisdiction — limit  it — deny  it. 

It  follows  that,  in  this  respect,  the  state  court  but  fulfills 
a  ministerial  duty,  and  its  action  cannot  be  the  subject  of 
review  in  that  court. 

2.  The  matters  to  be  determined  by  the  court,  are  mat- 
ters only  to  be  established,  in  the  language  of  the  acts  of 
congress,  to  the  *<  satisfaction "   of  the  court.     The  state 
court,  most  certainly  as  to  the  questions  of  the  amount  of 
the  matter  in  dispute,  and  the  sufficiency  of  the  surety,  in 
the   exercise  of  its   discretion,  is   to    be   only    a  satisfied." 
When  satisfied,  it  must  "  accept  the  surety  and  proceed  no 
fu/ther  in  the  cause."     It  really  makes  no  order  and,  of 
course,  renders  no  judgment.     Aside  from  the  fact  that  the 
Code  provides  no  appeal  save  from  orders  and.  judgments,  it 
certainly  would  be  an  anomaly,which  should,  in  any  court, 
permit    appeal,  or  any  review  of  a  simple  conclusion  of  a 
court  which  it  was  "  satisfied"  it  should  reach,  a  conclusion 
upon  which  it  took  no  action,  made  no  order  which  could 
be  called  an  order,  and  rendered  no  judgment.    That  appeal 
will  not  lie  from  even  an  order  made  in  the  exercise  of  ju- 
dicial discretion  is,  of  course,  familiar  law.     Much  less  can 
it  lie  from  such  determination  as  the  state  court  is  only  em- 
powered  to  make   upon   such   application  as  was  made  in 
this  case.     (Carey  agt.  Cobbctt,  2  Yeatcs,  277.) 

3.  Were    the  plaintiff   in    such   cases  remediless  in  case 
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wrong  determination  were  reached  by  the  state  court,  of 
course  the  application  of  £he  views  here  presented  would 
work  hardship.  He  is  not  remediless  as  will  be  subsequently 
shown.  - 

III.  No  appeal  lies  in  the  state  court,  for  the  reason  that 
the  cause  is  by  the  order  of  the  court  (if  the  decision  of 
the  court  sought  to  be  appealed  from  can  be  called  an  or- 
der), removed  from  the  state  court  and  is  no  longer  pending 
in  it.  If  the  action  be  not  pending  in  the  state  court, 
{whether  by  order  of  removal  or  operation  of  law  can  make 
no  difference),  of  course  no  appeal  can  be  taken  therein. 
The  application  of  this  rule  can  work  no  hardship  for  the 
reason  that  the  plaintiff,  claiming  that  the  cause  has  been 
improperly  removed,  may  and  can  seek  his  remedy  in  the 
court  where  the  cause  is  after  its  removal. 

1.  The  appeal  is  from  the  so-called  order  of  the  special 
term  of  the  supreme  court  establishing  the  facts,  upon  the 
establishment  of  which  the   state   court  is  bound  to  accept 
the  surety,  &c.     If  the  cause  be  then   removed  by  opera- 
tion of  law  certainly  it  is  not  pending  in  the  state  court. 
Waiving  that  question,  however,  it  is  sufficient  to  say  that 
the  state  court  has  by  its  so-called  order  ordered'the  removal 
of  the  cause,  that  the  record  be  sent  to  the  circuit,  and  the 
circuit  has  received   the  cause  by  its  own  express  order. 
The  cause  itself  and  the  proceedings  in  it — its  essence  arid 
the  forms  and  substance  in  which  it  only  can   exist, — its 
soul    and    body,  so   to    speak — are    no   longer   in  the  state 
court.     As  no  cause  is  pending  in  the  state  court,  of  course 
no  appeal  can  be  there  taken  or  heard,  for  there  is  no  pend- 
ing cause  in  which  there  can  be  any  such  appeal.     It  may 
be  said,  in  pure  theory,  that  there  is  no  record  remaining  in 
the  state  court  which  can  be  sent  up  to  the  general  term  for 
its  inspection  .so   that  it  may  be  ascertained  what  are  the 
questions  sought  to  be  presented  on  the  appeal. 

2.  It  is  familiar  doctrine  that  in  such  and  kindred  cases, 
the  record  and  the  cause  are  removed  when  the  proceedings 
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for  removal  are  perfected,  (and  proceedings  under  this  so- 
called  order  of  the. special  term  were  not  stayed),  and  cer- 
tainly when  the  court  to  which  it  is  sought  to  remove  the 
cause,  whether  it  be  by  appeal,  or  writ  of  error,  of1  certiorari, 
or  by  operation  of  law,  has  received  the  cause  and  its 
record. 

It  is  equally  familiar  doctrine  that  thenceforth  all  action 
in  the  cause  must  be  taken,  and  all  remedy  sought  in  the 
court  where  the  cause  and  its  record  are.  This  point  can 
be  sustained  by  a  multitude  of  authorities  besides  those  here 
indiscriminately  cited.  (Lloyd  agt.  Skutt,  1  Douglas,  250 ; 
Acount  agt.  Swift,  1  Lord  "Raymond,  329 ;  Barnum  agt. 
Seneca  Co.  Bank,  6  Hoiv.  Pr.  R.,  82 ;  Bradley  agt.  Van 
Zandtj  3  Code  E.,  217;  The  Josephine,  I  Abb.  Ad.  E.,  481  ; 
Wylle  agt.  Cox,  14  How.,  (U.  S.)  1 ;  Stafford  agt.  Union 
Bank,  16  How.,  (U.  S.)  135,  138;  Kanouse  agt.  Martin,  15 
How.,  (U.  S.)  198  ;  Gordon  agt.  Longest,  16  Peters,  97  ;  2 
BurrilTs  Practice,  249,  &c.) 

Suppose  the  order  of  the  special  term  should  be  reversed 
by  the  general  term,  would  such  decision  recall  to  the  state 
court  the  cause  already  removed  to  the  circuit  court?  What 
possible  effect  could  such  decision  have  upon  the  circuit? 
Most  certainly  it  could  not  be  operative  upon  the  circuit  to 
cause  it  to  send  back  the  cause  to  the  state  court.  Nor  could 
it  be  operative  to  recall  the  cause.  Beyond  all  question  the 
cause,  under  the  executed  order  of  the  special  term,  is  now 
in  the  circuit.  After  reversal  of  that  order,  if  it  be  reversed, 
where  will  the  cause  be?  in  which  court?  It  is  in  the  cir- 
cuit, and  can  only  be  got  back  to  the  state  court  by  the  or- 
der of  the  circuit  remanding  it  to  the  state  court. 

3.  It  has  been  directly  held  that  when  the  cause  has  been 
thus  sent  to  the  circuit,  the  state  court  has  Ios9  all  control 
over  it.  (Livermore  agt.  Jenks,  11  Hotc.,  479;  Jones  agt. 
Scward,  41  Barb.,  269,  273;  Akerly  agi.Vilas,  8  Law  Reg. 
N.  S.,  229.) 
,  4.  The  circuit  has  power  to  so  remand  the  cause  if  the 
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special  term  of  the  state  court  erred  in  its  conclusion.  In 
that  court,  where  the  cause  is,  the  plaintiff  must  seek  his 
remedy.  (Hiibbard  agt.  The  Northern  E.  E.  Co.,  3  Blatch., 
184;  Ward  agt.  Arredondo,  1  Paine  C.  C.  E.,  410;  New 
Jersey  agt.  Bdbcock,  4  Wash.  C.  C.  E.,  344 ;  Urtetiqui  agt. 
Darcy,  9  Peters,  692.) 

Second — The  cause  is  not  in  the  state  court.  It  is  in  the 
circuit  court  (aside  from  the  effect  of  the  so-called  order  of 
the  state  court)  by  operation  of  law.  As  the  cause  is  not 
in  the  state  couit,  that  court  can  have  no  control  over  it, — 
can  "proceed  no  further  in  the  cause." 

I.  Whatever  it  may  be  necessary  to  claim,  or  whatever 
may  be  well  claimed  in  another  case,  it  is  plain  that  in  this 
case  every  statutory  requisite  was  complied  with,  and  that 
the  cause  is  removed  out  of  the  state  court  by  operation  of 
law.     At  most,  all  that  is  necessary  in  the  state  court  is 
the  establishment  of  certain  things,  the  compliance  with 
certain  statutory  requisitions  and  the  state  court  can  pro- 
ceed no  further  in  the  cause. 

When  the  requisite  citizenship  of  the  parties  and  the 
amount  in  controversy  are  established  to  the  "satisfaction" 
of  the  state  court,  &c.,  the  statute  is  imperative  that  it 
"  shall  be  the  duty  of  the  state  court  to  accept  the  surety 
and  proceed  no  further  in  the  cause."  All  necessary  things 
have  been  established  in  this  case  to  the  u  satisfaction  "  of 
the  court.  The  statute  has  imposed  the  consequent  duties 
upon  the  court.  The  cause  is  removed  by  operation  of  law 
into  the  circuit,  for  the  statute  says  it  "shall  there  proceed 
in  the  same  manner  as  if  brought  there  by  original  process." 
This  must  be  apparent  from  the  language  and  the  object  of 
the  statutes. 

II.  But  that  the  cause  is  so  removed  by  operation  of  law 
is  decided  directly   in  several  cases,  necessarily,  but  indi- 
rectly in  others.     (Livermore  agt.  Jenks,  11  How.  Pr.  E., 
479;  Jones  agt.   Setvard,   41   Barb.,   259,273;  Fisk  agt. 
Union  P.  E.  E.  Co.,    U.  S.  Circuit  Court,  S.  Diet.  N.  Y., 
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Judge  BLATCHFORD,  Neiv  York  Newspapers,  April  7,  1SG9; 
Matlieivs  agt.  Lyal,  6  McLean,  13  ;  Gordon  agt.  Longest,  16 
Peters,  97;  Kanouse  agt.  Martin,  15  //ow.  (J7.  5.)  198.) 

III.  Beyond  all  question  the  appeal  to  the  general  term 
therefore  cannot  be  sustained.  The  operative  thing,  the 
force  of  the  statute  which  has  removed  the  cause  from  the 
state  court  and  positively  forbidden  its  further  action,  is 
certainly  not  the  subject  of  appeal.  To  permit  effectual 
appeal  from  conclusions  merely,  from  certain  conditions,  so 
to  speak,  which  are  required  to  precede  the  operation  of 
the  law,  effectual  in  itself,  would  be  an  anomaly  in  juris- 
prudence. 

It  follows  that  the  cause  being  in  the  circuit  by  opera- 
tion of  law  must  there  proceed,  or  be  thence  remanded  by 
the  circuit  itself. 

Third — The  decision  of  the  special  term  of  the  supreme 
court  was  right.  The  action  must,  under  the  very  terms 
of  the  acts  of  congress,  be  regarded  as  "commenced  by  a 
citizen  of  the  state  in  which  the  suit  is  brought  against  a 
citizen  of  another  state,"  to  employ  the  language  of  the  act 
of  17S9 ;  and  the  controversy  must  be  regarded  as  pending 
between  "  a  citizen  of  the  state  in  which  the  suit  is  brought 
and  a  citizen  of  another  state,"  in  the  language  of  the  act 
of  1867. 

I.  Either  Mr.  Fargo,  or  the  company  of  which  he  is 
president,  must  be  regarded  as  the  party  plaintiff.  If  Mr. 
Fargo  be  the  plaintiff,  the  decision  of  the  special  term,  is 
of  course  right. 

1.  It  cannot  be  claimed  that  the  fact  that  other  parties 
had  stock  in  the  company  has  anything  to  do  with  the  ques- 
tion. It  no  where  appears,  that  such  parties  had  any  inter- 
est, joint  or  in  common,  with  Mr.  Fargo.  There  is  nothing 
to  show  that  Mr.  Fargo  was  a  stockholder  in  the  company, 
nor  docs  the  act,  in  pursuance  of  the  provisions  of  which  the 
suit  was  brought,  require  that  he  should  be  a  stockholder;  to  be 
president  of  tJie  company.  It  does  not  appear,  therefore, 
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that  Mr.  Fargo  could  have  been  joined  with  any  other  party 
as  plaintiff  in  bringing  the  action. 

2.  Mr.  Fargo,  therefore,  has  brought  the  suit,  if  he  be 
the  plaintiff,  in  a  representative  capacity,  not  as  a  stock- 
holder, and  by  virtue  of  the  act  which  permits  the  "joint 
stock  company  or  association,"  so  to  sue  in  the  name  of  its 
president.  The  second  section  of  the  act  designates  him  as 
"the  nominal  plaintiff"  in  the  suit.  (Sess.  L.,  1849,  389, 
3  E.  $.,  5th  ed.,  777.  And  see  especially,  Wornuvell  agt. 
Haithlone,  6  Bing.,  19  E.  C.  L.,  301;  Bartlett  agt.  Pent 
land,  1  Barn,  and  Ad.  702,  20  E.  C.  L.,  757;  Harrison 
agt.  Timmins,  4  Mees.  and  Wels.,  510.) 

As  such,  he  is  the  party  to  the  record — the  plaintiff  in 
the  action ;  and  it  has  been  most  explicitly  held  that  in  such 
and  kindred  cases,  the  "  party  "  is  the  party  to  the  record, 
whether  he  sue  in  his  own  right  or  in  representative  capac- 
ity. (Bank  U.  S.  agt.  Planters'  Bank,  9  Wheat.,  904 ;  The 
Governor  agt.  Madrazo,  1  Peters,  l.JOj  Gill  agt.  Stebbins,  2 
Paine,  C.  C.  .JR.,  417  ;  Cliappedelaine  agt.  Dcchcneaux,  4 
Crancli,  S06  ;  Childress  agt.  Emery,  8  Wheat.,  642.) 

The  interest  of  other  parties  in  the  stock  of  the  company, 
therefore,  certainly  has  nothing  to  do  with  Mr.  Fargo's 
character  upon  the  record.  He  takes  his  character  there 
utterly  irrespective  of  the  stockholder  of  the  company, 
for  a  president  of  a  joint  stock  company  may  have  no  com- 
munity of  interest  with  the  stockholder. 

If  Mr.  Fargo  be  the  party  plaintiff,  of  couse,  therefore, 
and  under  express  authority,  the  decision  of  the  special 
term  was  right. 

II.  If  the  "joint  stock  company  or  association"  be  the 
plaintiff,  the  decision  is  equally  plainly  right. 

1.  As  has  been  said  with  respect  to  the  possible  joinder 
of  any  stockholder  with  Mr.  Fargo,  it  can  have  nothing  to 
do  with  the  question  of  who  is  the  party  to  the  action,  for, 
as  the  president  of  such  an  association,  need  not  be  a  stock- 
holder, it  does  not  follow  that  Mr.  Fargo  could  have  joined 
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with  any  other  person  in  bringing  this  suit  in  any  form;  so 
it  may  be  said  that  the  citizenship  of  the  stockholders  of 
tbe  company  has  nothing  to  do  with  the  question.  The 
action  is  brought  by  Mr.  Fargo,  as  plaintiff,  in  the  interests 
of  others,  of  course  ;  or  by  the  company  or  association  in  his 
name,  irrespective  of  the  stockholders  as  such. 

2.  The  action  is  brought,  in  this  respect,  by  the  company 
in  the  name  of  its  president.  The  company  is  a  corporation, 
and  the  corporation  must  be  regarded  as  a  citizen  of  the 
state  which  gives  it  its  corporate  character.  Tha  company, 
unless  Mr.  Fargo  be  the  plaintiff,  is  the  plaintiff  in  the 
action. 

a.  The  action,  in  this  view,  is  brought  by  the  company, 
as  appears  by  the  very,  terms  of  the  act  itself. 

The  language  of  the  first  section  of  the  act,  in  providing 
that  the  company  may  sue,  &c.,  &c.,  determines  that  it  is 
the  company  which  brings  the  action.  In  the  second  and 
fourth  sections,  the  company  is  also  plainly  regarded  as  the 
party.  (Sess.  L.,  1849,  349.) 

b.  The  company  is  the  party,  and  is  a  corporation,  and 
must  be  conclusively  regarded  as  a  citizen  of  the  state  from 
which  it  derives  its  corporate  character. 

If  a  corporation  it  must  be  so  legarded.     (Point  third.) 

The  company  is  a  corporation. 

This  is  apparent  without  elaborate  discussion  of  the 
point,  which,  however  interesting  its  investigation  might 
be,  will  not  be  here  even  attempted. 

By  act  of  .1349,  and  by  the  subsequent  acts  of  1S51, 
1S54,  1867,  and  1SG8,  (Scss.  L.  1849,  389  ;  Sess.  L.,  18-51, 
838;  Sess.  L.,  1854,  558;  Sess.  L.,  1867,  576;  Sess.  L., 
1S6S,  599),  such  companies  are  given  every  attribute  of 
corporations.  They  are  expressly  clothed  with  all  corporate 
powers  and  privileges  (except  that  their  members  are  not 
exempt  from  individual  liability  for  debts  of  the  company, 
which  exemption,  however,  was  never  a  necessary  concomi- 
tant of  corporate  existence  ;  and  besides^the  partial  and 
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indeed  complete  liability  of  stockholders  for  debts  of  un- 
doubted corporations  of  which  they  are  members,  exists  in 
many  instances)  except  the  express  power  to  adopt  a  com- 
mon seal,  which,  however,  such  companies  can  adopt  for 
themselves — for  that  is  a  power  incident  to  every  corpora- 
tion, (Angell  and  A.  on  Corp.,  8th  ed.,  $§  110,  117,)  or,  if 
they  be  corporations,  are  given  express  legal  power  to  adopt. 
(1  It.  S.,  599.) 

1.  They  can  sue  and  be  sued/in  a  name  not  necessarily 
the  name  of    a  member,  and  suit  thus  brought,  may  be 
continued  in  the  name  of  the  successor  of   the   nominal 
party. 

2.  The  property  of  the  company  may  be   represented 
by  shares   of  stock,   which   stock   may   be   increased   or 
diminished. 

3.  The  affairs  of  the  company  may  be  managed  by  a 
board  of  directors. 

4.  The  death  of    a  member   works   no    change   in    the 
company. 

5.  Such  associations  have  a  legal  entity,  capable  of  per- 
petual  existence,  of  that   succession  which    is   called   the 
immortality  of  corporations,  and  is  the  essence  of  corporate 
being. 

6.  They  can  contract  in  a  name  in  significance  and  legal 
effect  a  corporate  name.       (Anonymous,   1  Sallteld,   191  ; 
Smith  agt.  Tie  Planlc  Road  Co.,  30  Ala.,  650 ;  Angell  and 
A.  on  Corp.,  §§  99,  100.) 

7.  They  can  take  and  hold  real  estate  and  other  property 
in  perpetuity. 

The  act  of  1867,  could  only  have  been  intended  to  apply 
to  corporations.  It  limits  the  power  of  such  associations 
to  hold  real  estate.  It  provides  that  they  shall  hold  no 
more  than  is  necessary  for  their  business.  The  limitation 
has  for  its  object  the  very  object  of  the  old  statutes  of 
mortmain,  to  prevent  powerful  corporations  from  absorbing 
and  holding  land  in  perpetuity.  Certainly  no  such  limita- 
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tion  could  be  intended  for  mere,  partnerships.  (Scss.  L.} 
1867,  576.) 

Nor  does  any  act  forbid  their  being  corporations.  The 
act  of  1S49,  provides  that  nothing  therein  contained  shall 
be  construed  to  confer  on  the  companies  any  of  the  rights  or 
privileges  of  corporations,  except  as  therein  specifically  pro- 
vided;  and  the  act  of  1854,  declares  that  no  court  shall  so 
construe  that  act,  as  to  give  such  associations  any  rights  and 
privileges  of  corporations'.  These  acts,  and  the  others 
referred  to,  however,  give  all  the  rights,  privileges  and 
attributes  of  corporations  to  the  associations,  denying  the 
ceramon  (but  far  from  universal)  privilege  of  exemption 
from  individual  liability  to  the  members.  Thus  created, 
thus  given  right,  privilege  and  power,  it  is  apparent 
(especially  as  the  legislature  has  constitutional  power  to 
create  corporations  by  general  law)  that  these  associations 
must  be  regarded  as  corporations. 

In  pure  logical  precision,  nothing  can  be  known  of  any- 
thing except  through  its  attributes.  These  associations  have 
all  the  attributes  of  corporations.  In  strict  consequence, 
therefore,  it  cannot  be  said  they  are  not  corporations. 

Such  companies  come  within  every  definition  of  what 
costitutes  a  corporation.  They  have  been  expressly  decided 
to  be  corporations  in  well  reasoned  opinions.  (1  BlacJcstone's 
Com.,  472,  485  American  Notes ;  Angell  and  A.  on  Corp., 
$  110;  Sanford  agt.  Supervisors,  15  How.,  172;  Watcrbury 
agt.  The  Am.  N.  E.  Co.,  50  Barb.,  157  ;  and  see  the  line  of 
decisions  respecting  the  character  of  banking  associations  from 
Tlie  People  agt.  The  Bank  of  Watertown,  1  Hill,  616;  to 
Robinson  agt.  The  Bank  of  Attica,  21  N.  Y.,  406.)  Such 
associations  are  made  corporations  by  the  constitution  of 
the  state.  (Constitution,  art.  8  §§  1,  3.) 

It  the  company  be  a  corporation  it  must  be  conclusively 
regarded  as  a  citizen  of  the  state  which  has  given  it  its  cor- 
porate character,  and  of  course  the  decision  of  the  special 
term  was  right. 
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Fourth. —  If  the  company  be  not  technically  and  com- 
pletely a  corporation'  in  all  senses,  it  is  a  quasi  corporation, 
and  must  be  conclusively  regarded  as  a  citizen  of  the  state 
of  New  York  upon  the  principle  upon  which  undoubted 
corporations  are  so  regarded.  The  question  is  simply  as  to 
the  citizenship  of  the  party — must  the  plain,tift  in  this  suit 
(whoever  or  whatever  the  plaintiff  may  be)  be  conclusively 
regarded  as  a  citizen  of  the  state  of  New  York  1 

I.  The  company  in  this  case  must  be  conclusively 
regarded  as  a  citizen  of  New  York. 

1.  It  is  at  least  a  quasi  corporation — an  association  of 
individuals  exercising  far  beyond,  and  far  other  than  natural 
powers,    rights   or  privileges.     Of   this   there  can  be   no 
doubt.     (Angell  &  A.  on  Corp.,  Sth  ed.,  §  25,  and  cases  cited.) 

2.  The  most  technically  and  completely  constituted  cor- 
poration is  not  a  "  citizen."     It  was^  originally  held  by  the 
supreme  court  of  the  United  States  that  as  to  all  questions 
respecting  the  jurisdiction  of  the  courts  of  the   United 
States,  the  courts  would  look  through  the  artificial  being 
created  by  the  law,  (and  which  was  not  a  citizen,)  and  be- 
yond the  corporate  character,  to  ascertain  the  citizenship 
of  the  members  of  the  corporation ;    and  unless  all  such 
members  were  citizens  of  another  state  than  the  state  of 
which  the  opposing  party  was  a  citizen,  deny  jurisdiction. 
The  doctrine  was  found  not  practical  and  unsound  in  prin- 
ciple.    While  the  supreme  court  has  adhered  to  its  original 
doctrine  that  corporations  are  not  citizens,  and  that  mem- 
bers can  alone  have  the  character  of  citizenship,  yet  it  is 
held  conclusively  that  all  parties,  upon  questions  as  to  the 
citizenship  of  parties  to  suits,  are  estopped  from  denying 
that  the  members  of  a  corporation  are  other  than  citizens 

lof  the  state  which  gave  the  aggregate  individuals  their  cor- 
porate character.  In  the  language  of  TANEY  C.  J".,  in 
Covinyton  agt.  Shcphard,  20  How.,  227,  233,  lt  the  members 
of  a  corporate  body  must  be  presumed  to  be  citizens  of  the 
state  in  which  the  corporation  is  domiciled,  and  all  parties 
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are  estopped  from  denying  that  fact."  (See  the  long  line  of 
decisions  -upon  this  most  important  question  from  The,  Hope 
Ins.  Co.  agt.  Boardman,  5  Cranchj  517,  and  The  U.  S. 
Bank  agt.  Deveaux,  5  Crunch.  61,  to  The  Ohio  and  M.  E. 
Co.  agt.  Wheeler,  1  Black,  286  ;  and  especially  (besides  those 
above  referred  to)  the  intermediate  cases  of  Louisville  C.  C.It. 
agt.  Letson,  2  How.,  497 ;  Marshal  agt.  The  B.  and  0.  E. 
E.  Co.,  16  Hoiv.,  314,  328  ;  Covington,  D.  C.  agt.  Shephard, 
20  How.,  227,  233). 

3.  Upon  the  same  principle  it  must  be  decided  that  when 
this  quasi  corporation,  this  aggragate  of  individuals  brings 
suit,  as  this  is  brought,  in  the  exercise  of  a  privilege  given 
by  the  state  in  which  the  suit  is  brought,  although  the 
quasi  corporate  entity  cannot  have  the  character  of  citizen- 
ship, its  members  must  be  conclusively  deemed  citizens  of 
the  state  giving  the  privilege,  and  all  parties  must  be 
estopped  from  denying  that  they  are  citizens  of  that  state. 
(See  the  cases  last  referred  to  and  particularly  The  Cov.  D. 
Co.  agt.  Shephard,  20  How.,  227,  232.) 

That  the  statutes  have  created  a  quasi  corporation — a 
legal  entity — in  giving  such  rights,  privileges  and  powers 
to  these  associations,  is  as  plain  as  that  the  rights,  privileges 
and  powers  exist  and  are  beyond  natural  power  to  hold  or 
enjoy.  That  entity  cannot  be  a  "  citizen  "'  any  more  than 
can  a  corporation  be  a  "  citizen."  The  character  of  citizen- 
ship necessarily  cannot  inhere  in  either  entity  so  entirely 
artificial.  The  same  principle  that  estops  all  parties  from 
denying  that  the  members  of  a  corporation  are  citizens  of 
any  state,  other  than  that  which  created  the  corporation, 
must  estop  the  members  of  a  joint  stock  association — like- 
wise a  legal  entity — from  denying  that  they  are  citizens  of 
that  state,  which  by  grant  of  right,  privilege  and  power 
has  created  that  legal  entity. 

Unless  this  doctrine  be  held,  no  party  will  have  power  to 
compel  this  company  to  litigate  in  the  courts  of  the^  U.  S. 
in  many  states. 
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Fifth. — If  the  state  statute  but  gives  the  company  the 
privilege  of  suing  in  the  name  of  its  president  or  secretary, 
in  the  state  court,  yet,  for  the  purposes  of  this  case  in  either 
court,  Mr.  Fargo  must  be  regarded  as  the  party.  He  is  a 
citizen  of  New  York,  and  that,  in  this  view,  is  all  that  is 
material. 

1.  Without  the  state  statute,  should  Mr.  Fargo  commence 
this  suit,  it  is  familiar  doctrine,  it  would  be  well  brought  for 
all  the  associates  (certainly  if  he  himself,  in  fact,  is  a  mem- 
ber of  the  company),   unless  the  defendant  should  take 
advantage  of  the  nonjoinder  of  other  parties  plaintiff — an 
advantage  in  the  state  courts  only  to  be  taken  by  answer  or 
demurrer.    (Code,  §  144,    47.) 

2.  With  reference  to  questions  of  jurisdiction  dependent 
on  citizenship,  defenses  must  be  made  in  the  first  instance, 
and  if  not  made  in  the  first  instance,  are  waived.     If  the 
opposing  party  take  a  step  inconsistent  with  making  such 
defense,  he  will  be  deemed  to  have  waived  the  right  to 
make  such  defence,  and  within  the  principle  of  one  case 
cited  below,  will  be  estopped  from  setting  it  up,  even  if 
the  state  statute  be  not  effective  in  giving  the  company 
right  to  sue  in  the  name  of  an  officer  of  the  company,  in 
the  circuit  of  the  U.  S.     Yet,  as  the  defendant  has  removed 
the  case  into  the  circuit,  he  cannot  take  advantage  (even  if 
the  state  statute  is  ineffective  there)  of  the  non-joinder  of 
other  members  of  the  association.     He  has  regarded  the 
party  to  the  record  as  the  party,  and  the  act  is  conclusive 
as  to  all  questions  relating   to  jurisdiction.     (Stokes  agt. 
Mowatt,  1  U.  S.  Law.  J.,  309;  Smith  agt  Kcnochcn,  7  How., 
U.  S.,  216;  SJiepard  agt.  Graves,  14  How.,  U.  S.,  505,  512  ; 
Livingston  agt.  Storey,  11  Peters,  351  ;  And  see  the  cases  of 
Smith  agt.  Sivormstadt,  1 6  How.,  U.  S.,  2S9 ;  Marshal  agt. 
Salt,  and  0.  R.  R.,  16  How.,  U.  S.,  314,  32S.) 

The  plaintiff  (certainly,  if  the  association  be  not  a  cor- 
poration) was  not  compelled  to  bring  this  action  as  it  was 
brought,  for  the  statute  is  probably  merely  permissive,  and 
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the  suit  probably  might  have  been  brought  in  the  name  of 
all  the  associates. 

As  the  suit  is  brought  as  this  was,  certainly  such  privi- 
leges cannot  be  claimed,  as  could  be  claimed  if  all  the 
members  of  the  company  had  been  made  plaintiffs.  If  it 
was  desired  to  prevent  removal  into  the  circuit,  the  suit 
should  have  been  brought  (if  it  could  be)  in  the  name  of 
all  the  associates.  If  it  could  not  be  thus  brought,  beyond 
question,  the  association  must,  in  determining  all  questions 
as  to  parties,  be  conclusively  held  to  be  one  indivisible  en- 
tity, existent  solely  where  the  entity  was  created. 

BOWEN  and  ROGERS,  for  plaintiff: 

JBy  the  court,  LAMONT,  J.  Two  questions  are  made  in  this 
case.  The  plaintiff  claims  that  this  action  is  not  removable 
from  the  state  court  into  the  circuit  court  of  the  United 
States  under  the  act  of  congress  of  1789,  or  the  act  of 
1867.  The  defendant,  on  the  contrary  insists  that  the 
cause  is  removable,  and  that  the  order  of  the  special  term 
of  this  court,  staying  the  plaintiff's  proceedings  and  send- 
ing the  case  to  the  said  circuit  court,  is  not  an  appealable 
order. 

It  is  not  disputed  that  all  the  formalities  necessary  to  the 
removal  have  been  complied  with  by  the  defendant,  if  the 
case  is  one  that  falls  within  the  provisions  of  either  act  of 
congress  referred  to.  The  defendant  is  a  citizen  the  state  of 
Illinois. 

If  the  plaintiff  is  a  citizen  of  the  state  of  New  York,  or 
if  the  stockholders  composing  the  American  Merchants7 
Union  Express  Company  are  to  be  regarded  as  the  real 
plaintiffs,  and  they  are  either  in  fact  or  by  construction  of 
law  citizens  of  the  state  of  New  York,  then  the  order  for 
the  removal  of  the  cause  was  properly  made. 

William  G.  Fargo  is  himself  a  citizen  of  the  state  of  New 
York.  If  the  suit  be  his,  the  action  is  removable. 

xxxvm.         a 
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If  the  company,  or  the  shareholders  who  compose  it,  be 
the  real  plaintifls,  by  the  authorized  and  legal  style  and  title 
assumed  in  the  complaint,  then  the  question  arises,  whether 
those  individuals  represented  by  such  title  in  this  action  by 
virtue  of  the  statutes  of  this  state,  are  for  the  purposes  of  the 
jurisdiction  of  the  federal  courts  to  be  treated  as  citizens 
of  the  state  of  New  York.  This  question  arises  under  the 
constitution  and  the  laws  of  the  United  States,  and  for  its 
true  and  final  determination  we  look  to  the  authoritative 
arbiter  of  all  such  questions,  the  supreme  court  of  the 
United  States.  That  court  holds  that  a  corporation  is  not 
itself  a  citizen,  but  that  for  all  purposes  of  the  jurisdiction 
of  the  federal  courts,  the  stockholders  who  compose  the 
corporate  body  by  and  under  the  name  given  them  by  the 
statutes  of  a  state  are  to  be  treated  as  citizens  of  that  state, 
and  that  they  are  estopped  from  denying  that  they  are  citi- 
zens of  the  state  whose  laws  alone,  empowered  them  to 
appear  in  the  courts  of  justice  by  the  name  of  their  legal 
christening  under  the  state  laws.  Neither  in  the  constitu- 
tion of  the  United  States  nor  in  the  acts  of  congress  referred 
to,  is  the  word  corporation  or  any  other  word  of  similar 
import,  employed  in  connection  with  the  subject  under  con- 
sideration. The  term  used,  is  citizen. 

Controversies  between  citizens  of  different  states  (U.  S. 
Const.,  art.  3,  §  2.) 

If  a  suit  be  commenced  in  any  state  court,  by  a  citizen 
of  the  state  in  which  the  suit  is  brought  againt  a  citizen  of 
another  state,  &c.  (Act  of  1789  ;  1  Stat.  at  L.  79 ;  Act  of 
1867  ;  14  Stat.  at  L.  559.) 

The  same  reason  that  applies  to  a  corporate  body  applies 
with  equal  force  to  an  associate  body ;  and  the  reason  is, 
that  the  persons  composing  each,  though  multitudinous  in 
number,  and  scattered  by  habitation  over  many  states,  are 
aggregated  by  the  state  laws,  under  which  they  appear  by 
a  fictitious  name  or  designation.  They  are  legalized  for 
litigious  purposes  into  one  artificial  body,  by  which  they 
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are  endowed  with  the  new  faculty  of  suing  and  being  sued 
by  the  name  and  style  conferred  upon  them  by  a  state  law. 

In  the  present  case,  the  shareholders  consisting  of  several 
thousand  persons,  citizens  of  and  residents  in  various  states, 
including  both  the  states  of  New  York  and  of  Illinois,  are 
embodied,  for  the  purpose  of  suing  and  being  sued  into  a 
new,  legal  personality  by  the  name  used  in  this  action — and 
this  new  faculty  of  acting  and  appearing  in  the  courts,  is 
given  by  the  laws  of  the  state  of  New  York.  (Chap.  258; 
Statutes  c/1849.) 

As  to  being  sued  or  bringing  suits  by  the  fictitious  name 
conferred  by  the  state  statute  they  stand  in  the  same  pre- 
dicament as  if  they  were  in  all  respects  a  perfect  corpora- 
tion created  by  such  state  law.  It  is  the  state  law  itself 
that  gives  this  multitude  of  shareholders  legal  capacity  to 
go  into  court,  whether  as  plaintiffs  or  defendants,  by  a  name 
furnished  for  that  purpose  under  the  state  law.  In  this 
respect  they  are  the  same  as  a  corporate  body — whether 
they  be  a  corporate  body,  an  associate  body,  a  joint  stock 
company,  or  association,  by  whatever  designation  they  may 
be  known.  The  reason  why  they  are  treated  for  the  pur- 
poses of  federal  jurisdiction's  citizens  of  the  state  whose  laws 
they  have  invoked  to  enable  them  to  be  and  appear  by  one 
name  and  style  in  tribunals  of  justice,  applies  aptly  to  every 
aggregation  of  persons  invested  by  state  law,  with  this 
faculty  of  suing  and  being  sued  by  the  new  name,  which 
under  such  statutory  provisions,  represents  the  entire  body 
of  shareholders.  In  this  particular  as  party  litigant  a  cor- 
porate body  and  an  associate  body  are  identical.  The  rea- 
soning that  applies  to  one,  applies  to  the  other",  and  that 
reasoning  will  be  seen  at  large,  in  Marshal  agt.  The  Balti- 
more and  Ohio  E.  E.  Co.,  (16  How.  U.  S.  Rep.,  325  to  329,) 
and  see  Covington,  Draw  Br.  Co.  agt.  Sheperd  et.  al.,  (20 
How.  U.  S.  Eep.,  233.) 

In  the  case  first  cited,  the  grounds  for  the  construction 
of  the  federal  constitution  and  laws,  are  given  with  great 
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force.    (16  How.,  U.  S.  R.,  326.)    Mr.  Justice  GRIER  deliv- 
ering the  opinion  of  the  court,  says: 

'"  Now  if  this  be  a  right,  or  privilege  guaranteed  by  the 
constitution  to  citizens  of  one  state  in  their  controversies 
with  citizens  of  another,  it  is  plain  that  it  cannot  be  taken 
away  from  the  plaintiff  by  any  legislation  of  the  state  in 
which  the  defendant  resides.  If  A.  B.  and  C.  with  other 
dormant  or  secret  partners  be  empowered  to  act  by  their 
representatives  to  sue  or  to  be  sued  in  &  collective  or  corpor- 
ate name,  their  enjoyment  of  these  privileges  granted  by 
state  authority,  cannot  nullify  this  important  right  conferred 
on  those  who  contract  with  them." 

Again,  p.  327.  "  The  necessities  and  conveniences  of 
trade  and  business,  require  that  such  numerous  associates 
and  stockholders,  should  act  by  representation,  and  have 
the  faculty  of  contracting,  suing  and  being  sued  in  a  ficti- 
tious or  collective  name.  But  these  important  faculties 
conferred  on  them  by  state  legislation  for  their  own  conve- 
nience, cannot  be  wielded  to  deprive  others  of  acknowl- 
edged rights.  It  is  not  reasonable  that  those  who  deal  with 
such  persons,  should  be  deprived  of  a  valuable  privilege  by 
a  syllogism,  or  rather  sophism,  which  deals  "subtly  with 
words  and  names,  without  regard  to  the  things  or  persons 
they  are  used  to  represent.  Nor  is  it  reasonable  that  repre- 
sentatives of  numerous,  unknown,  and  ever  changing  asso- 
ciates, should  be  permitted  to  allege  the  different  citizen- 
ship of  one  or  more  of  these  stockholders,  in  order  to 
defeat  the  plaintiffs  privilege." 

It  will  be  seen  in  the  extracts  given,  and  more  fully  in 
the  opinion  at  large,  that  the  whole  force  of  the  reasoning, 
applies  to  any  aggregate  body  of  shareholders  authorized 
by  state  law  to  sue  and  be  sued  by  their  collective  name,  or 
the  name  given  them  for  litigious  purposes  by  the  state 
law.  "  In  courts  of  law,"  says  this  learnad  judge  "an  act 
of  incorporation  and  a  corporate  name  are  necessary  to  en- 
able the  representatives  of  a  numerous  association  to  sue 
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and  be  sued."  And  it  is  for  this  reason,  that  reference 
is  so  often  made  to  corporations  in  this  and  other  cases 
bearing  upon  the  question. 

But  by  the  act  of  1849,  the  representatives  of  a  numer- 
ous association,  are  enabled  to  sue  and  be  sued  without  the 
act  of  incorporation,  or  the  corporate  name — but  by  its 
equivalent,  a  legal  association  and  a  legitimate  statutory 
name.  By  this  name,  the  whole  collective  body  of  share- 
holders are  represented  in  the  courts.  The  name  represents 
them,  as  the  corporate  name  represents  all  the  corporators 
or  stockholders,  the  name  given  in  each  case  by  the  state 
law  for  that  purpose. 

I  am  of  opinion  that  the  present  case  should  be  governed 
by  the  same  principles  of  law  which  determine  the  question 
of  citizenship,  in  case  of  corporations  authorized  by  the 
laws  of  a  state — and  that  the  order  appealed  from  was 
properly  made.  . 

Who  is  to  determine  whether  this  action  is  removable 
into  the  circuit  court  of  the  United  States  f  The  court  of 
appeals  has  held  that  the  question  of  jurisdiction  must  be 
decided  by  the  circuit  court  itself,  (Ulius  agt.  The  N.  F, 
and  N.  H.  JR.  R.  Co.,  3  Kernan,  579,)  and  have  pointed  out 
the  proper  practice  to  be  pursued.  If  the  circuit  court 
refuses  to  entertain  jurisdiction,  then  the  order  complained 
of  will  be  vacated,  and  the  case  will  proceed  in  the  supreme 
court. 

This  course  of  proceeding  avoids  all  conflict  between  the 
state  and  federal  courts,  leaves  the  decision  where  it  consti- 
tutionally belongs,  and  conforms  with  the  views  of  the 
court  of  appeals  in  a  similar  case  before  them  where  an 
appeal  was  dismissed. 

It  is  a  doubtful  question  whether  an  appeal  lies  from  the 
special  to  the  general  term  when  the  former  accepts  the 
surety  tendered,  and  the  other  formal  requisites  pointed  out 
by  the  acts  of  congress,  are  complied  with  by  the  applicant 
for  the  removal,  and  where  the  formalities  are  fully  com 
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plied  with  and  the  only  question  is,  whether  the  U.  S. 
court  can  entertain  jurisdiction  of  the  cause.  I  think  the 
latter  court  should  be  applied  to  for  the  decision  of  that 
question.  If  that  court  entertains  the  suit,  state  courts 
cannot  overrule  the  decision — but  if  the  circuit  court 
declines  the  jurisdiction,  then  a  motion  can  be  made  to 
vacate  the  order  instead  of  appealing  from  it. 

My  brethren  are  of  opinion  the  order  appealed  from, 
should  be  affirmed,  and  it  is  affirmed,  with  $10  costs. 
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COURT  OF  APPEALS. 


THE  PEOPLE  ex  rel  INMAN  S.  LOWELL  agt.  THE  BOARD  OF 
TOWN  AUDITORS  of  the  town  of  WESTFORD. 


On  the  24th  of  March,  1864,  at  a  town  meeting,  held  in  the  town  of  Westford, 
called  "  for  the  purpose  of  paying  bounties  to  volunteers  in  the  military  or  naval 
service  of  the  United  States,  during  the  existence  of  the  war,  now  earned  on, 
and  for  the  purpose  of  paying  the  incidental  expenses  of  such  volunteering,  and 
of  raising  such  money,"  a  resolution  was  passed  "That  there  be  paid  the  sum  of 
$300  to  each  man  drafted  and  not  exempted,  and  the  same  be  raised  by  a  tax  upon 
the  taxable  property  of  the  town. 

The  resolution  was  amended  BO  as  to  include  those  that  were  drafted  last  year  and 
paid  $300." 

On  the  8th  of  June,  1864,  the  relator  was  drafted  for  three  years,  as  one  of  the 
quota  of  the  town,  under  the  call  by  the  president,  issued  September  17,  1863. 
Oil  the  23d  of  June,  he  paid  $300,  commutation,  and  was  discharged  "  from  fur- 
ther liability  under  that  draft."  In  April,  1865,  a  local  act,  set  out  in  the  opinion, 
waa  passed,  legalizing  resolutions  by  town  meetings  in  the  county  of  Otsego, 
relating  to  the  payment  of  bounties  to  volunteers,  substitutes  and  drafted  men. 

In  November,  1867,  the  relator  presented  his  claim  for  $300  bounty,  under  the  reso- 
lution, to  the  defendants  who  refused  to  audit  it: 

Held :  1.  That  the  payment  of  the  $300  was  a  discharge  of  the  duty  imposed  upon 
the  relator  by  the  draft  and  not  an  exemption. 

2.  That  the  resolution  embraced  those  thereafter  drafted  under  the  impending  calL 

3.  That  the  local  act  legalized  the  resolution. 

4.  That  the  terji  •' bounty"  covered  premiums  offered  to  induce  men  to  enlist  and 
also  gratuities,  benevolences  and  generosities. 

5.  That  under  the  resolution  the  relator  was  entitled  to  $300,  and  defendants  should 
•    be  required  by  mandamus  to  audit  his  claim  therefor. 

June  Term,  1S69. 

THIS  is  an  appeal  from  an  order  made  at  special  term, 
granting  a  peremptory  mandamus,  requiring  the  defendants 
forthwith  to  assemble  and  audit  and  allow  the  relators 
claim  of  $300  against  the  town. 

The  general  term  of  the  sixth  district,  affirmed  the  order 
with  the  modification  that  the  claim  should  be  audited  at 
the  next  annual  meeting  of  the  board  (53  Barb.,  5<ju.) 

This  claim  arose  as  follows  :  On  the  24th  of  March,  1864, 
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the  town  of  Westford,  at  a  special  town  meeting  held  on 
that  day,  passed  the  following  resolution  :  "  Resolved  that 
there  be  paid  the  sum  of  three  hundred  dollars  to  each  man 
drafted  and  not  exempted,  and  the  same  be  raised  by  a  tax 
upon  the  taxable  property  of  the  town.  The  resolution 
was  amended  so  as  to  include  those  that  were  drafted  last 
year  and  paid  $300."  The  meeting  was  called  "  for  the 
purpose  of  paying  bounties  to  volunteers  in  the  military  or 
naval  service  of  the  United  States,  during  the  existence  of 
the  war,  now  carried  on,  and  for  the  purpose  of  paying  the 
incidental  expenses  of  such  volunteering,  and  of  raising 
such  money." 

The  relator,  a  resident  of  the  town  of  Westford,  on  the 
Sth  day  of  June,  1864,  was  drafted  into  the  military  service 
for  three  years,  and  on  the  23d  of  June,  LS64,  paid  to  the 
proper  officer  $300,  and  was  discharged  from  ''  further 
liability  under  that  draft. 

On  the  14th  of  April,  1865,  a  local  act,  relating  only  to 
the  counties  of  Herkimer  and  Otsego,  was  passed,  which  is 
set  out  in  the  opinion  of  the  court. 

On  the  7th  of  November,  1867,  the  relator  presented 
the  board  of  town  auditors  of  the  town  of  Westford,  his 
claim  for  the  amount  so  paid  by  him,  accompanied  by  the 
requisite  proofs  and  the  board  passed  upon  and  rejected  the 
claim,  and  refused  to  audit  and  allow  the  same. 

J.  E.  DEWEY,  for  appellants. 
N.  C.  MOAK,  for  respondents. 

HUNT,  Ch.  J.  No  allegation  is  made  by  the  appellant  that 
the  town  meeting  of  Westford,  held  on  the  24th  of  March, 
1864,  was  not  legally  convened.  I  do  not  myself  perceive 
anything  in  the  papers  or  the  proceedings  to  lead  me  to  doubt 
that  the  electors  of  that  town  were  on  that  day  legally  in 
session,  as  a  town  meeting,  I  shall,  therefore,  assume  the 
meeting  to  have  been  legally  convened. 
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The  act  of  the  legislature,  passed  on  the  14th  day  of 
April,  1865,  provided  that  "  all  acts  or  proceedings  of  the 
town  auditors,  or  of  legally  convened  town  meetings  in  the 
several  towns  in  the  counties  of  Herkimer  and  Otsego, 
relating  to  the  payment  of  bounties,  to  volunteers,  substi- 
tutes and  drafted  men,  together  with  all  bonds  or  obliga- 
tions, made  or  issued  in  pursuance  of  said  acts  and  proceed- 
ings, and  all  taxes  laid  or-  imposed  unier  said  acts  or  pro- 
ceedings, are  hereby  legalized,  confirmed  and  made  valid, 
provided  that  this  act  shall  apply  only  to  such  acts  and 
proceedings  as  were  done,  or  had  prior  to  the  tenth  day  of 
February,  eighteen  hundred  and  sixty-five,"  (Laws  0/1865, 
cli.  440,  §  1,  p.  800.)  The  acts  in  question  were  done  prior 
to  the  date  limited. 

The  first  defense  made  by  the  board  of  town  auditors  to 
the  relators  claim  is,  that  he  does  not  come  within  the  terms 
of  the  resolution,  for  the  reason  that  he  was  not  drafted  and 
not  exempted. 

It  is  conceded  that  he  was  drafted,  but  it  is  said  that  he 
afterwards  appeared  before  the  Provost  Marshal  and  his 
associates,  and  under  the  provisions  of  the  act  of  congress 
of  March  3,  1863,  ($>  13)  paid  the  sum  of  three  hundred 
dollars,  and  thereby  became  discharged  from  further  liability 
under  that  draft.  It  is  conceded  that  he  did  make  such 
payment  and  became  so  discharged. 

I  quite  agree  with  the  relator  that  he  was,  both  in  words 
and  in  substance,  within  the  terms  of  the  resolution,  and 
that  the  proceedings  before  the  provost  marshal  do  not 
impair  his  claim.  He  was  drafted  and  not  exempted.  The 
act  of  congress  of  February  24,  1864,  (§  10,  cli.  13,  vol.  13 
p.  8,)  declares  who  shall  be  exempt  from  the  draft.  They 
are  those  :  1.  Who  are  physically  or  mentally  unfit  for  the 
service.  2.  Persons  actually  in  the  service  at  the  time  of 
the  draft.  3.  Persons  who  have  served  for  two  years  during 
the  then  present  war,  and  have  been  honorably  discharged. 
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The  statute  then  proceeds  "  but  no  person  except  such  as 
are  herein  exempted  shall  be  exempt." 

The  relator  did  not  fall  within  either  of  these  classes. 
Being  thus  drafted  and  having  no  claim  to  exemption,  three 
courses  were  open  to  him.  He  might  enter  the  service  and 
discharge  the  duties  of  a  soldier  as  prescribed  by  law,  or  2d, 
he  might  "furnish  an  acceptable  substitute  to  take  his  place 
in  the  draft,"  or  3d,  he  might  pay  to  such  person  as  the 
secretary  of  war  should  authorize  to  receive  it,  a  sum  not 
exceeding  three  hundred  dollars  "for  the  procuration  of 
such  substitute,"  (Stats.,  U.  S.,  March  3,  1864,  §  13,  vol.  12, 
p.  733.) 

If  he  served  in  person,  the  case  disposed  of  itself  without 
further  provision.  In  the  event  that  he  furnished  a  substi- 
tute himself  or  paid  the  money  to  enable  the  secretary  of 
war  to  procure  a  s  ubstitute,  the  statute  declared  that  he 
should  be  "  discharged  from  further  liability  under  that 
draft." 

The  payment  of  the  money  to  the  government  to  enable 
them  to  procure  a  substitute,  or  the  furnishing  himself  a 
substitute,  was  a  discharge  of  the  duty  imposed  by  the  draft 
and  not  an  exemption.  It  was  a  performance  and  not  a 
release  without  performance.  In  no  just  sense  can  a  man  be 
said  to  be  exempt  from  the  payment  of  a  debt,  when  he  has 
been  sued — a  judgment  recovered  against  him,  and  the 
amount  forcibly  made  from  his  property.  A  soldier  who 
serves  out  his  time,  the  drafted  man  who  procures  another 
actually  to  perform  his  duties,  or  who  furnishes  the  money 
to  the  government  for  the  same  purpose,  with  the  debtor 
I  have  named,  are  each  relieved  from  the  burden  imposed 
upon  them.  The  relief,  however,  comes  from  a  performance 
of  the  duty,  and  not  from  an  exemption  from  its  claims. 
Nor  is  this  argument  affected  by  the  fact,  that  the  statute 
of  the  U.  S.  of  1S64,  in  its  fifth  section,  declares  that  the 
"  exemption  of  any  person  "  on  account  of  such  payment, 
shall  not  extend  beyond  one  year,  but  that  at  the  end  of 
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the  year,  the  person  "so  exempted,"  may  be  again  enrolled. 
Exemptions,  as  such,  are  specifically  defined,  and  the  word 
in  the  fifth  section,  is  used  simply  as  a  dcscriptio  personarum^ 
and  not  by  way  of  definition.  It  cannot  be  held  to  impeach 
that  section,  which  declares,  that  no  other  than  those  speci- 
fically mentioned  "shall  be  exempt." 

Considered  both  with  reference  to  the  statutes  of  the 
United  States,  as  well  as  to  the  plain  language  of  the  reso- 
lution of  the  town  of  Westford,  I  have  no  doubt,  that  the 
relator  came  within  its  meaning,  as  a  man  drafted  and  not 
exempted. 

A  question  is  made,  whether  the  resolution  recited  em- 
braced those  to  be  thereafter  drafted,  or  whether  it  was 
limited  to  those  who  had  already  been  drafted.  The  lan- 
guage is,  lt  to  each  man  drafted  and  not  exempted."  While 
it  would  have  been  easy  to  have  said  "to  be  hereafter 
drafted,"  if  subsequent  action  only  was  contemplated ;  it 
would  have  been  equally  simple  to  have  said  "  heretofore 
drafted  and  not  exempted,"  if  it  had  been  the  intent  of  the 
meeting  so  to  limit  its  action.  A  draft  had  been  had,  and 
a  draft  was  impending,  as  the  attendants  at  the  meeting  then 
knew,  and  as  we  now  know  from  the  history  of  the  events 
of  the  war,  and  which  was  j&tuully  enforced  in  a  short  time 
thereafter.  I  see  nothing  to  authorize  the  infeience  that 
this  promised  bounty  was  not  prospective,  while  a  strong 
tirguinent  in  its  favor  is  found  in  the  supplement  to  the 
resolution,  which  provided  that  the  relief  should  be  fur- 
nished to  those  who  had  been  drafted  the  year  previous,  and 
paid  the  three  hundred  dollars.  If  the  body  of  the  resolu- 
tion had  been  understood  as  applying  to  past  transactions 
only,  such  an  amendment  would  not  have  been  offered. 

The  appellant  argues,  that  the  call  of  the  meeting  was 
for  a  specific  purpose,  authorized  by  law,  and  that  the  only 
resolution  adopted,  (if  the  relator's  construction  be  correct^ 
was  not  authorized  by  any  law.  This  is  quite  probable.  If 
the  resolution  adopted  had  been  of  itself  legal  ^tid  consti- 
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tutional,  it  would  not  have  been  necessary  to  invoke  the  act 
of  1865  in  its  support.  It  is  only  upon  the  theory  that  it 
exceeded  the  limits  of  the  existing  powers  of  a  town  meet- 
ing, that  the  subsequent  act  of  the  legislature,  making  it 
legal,  is  important. 

The  appellant  further  argues,  that  the  act  of  1S65  relates 
to  and  legalizes  a  bounty  to  that  class  of  drafted  men  only 
who  actually  entered  the  service,  and  not  to  those  who  were 
drafted  and  furnished  a  substitute  or  the  money  for  a  sub- 
stitute. No  doubt  the  language  would  include  that  class  if 
any  such  existed.  I  see  no  reason,  however,  for  so  limiting 
the  operation  of  the  act,  especially  when  we  find  that  the 
class  proposed  to  be  excluded  required  such  legislation,  and 
we  have  no  evidence  that  the  other  class  did  need  it.  The 
papers  do  not  show,  nor  are  we  in  any  manner  advised,  that 
town  resolutions  were  passed  respecting  drafted  men  actually 
in  the  service,  which  required  legislative  aid  to  make  them 
effectual. 

In  like  manner,  it  is  insisted  that  the  use  of  the  word 
"bounties,"  in  the  act  of  1865,  is  conclusive  against  the 
relator,  as  it  would  be  absurd,  it  is  said,  to  apply  it  to  those 
who  were  drafted  but  were  discharged  because  of  physi- 
cally disability,  or  by  reason  of  there  being  a  surplus. 

Such  action  on  the  part  of  a  town,  would  indeed  be  quite 
unreasonable.  It  was  not  anticipated  by  the  legislature,  and 
we  have  no  reason  to  think  that  any  such  existed  5  certainly 
the  present  case  is  not  one  of  that  character.  The  town 
of  Westford  guarded  against  such  an  absurdity,  by  providing 
that  the  objects  of  their  bounty  should  be,  not  only  men  who 
were  drafted,  but  men  who  were  not  exempted.  In  what- 
ever form  the  citizens  of  Otsego  and  Herkimerhad  pledged 
themselves  to  volunteers,  substitutes  or  drafted  men,  the 
legislature  intended  to  enable  them  to  redeem  their  promises. 
"Bounties"  are  not  only  premiums  offered  to  induce  men 
to  enlist  into  the  public  service,  but  they  are  gratuities, 
benevolences  or  generosities,  extended  as  well  to  those  ac- 
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tually  in  the  service  of  their  country,  as  to  those  who,  after 
a  faithful  discharge  of  such  services,  have  become  relieved 
therefrom. 

Many  such  instances  have  occurred  under  our  own  gov- 
ernment. 

The  power  of  the  legislature  to  authorize  or  to  enforce 
the  imposition  of  taxes  is  unlimited.  (Town  of  Guilford  agt. 
Supervisors  of  Chenango,  3  Kern,  143  ;  Hoivell  agt.  Buffalo, 
37  N. Y.  267;  People  agt.  Mitchell,  35  N.Y.,  552;  3  Wallace, 
327 ;  5  Wallace,  293  ;  13  N.  Y.  149.) 

The  order  should  be  affirmed  with  costs. 

LOTT,  J.  The  legality  of  the  special  town  meeting,  at 
which  the  resolution,  under  which  the  relator  makes  his 
claim,  was  passed,  is  not  questioned. 

Assuming  that  it  was  legally  convened,  all  its  acts  and 
proceeding  tl  relating  to  the  payment  of  bounties  to  volun- 
teers, substitutes  and  drafted  men"  were,  by  the  local  act  of 
April  14,  1865,  (Laws  of  1865,  chap.  440,  §  1,)  relating  to 
the  counties  of  Herkimer  and  Otsego,  legalized,  confirmed 
and  made  valid. 

The  resolution  originally  offered,  provided,  "  that  there  be 
paid  the  sum  of  three  hundred  dollars  to  each  man  drafted 
and  not  exempted,  and  the  same  be  raised  by  tax  upon  the 
taxable  property  of  the  town,"  but  was  amended  "  so  as  to 
include  those  that  were  drafted  last  year,  and  paid  three 
hundred  dollars,"  and  as  amended,  was  adopted. 

It  is  evident  from  the  amendment  to  the  resolution,  that 
the  portion  first  offered  was  intended  to  apply  to  such  men 
as  should  be  thereafter  drafted.  The  relator  was  one  of 
those.  He  was  not  exempt,  under  the  act  ojf  congress,  from 
enrollment  and  draft,  and  on  being  drafted  and  notified  to 
appear  before  the  board  of  enrollment,  he  was  held  to  ser- 
vice. He  then  paid,  to  a  person  duly  authorized  to  receive 
it,  the  sum  of  three  hundred  dollars,  for  the  procurement 
of  a  substitute,  which  payment  entitled  him  to  be  discharged 
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from  further  liability  under  that  draft,  and  thereupon  the 
board  of  enrollment  gave  him  a  certificate  that  he  was  "  ex- 
empt from  all  liability  to  military  duty  for  this  draft." 
Although  the  term  "exempt"  is  used,  it  is  evident  that  it 
was  used  in  the  place  of  "discharged." 

The  resolution  in  limiting  the  appropriation  to  those  "not 
exempted  "  clearly  had  refererence  to  such  as  were  liable  to 
enrollment  and  draft,  and  were  not  rejected  as  physically  or 
mentally  unfit  for  service,  or  entitled  to  absolute  exemption 
for  the  specific  causes  mentioned  in  the  act  of  congress. 

Its  fair  meaning  is,  that  every  person  who  was  drafted 
and  liable  to  be  held  for  service,  should  be  paid  three  hun- 
dred dollars.  It  is  not  restricted  to  men  who  did  personal 
service  under  the  draft.  Those  who  procured  substitutes  or 
gave  the  requisite  sum  to  procure  one,  stood  on  the  same 
footing  with  them. 

This  is  manifest  from  the  amendment  made  "  so  as  to 
include  those  that  were  drafted  last  year  and  paid  three 
hundred  dollars." 

The  relator  was,  therefore,  entitled  to  the  payment  of  the 
sum  specified  by  the  resolution.  That  appropriation  was  a 
"  bounty  to  drafted  men  "'  within  the  meaning  of  the  act  of 
1865,  and  was  legalized  by  it. 

I  deem  it  unnecessary  to  add  anything  further,  than  to 
say  that  I  fully  concur  in  the  well  considered  and  able  opin- 
ion of  the  learned  justice  who  gave  the  opinion  of  the  supreme 
court  at  general  term,  and  in  the  views  expressed  by  him. 

The  order  appealed  from  should  be  affirmed  with  costs. 

Decision  accordingly. 
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UNITED  STATES  CIRCUIT  COURT. 

THE    MERCHANTS'  NATIONAL  BANK  of   Lowell,  Mass.  agt. 
CHARLES  LELAND  and  others. 


Upon  a  suit  brought  in  a  court  of  the  United  States,  upon  an  undertaking  given  in  an 
action  in  a  state  court,  conditioned  to  pay  the  judgment  if  a  motion  for  a  new  tria 
is  denied,  if  it  appears  that  the  undertaking  was  merely  an  additional  security  foi 
the  payment  of  the  judgment,  and  that  the  defendant  has  appealed  from  the  ordei 
denying  a  new  trial  and  that  the  state  court  has  upon  motion  stayed  proceedings 
upon  the  judgment  pending  the  appeal,  th«  defendants  can,  by  an  auxilliary  suit 
iu  equity,  obtain  a  stay  of  all  proceedings  upon  any  judgment  that  the  plaintiff 
may  recover  in  a  suit  on  the  undertaking  pending  the  appeal  in  the  state  court. 


Southern  District  of  New  York. 

ACTION  on  an  undertaking  given  by  the  defendants  to  the 
plaintiff,  to  stay  proceedings  pending  a  motion  for  a  new 
trial,  in  an  action  wherein  the  plaintift  had  recovered  judg- 
ment against  two  of  the  defendants,  in  a  state  court. 

The  condition  of  the  undertaking,  was  to  pay  the  judg- 
ment if  the  motion  for  a  new  trial  was  denied.  It  was 
given  pursuant  an  order  of  the  court,  requiring  it  as  a  con- 
dition of  granting  a  stay  of  proceedings  on  the  judgment. 

The  motion  for  a  new  trial  having  been  denied,  the 
defendants  in  that  case  appealed  to  the  general  term  and  the 
court  upon  motion,  and  after  a  hearing,  ordered  a  stay  of 
proceedings  on  the  judgment  pending  the  appeal,  provided 
the  defendants  gave  a  bond  or  undertaking  of  the  same 
general  character  as  required  upon  appeals  from  judgments. 
The  defendants  gave  the  undertaking  required. 

The  plaintiff  having  commenced  this  action  and  entered 
a  rule  that  defendants  plead,  the  defendants  now  moved  to 
stay  proceedings  in  this  action  pending  the  appeal  in  the 
state  court. 
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FRANCIS  C.  BARLOW,  for  plaintiffs. 

WILLIAM  G.  CHOATE  and  JOHN  FITCH,  for  defendants. 

BLATCHFORD,  J.  The  several  stays  of  proceedings  granted 
by  the  state  court,  by  the  orders  of  May  11,  1868,  May  30, 
1868,  and  January  21,1869,  are,  in  effect,  nothing  more  than 
stays  of  the  collection  by  execution  of  the  judgment  recov- 
ered in  the  state  court. 

If  it  were  quite  clear  that  the  undertaking  of  May  29, 
1868,  was  merely  an  additional  security  for  the  payment  of 
the  judgment,  the  mode  of  giving  the  defendants  in  this  suit 
relief  by  staying  the  plaintiff's  proceedings  herein,  by  an 
order  made  on  a  motion  to  that  end,  would  be  objectionable 
as  concluding  the  plaintiff's  rights  without  his  having  any 
means  of  review.  But  I  regard  it  as  by  no  means  certain, 
'that  the  undertaking,  given  as  it  was,  and  as  is  stated  on  its 
face,  tor  the  purpose  of  obtaining  a  stay  of  execution  on 
the  judgment,  until  the  motion  for  a  new  trial  in  the  suit 
could  be  heard  and  decided,  and  in  consideration  of  such 
stay  and  being  an  absolute  undertaking  to  pay  this  amount 
directed  to  be  paid  by  the  judgment,  if  such  motion  for  a 
new  trial  should  be  denied,  is  not  one' which  the  plaintiff  in 
this  suit  are  entitled  to  enforce  at  once,  without  regard  to 
the  appeal  from  the  judment.  That  question,  and  the 
question  whether  this  court  has  any  right  to  interpolate  into 
the  undertaking  any  other  condition  than  the  one  expressed 
in  it,  or  which  to  make  it  operative,  namely :  that  the  mo- 
tion for  a  new  trial  should  be  denied  or  dismissed,  ought  in 
view  of  the  fact  that  the  motion  for  a  new  trial  was  denied 
and  that  the  defendants  in  the  judgment  had  the  benefit  of 
a  stay  in  execution  therein,  while  such  motion  was  pending, 
to  be  raised  and  disposed  of  in  a  plenary  suit.  A  suit 
brought  on  the  equity  side  of  this  court  by  the  defendants 
in  the  suit  against  the  plaintiff  therein,  to  restrain  or  regulate 
this  suit  and  thereby  prevent  injustice,  would  not  be  an 
original  suit,  but  would  only  be  auxiliary  and  supplementary 
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to  and  dependent  on  this  suit  and  would  be  maintainable 
without  reference  to  the  citizenship  or  residence  of  the  par- 
ties to'it ;  and  process  iu  it  could  be  served  on  the  plaintiff 
in  this  suit  out  of  this  district.  (Dunn  agt.  Clark,  8  Peters, 
1;  Clark  agt.  Mattliewson,  12  Peters,  169,172;  Freeman 
agt.  Howe,  24-  How.,  451,  460;  St.  Luke's  Hospital  agt.  Bar 
clay;  3  Blakeley,  C.  C.  Hep.,  259;  Logan  agt.  Patrick,  5 
Crunch,  280  ;  Durilap  agt.  Stetson,  14  Mason,  349,  360.) 

As  the  amount  of  the  judgment  obtained  in  this  court  and 
collection  of  which  is  sought  to  be  restrained  is  $5,301.23, 
either  party  to  such  equity  suit,  could  obtain  the  judgment 
the  of  the.highest  court  in  the  question  involved.  I  think  the 
proper  disposition  to  be  made  of  the  present  motion  is  to 
direct  a  stay  of  all  proceedings  in  this  suit  to  collect  on  ex- 
ecution any  judgment  which  the  plaintiff  may  obtain  herein, 
on  condition  that  the  defendants  herein  institute  within 
thirty  days  herefrom  such  an  equity  suit  as  is  above  sug- 
gested. 

I  do  not  feel  disposed  to  interfere  with  the  right  of  the 
plaintiffs  to  proceed  to  obtain  a  judgment  in  this  suit  if  they 
are  entitled  to  one  as  against  any  legal  defence  which  may 
be  interposed,  leaving  the  questions  which  were  raised  and 
discussed  on  the  motion  to  be  disposed  of  in  the  equity  suit 
to  be  brought. 
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N.  Y.  SUPERIOR  COURT. 
ISIDOR  POPPER  agt.  JOSEPH  SCHEIDER  and  SAMUEL  STRICKER. 

Where  it  appears  that  the  partnership  between  the  plaintiff  and  the  defendants  is 
positively  denied,  that  a  very  small  proportion '  of  the  partnership  capital  was 
originally  contributed  by  the  plaintiff,  and  that  by  the  allowance  of  an  injunction 
and  the  appointment  of  a  receiver,  the  large  partnership  business  will  be  arrested 
and  perhaps  ruined,  the  order  for  an  injunction  and  receiver  will  be  set  aside,  on 
the  defendants  giving  ample  security  that  they  will  pay  the  plaintiff  any  sum 
found  to  be  due  him  on  a  proper  accounting. 

A  provisional  remedy  is  only  auxiliary  to  ultimate  relief,  and  should  never  usurp 
or  anticipate  the  office  and  effects  of  a  trial  on  the  merits. 

Special  Term,  October,  1869. 

SEVERAL  days  since,  on  affidavits  made  by  the  plaintiff 
that  he  was  a  partner  in  the  firm  of  which  the  defendants 
were  also  partners,  that  the  defendants  had  altered  the  style 
of  the  firm  without  his  (plaintiff 's)  consent,  so  as  to  exclude 
any  appearance  of  his  having  an  interest  therein  ;  that  he 
was  informed  by  them  that  he  could  go  about  his  busi- 
ness, and  that  his  interests  in  the  business  were  endangered, 
applied  for  an  order  dissolving  the  copartnership  and  appoint- 
ing a  receiver.  On  the  facts  set  forth  the  order  was  granted, 
and  Mr.  Thomas  J.  Barr,  on  .filing  the  proper  bonds,  took 
possession  of  the  copartnership  property  as  receiver.  Ap- 
plication is  now  made  by  defendants  to  set  aside  the  injunc- 
tion order,  and  also  the  order  appointing  a  receiver.  This 
motion  was  made  on  affidavits  setting  torth  that  the  plain- 
tiff was  not  a  general  partner ;  that  the  partnership  property 
amounts  to  $60,000  or  $70,000  ;  that  all  the  cash  capital 
the  plaintiff  had  therein,  was  $1,800,  and  an  interest  in  the 
profits  to  the  extent  of  seven  and  a  half  per  cent.,  all  the 
balance  belonging  to  the  defendants.  The  defendants 
also  set  forth  that  if  the  receiver  be  continued,  and  the 
order  appointing  him  is  carried  out,  the  result  will  be 
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that  their  profitable  business — a  business  which  has  been 
the  result  of  years  of  industry,  and  which  they  (tho 
defendants)  have  established  at  great  expense  and  trouble — 
will  be  ruined,  and  their  prospects  in  life  blighted.  They 
also  allege  that  the  plaintiff  has  not  instituted  these  pro- 
ceedings so  much  to  secure  his  interest  or  the  moneys  due 
him  from  the  concern,  as  through  malice,  they  having 
already  offered  to  pay  him  his  $1,800,  and  also  agreed  to 
secure  to  him  the  further  payment  of  any  amount  found  to 
be  due  him  on  account  of  his  share  in  the  profits. 

Under  these  circumstances  the  defendants  appealed  to  the 
court  to  modify  the  order  appointing  the  receiver,  so  as  to 
allow  them  to  give  security  in  any  sum  the  court  may 
name,  to  the  effect  that  they  will  pay  plaintiff  any  sum 
found  to  be  due  him  on  a  proper  accounting ;  and.  that  the 
order  appointing  such  receiver  be  discharged,  and  they 
allowed  to  conduct  and  take  care  of  their  business  as  usual. 

» 

WM.  M.  TWEED,  JR.  of  counsel  for  motion. 
Mr.  PORTER  opposed, 

McCuNN,  J.  This  action  is  in  the  nature  of  a  suit  in 
equity,  in  which  the  relief  demanded  is  the  dissolution  of 
an  alleged  copartnership,  and  an  adjustment  of  the  partner- 
ship accounts,  and  in  which,  provisional  relief  is  sought  by 
an  injunction  and  the  appointment  of  a  receiver.  I  allowed 
an  interlocutory  orfler  for  an  injunction  and  the  appointment 
of  a  receiver.  The  motion  now  is,  to  modify  the  order  of 
injunction  and  appointing  a  receiver;  and  instead,  to  per- 
mit the  defendants  to  file  security  to  pay  the  plaintiff  any 
sum  that  may  be  found  due  him  on  a  final  settlement  of  the 
partnership  accounts.  In  view  of  the  facts  that  a  partner- 
ship between  the  plaintiff  and  defendants  is  positively  denied, 
that  a  very  small  proportion  of  the  partnership  capital  was 
contributed  by  the  plaintiff,  if,  indeed,  any  were  contributed 
by  him  in  the  character  of  partner  j  that  by  the  allowance 
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of  an  injunction  and  the  appointment  of  a  receiver,  the 
partnership  business,  which  is  very  large  and  flourishing, 
will  be  arrested,  and,  perhaps,  ruined  ;  and  that,  by  the 
modification  proposed,  the  plaintiff  will  be  abundantly 
secured  in  all  his  rights,  absolute  or  contingent,  I  cannot 
doubt  but  the  equity  of  the  case  requires  a  recision  of  the 
order  of  injunction  and  receivership,  and  the  substitution 
of  an  order  to  the  effect  suggested.  It  is  thus  that  a 
court  of  equity  moulds  and  adapts  the  remedial  relief  it 
accords,  so  as  to  reach  the  ends  of  substantial  justice  with- 
out compromising  the  rights  or  interests  of  any  party  to  the 
litigation.  A  provisional  remedy  is  only  auxiliary  to  ulti- 
mate relief,  and  should  never  usurp  or  anticipate  the  office 
and  effects  of  a  trial  on  the  merits.  If,  on  the  final  hearing, 
it  appears  that  the  plaintiff  was  in  fact  a  partner,  and,  as 
such,  entitled  to  a  share  of  the  profits,  he  will  on  final  judg- 
ment, have  a  decree  for  his  proportion,  and,  in  the  mean- 
while, the  security  exacted  and  given  will  guarantee  him 
the  full  measure  of  relief  to  which  he  may  show  himself 
entitled.  Order  granted. 
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SUPREME  COURT. 
NELSON  ROWE,  respondent  agt.  CYRENE  SMITH,  appellant. 

In  an  action  against  a  married  woman  for  trespass  committed  by  her  cattle  upon  the 
lands  of  the  plaintiff,  her  husband  need  not  be  joined  as  a  party  defendant. 
(BALCOM,  J.  dissenting.) 

Sixth  District,  BingJiamton,  General  Term,  July,  1869. 

Before  BALCOM,  BOARDMAN  and  PARKER,  Justices. 

THIS  action  of  trespass  was  brought  in  a  justice's  court, 
where  the  plaintiff  recovered  $20,  and  upon  appeal  the 
judgment  was  affirmed  by  the  Cortland  county  court.  An 
appeal  was  then  taken  to  this  court. 

HOYT  and  SMITH,  for  appellant. 
BALLARD  and  WARREN,  for  respondent. 

By  the  Court,  BOARDMAN,  J.  It  is  conceded  that  the  cat- 
tle, horses  and  hogs  of  defendant,  passed  from  her  land  upon 
the  plaintiff's  land,  the  fences  between  the  two  farms  hav- 
ing been  before  that  removed,  and  that  damage  was  done  to 
plaintiff  's  land  and  crops.  Upon  such  a  state  of  facts  there 
can  be  no  doubt,  that  the  defendant  is  liable,  unless  the  legal 
objections  urged  by  the  defendant  on  this  appeal  are  well 
founded.  Because  the  defendant  is  a  married  woman,  it  is 
insisted  the  action  cannot  be  maintained,  without  joining 
her  husband  as  a  party.  If  we  are  governed  by  the  Code 
as  it  was  amended  in  1857,  ($  114,)  and  has  since  stood,  the 
wife  could  not  be  sued  alone,  except  by  her  husband. 

The  husband  must  be  joined  except  where  she  sues  in 
respect  to  her  separate  property,  or  where  the  action  is 
between  husband  and  wife. 
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By  the  act  of  I860,  as  amended  by  the  act  of  1862 
(Laws  of  1SG2,  p.  343,  <&c.)  "  any  married  woman  may  sue 
or  be  sued  in  all  matters  having  relation  to  her  sole  and  sepa- 
rate property  *  *  *  in  the  same  manner  as  if  she  were 
sole."  *'  In  an  action  brought  or  defended  by  any  married 
woman  in  her  name,  her  husband  shall  not — neither  shall 
his  property — be  liable  for  the  costs  thereof,  nor  the  recovery 
therein."  ll  A  married  woman  may  be  sued  in  any  of  the 
courts  of  this  state,  and  when  any  judgment  shall  be  recov- 
ered against  any  married  woman,  the  same  may  be  enforced 
by  execution  against  her  sole  and  separate  property  in  the 
same  manner  as  if  she  were  sole."  The  act  of  1862, 
certainly  modifies  the  Code  (§  114)  and  in  its  letter  au 
thorizes  the  making  of  a  married  woman  sole  defendant 
in  all  matters  touching  her  separate  estate  or  arising  there- 
from. 

Nor  is  there  any  reason  founded  on  principle  or  authority 
by  which  actions  ex  delicto  as  well  as  actions  ex  contractu 
are  not  embraced  in  the  above  provisions. 

The  cases  cited  by  appellant  are  of  torts  of  a  personal 
character,  such  as  assault  and  battery,  libel,  slander,  and  for 
penalties  in  nowise  affecting  or  arising  from  the  separate 
estate  of  a  married  woman,  and  should  be  carefully  distin- 
guished from  the  class  of  torts  frequently  arising  out  of  the 
ordinary  conduct  of  business,  such  as  negligence,  trespass  on 
land,  trover,  replevin,  fraud,  &c.  The  former,  are  the  per- 
sonal acts  of  the  wife,  for  which  the  husband  is  held  respon- 
sible, upon  the  theory,  that  he  has  the  power  to  control  the 
conduct  of  his  wife. 

But  when  the  wife  is  allowed  to  conduct  business  inde- 
pendent of  her  husband,  it  would  be  very  unjust  that  he 
should  be  held  responsible  for  all  her  errors  of  omission  or 
commission,  and  the  law  does  not  require  it;  a  careful  ex- 
amination of  the  cases  cited  by  the  appellant,  will  show 
nothing  in  conflict  with  this  distinction,  and  the  following 
cases  support  the  rule  I  have  laid  down,  (Porter  agt.  Mount, 
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45  Barb.,  425  j  JKlen  agt.  Gribmy,  24  How.,  31 ;  Morrell  agt. 
Cowley,  17  Abb.,  76  ;  Code,  ^  118,  119.) 

By  the  act  of  1860,  property  acquired  by  the  labor  of  a 
married  woman  belongs  to  her;  and  this  stock  which  com- 
mitted this  trespass  was  bought  out  of  such  earnings. 

There  is  nothing  in  the  return  showing  whether  such 
earnings  were  before  or  after  1860,  and  in  such  cases  every 
presumption  is  in  favor  of  the  judgment,  and  that  the  prop- 
erty was  hers.  (Bishop  agt,  Main,  17  How.,  162.)  Even 
if  this  were  not  so,  the  defendant  would  still  be  responsible, 
for  trespass  committed  by  cattle  in  her  possession  and  under 
her  control.  (Tonawanda  E.  It.  Co.,  agt.  Hunger,  5  Denio, 
255.)  I  cannot  see  how  the  evidence  relating  to  the  lane  or 
highway  and  the  division  fence,  can  operate  as  a  ground  for 
reversing  this  judgment,  since  there  is  no  attempt  to  show 
that  plaintiff  removed  any  portion  of  the  fence  which  he 
was  bound  to  maintain.  (Golden  agt.  Eldred,  15  J.  JR., 
220.) 

As  a  question  of  fact,  that  has  been  settled  by  the  justice 
against  the  defendant,  and  there  is  nothing  in  the  return 
from  which  we  can  say  that  such  conclusion  was  wrong; 
all  the  inquiries  as  to  the  location  of  the  division  fence,  or 
the  existence  of  a  highway,  were  wholly  immaterial. 

There  is  nothing  in  the  other  exceptions  which  calls  for 
particular  notice. 

There  were  no  fatal  errors  committed  on  the  trial  before 
the  justice,  and  the  judgment  of  the  justice  and  of  ths 
county  court  should,  therefore,  be  affirmed  with  costs. 

PARKER,  J.  concurs. 

BALCOM,  J.  dissents. 

BALCOM,  P.  J.,  dissenting.  This  was  an  action  for  trespasses 
committed  on  plaintiff's  land  by  defendant's  cattle.  One 
defense  was,  that  the  defendant  was  a  married  woman  and 
that  her  husband, who  was  living  with  her,  should  have  been 
joined  with  her  as  a  defendant  in  the  action. 
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The  action  was  brought  before  a  justice  of  the  peace, 
where  the  plaintiff  recovered  a  judgment  against  the 
defendant,  personally,  for  $20  damages,  besides  costs. 

The  defendant  appealed  to  the  Cortland  county  court, 
where  the  judgment  against  her  was  affirmed  with  costs. 

The  defendant  appealed  from  the  judgment  of  the  Cort- 
land county  court  to  this  court; 

The  cause  was  first  argued  at  the  July  term  of  this 
court  in  1868 — the  court  being  equally  divided  in  opinion, 
a  reargument  was  ordered  at  the  November  general  term  of 
this  court  in  1868. 

The  cause  was  again  argued  at  the  January  general  term 
of  this  court  in  1869,  and  was  decided  at  the  May  general 
term,  1869,  by  BOAEDMAN,  PARKER  and  BALCOM,  Justices — 
Justice  MURRAY  was  then  sitting  as  a  member  of  the  court 
of  appeals. 

It  is  provided  by  section  114  of  the  Code,  "when  a  mar- 
ried woman  is  a  party,  her  husband  must  be  joined  with 
her,  except  that :  1.  When  the  action  concerns  her  sepa- 
rate property,  she  may  sue  alone."  The  second  subdivision 
of  that  section  relates  to  actions  between  husband  and  wife 
and  need  not  be  considered. 

There  can  be  no  doubt  that  it  is  necessary  for  the  plain- 
tiff to  join  the  husband  as  a  defendant  with  the  wife  in  an 
action  like  this,  unless  the  old  rule  was  changed  by  the  leg- 
islature in  1860  or  1862.  (See  Coon  agt.  Brook,  21  Barb., 
546  ;  Horton  agt.  Payne,  27  How.,  Pr.  R.,  374  j  and  cases 
there  cited),  Horton  agt.  Payney  was  affirmed  at  a  general 
term  of  this  court. 

This  action  concerned  the  damage  the  defendant's  cattle 
did  upon  the  plaintiff's  land.  It  did  not  concern  the  sepa- 
rate estate  of  the  defendant  within  the  meaning  of  section 
114  of  the  Code. 

The  action  was  ex  delicto,  for  a  tort.  The  law  always 
was,  prior  to  1860,  that  the  husband  was  jointly  liable  with 
the  wife  for  her  torts.  If  the  cattle  of  the  wife  escape  and 
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do  damage  upon  the  land  of  another  it  is  her  tort  ;  for 
which  her  husband  is  jointly  liable  with  her,  unless  he 
is  relieved  from  such  liability  by  the  laws  of  1860  or 
*862. 

According  to  section  7  of  chapter'  90  of  the  laws  of  1860, 
(Laws  of  I860,  p.  158.)  "Any  married  woman  may,  while 
married,  sue  and  be  sued  in  all  matters  having  relation  to 
her  property."  The  same  or  similar  language  was  retained 
when  that  section  was  amended'in  1862,  (Laws  of  18(52,  p. 
344.) 

It  is  provided  by  chapter  172  of  the  laws  of  1862,  (Laws 
of  1862,  p.  343.)  "In  an  action  brought  or  defended  by  any 
married  woman  in  her  name,  her  husband  shall  not,  neither 
shall  his  property,  be  liable  for  the  costs  thereof,  or  the  re- 
covery therein."  (Id.  $  5.)  "  A  married  woman  may  be 
sued  in  any  of  the  courts  in  this  state,  and  whenever  a  judg- 
ment shall  be  recoverd  against  a  married  woman,  the  same 
may  be  enforced  by  execution  again  t  her  sole  and  separate 
estate  in  the  same  manner  as  if  she  were  sole."  (Id.  $  7.) 

I  think  this  language  is  insufficient  to  relieve  the  husband 
from  his  common  law  liability  for  the  torts  of  his  wife.  It 
only  exempts  him  from  liability  for  damages  or  costs  in 
actions  to  which  his  wife  is  a  party  when  he  is  not  also  a 
party.  The  legislature  must  take  another  step  in  order  to 
relieve  the  husband  from  liability  for  the  torts  of  his  wife, 
whether  she  commits  them  with  her  own  hands  or  by 
allowing  her  cattle  to  go  upon  the  land  of  another. 

But  it  is  said  this  action  was  a  "matter  having  relation  to 
the  sole  and  separate  property"  of  the  defendant,  and  that 
therefore,  she  was  properly  sued  the  same  as  if  she  had  been 
sole.  (Laws  of  1862,  p.  344,  §7.) 

The  action  did  not  and  could  not  affect  the  defendant's 
right  or  title  to  the  cattle  that  did  the  damage  upon  the 
plaintifPs  land  ;  nOr  did  it  affect  her  possession  or  the  right 
to  the  possession  of  such  cattle  ;  and  I  am  of  the  opinion 
she  was  not  sued  in  a  "matter  having  relation  to  her  sole  and 
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separate  property,"  within  the  meaning  of  the  act  of  1860 
as  amended  in  1862,  (Lawc  of  1862,  p.  344,  $  7.) 

For  these  reasons,  I  am  of  the  opinion  the  judgment  of 
the  county  court  and  that  of  the  justice  of  the  peace  in  the« 
action,  should  be  reversed  with  costs. 

NOTE  :  It  is  understood  the  defendant  haa  taken  the  above  canse  to  the  conrt  of 
appeals — leave  having  been  granted  to  carry  the  case  to  that  court  by  the  supreme 
court. 
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SUPREME  COURT. 

WILLIAM  C.  ROGERS,  Respondent,  agt.  MARY  MARSHALL  and 
others,  Appellants. 

Thifl  court  never  refuses  preliminary  injunctions  and  the  appointment  of  a  receiver,  if 

the  condition  of  the  subject  of  the  controversy  requires  the  aid  of  these  provisional 

remedies. 
This  rule  applied  to  this  case,  where  it  appeared  that  the  defendants,  who  were 

alleged  to  be  holding  the  premises  under  a  defective  title,  were  irresponsible; 

that  they  were  collecting  the  rents,  which  they  were  unable  to  refund,  and  which 

probably  would  be  lost  if  they  were  not  restrained. 

New  York  General  Term,  August,  1869. 
Before  CLERKC,  P.  J.,  CARDOZO  and  BARNARD,  Justices. 
APPEAL  from  an  order,  granting  a  preliminary  injunction 
and  appointing  a  receiver. 

A.  C.  MORRIS,  for  appellants. 

In  January  1855,  Lewis  C.  Rogers,  the  father  of  the 
plaintiff,  was  the  owner  of  six  lots  of  ground  in  the  city  of 
New  York,  described  in  the  complaint,  worth,  free  from 
incumbrance,  about  $17,000,  and  no  more,  as  appears  by 
the  uncontradicted  testimony  of  two  experienced  witnesses. 

The  property  was  incumbered  by  a  first  mortgage  for 
$10,000,  by  a  second  mortgage  held  by  one  Singer  for  $6,665 
and  was  further  incumbered  by  judgments  amounting  to 
$1,500. 

Rogers  himself  was  hopelessly  insolvent,  and  remained  so 
to  the  day  of  his  death. 

On  the  9th  of  July  1855,  one  James  Maginn  recovered  a 
judgment  against  Rogers  in  the  N.  Y.  common  pleas,  by 
which  said  premises  were  adjudged  to  be  sold  by  the  sheriff, 
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for  the  satisfaction  of  a  lien  filed  by  said  Maginn,  under  the 
N.  Y.' mechanics'  lien  law. 

The  premises  were  afterwards  sold  by  the  sheriff  and 
bought  by  Singer,  the  holder  of  the  second  mortgage. 

It  is  shown  by  the  affidavit  of  the  defendant,  Mrs.  Marshall 
that  almost  immediately  after  the  sale,  Singer,  with  the 
knowledge  and  concurrence  of  Rogers,  moved  into  the  prem- 
ises and  commenced  there  the  business  of  keeping  a  public 
house,  and  continued  to  occupy  the  premises  up  to  the  time 
of  his  death. 

Rogers  removed  from  the  premises  and  went  to  the  Second 
avenue,  where  he  opened  a  public  house,  and  never  returned 
to  the  premises  bought  by  Singer. 

Singer,  instead  of  taking  a  deed  from  the  sheriff  immedi- 
ately, as  he  was  probably  entitled  to  do,  took  merely  a  cer- 
tificate of  his  purchase,  as  in  ordinary  sales  under  executions. 
In  about  a  year  thereafter  Singer  died,  not  yet  having 
received  his  deed. 

Singer  left  him  surviving  his  sister,  Mrs.  Prevost,  his  only 
bext  of  kin  and  heir  at  law,  who  immediately  took  undis- 
puted possession  of  the  premises  in  question,  and  of  all  the 
effects  of  her  deceased  brother,  including  the  aforesaid  mort- 
gage. 

She  afterwards  received  a  deed  of  the  premises  from  the 
sheriff. 

Mrs.  Prevost  died  in  1 864,  leaving  all  her  property  to  her 
daughter,  Mrs.  Marshall,  one  of  the  defendants. 

The  above  facts  are  all  sworn  to,  in  the  most  positive 
manner,  by  Mrs.  Marshall,  and  are  wholly  uncontradicted. 

Rogers  died  in  I860,  some  five  years  after  the  purchase  by 
Singer,  during  the  whole  of  which  time  Singer  and  his  fam- 
ily had  held  the  possession  of  the  property  undisputed. 

Mrs.  Marshall  has  since  (nine  years)  remained  in  actual 
occupation  of  the  premises.  She  is  engaged  there  in  keeping 
a  public  house,  by  which  she  supports  a  large  family. 

The  plaintiff,  who  is  the  only  heir  at  law  of  Lewis  C. 
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Rogers,  and  was  an  infant  at  the  time  of  the  death  of  his 
father,  now,  after  fourteen  years  of  undisturbed  possession 
by  the  Singer  family,  brings  this  suit  to  recover  back  the 
property. 

A  motion  for  an  injunction  and  receiver  was  made  upon 
the  complaint,  supported  by  an  affidavit  of  James  Maginn, 
and  an  order  was  made  enjoining  Mrs.  Marshall  from  collect- 
ing rents  of  the  premises,  and  appointing  a  receiver,  which 
order,  if  continued,  will  break  up  her  business,  and  throw 
herself  and  children  in  the  street. 

I.  The  allegations  of  the  complaint  not  being  sworn  to 
positively  are  not  to  be  regarded  as  any  proof  of  the  facts 
alleged  therein.     (Bostwick  agt.  Elton,  25  How.,  362.)     The 
same  may  be  said  of  the  affidavit  of  the  plaintiftj  which  is 
qualified  by  the  admission  that  he  "  knew  nothing  of  the 
facts  above  set  forth  till  recently."     Of  course,  he  can  have 
no  personal  knowledge  of  them.     The  only  proof,  therefore, 
upon  which  the  injunction,  order,  &c.,  rests,  is  the  unsup 
ported  affidavit  of  Maginn.     This  affidavit  relates  to  a  matter 
that  occurred  fourteen  years  ago.     The  statement  of  Maginn 
is  denied  in  the  most  positive  manner  by  Mrs.  Marshall,  the 
defendant.     She  lived  with  her  uncle,  Mr.  Singer,  at  the 
time  of  the  transaction,  and  was  personally  cognizant  of 
what  she  swears  to. 

II.  There  is  no  precedent  for  the  appointment  of  a  receiver 
in  a  case  like  the  present.     The  plaintiff  might  as  well  ask 
for  a  receiver  in  an  action  of  ejectment.     (Willis  agt.  Corlies, 
2  Edw.,  Ch.  281  ;  3  Id.,  304;  Id.,  312;  Id.,  246;  People 
agt.  Davidson,  4  Barb.,  112.) 

III.  An  injunction  or  receiver  is  never  granted  when  the 
whale  equity  of  the  complaint  is  denied.     (18  How.,  186,  et 
passim.) 

IV.  But  assuming  the  sale  to  Singer  to  be  void,  then 
Singer  and  his  representatives,  being  mortgagees  in  posses- 
sion, cannot  be  disturbed  without  a  redemption. 
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GEORGE  W.  WINGATE,  for  Respondent. 

It  appears  by  the  papers  upon  which  the  order  appealed 
from  was  granted : 

1.  That  the  plaintiff  is  the  owner  of  the  premises  unless 
his  title  has  vested  in  the  defendant,  Mary  Marshall,  by  vir- 
tue of  the  sheriff's  deed,  given  upon  the  alleged  foreclosure 
of  the  Maginn  mechanics'  lien. 

2.  That  this  lien  had  been  paid  and  satisfied  by  the  plain- 
tiff's ancestor,  prior  to  any  sale  thereunder,  and  that  the 
subsequent  proceedings  were  wholly  unauthorized  by  the 
plaintiff  therein. 

3.  That  the  deed  under  which  the  defendants  claim  was 
confessedly  irregular. 

4.  That  there  was  no  transfer  of  possession  after  sale,  and 
that  this  deed  was  not  recorded  until  after  the  death  of  the 
plaintiff's  ancestor,  and  the  whole  matter  was  kept  concealed 
from  his  heirs. 

5.  That  the  defendants  claim  to  be  mortgagees  in  posses- 
sion, although  pleading  the  statute  of  limitations  in  opposi- 
tion to  the  plaintiff's  right  to  redeem. 

6.  That  it  is  conceded  that  the  defendants  are  irresponsi- 
ble, that  they  are  collecting  the  rents  and  profits,  which  they 
are  unable  to  refund,  and  which  ivill  be  wholly  lost  unless  they 
are  restrained  from  so  doing,  arid  that  they  have  permitted  the 
premises,  during  their  occupation ,  to  fall  into  a  ruinous  and 
dilapidated  condition,  which  is  constantly  groiving  ivorse,  so 
that  unless  the  same  are  placed  in  the  hands  of  a  receiver  the 
plaintiff'  will  suffer  irreparable  damage. 

First.  The  proceedings  upon  the  foreclosure  of  Maginn's 
lien  and  the  deed  given  by  the  sheriff  thereunder,  under 
which  the  defendants  claim  title,  did  not  divest  the  title  of 
Lewis  C.  Rogers,  the  plaintiff's  father,  to  the  premises  de- 
scribed in  the  complaint. 

(a.)  It  will  be  recollected  that  the  foreclosure  of  a  me 
chanic's  lien  is  a  statutory  proceeding  in  derogation  of  the 
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common  law,  and  of  an  extraordinary  nature,  and  that  unless 
the  statute  is  strictly  complied  with,  the  owner's  title  is  not 
divested,  and  the  court  loses  jurisdiction.  (Roberts  agt. 
Fowler,  3  E.  D.  S.,  632.)  No  title  passes  in  a  statutory  pro- 
ceeding unless  to  be  proven  to  be  regular.  No  intendment 
in  its  favor  can  be  made.  (Sharp  agt.  Speirj  4  Hill,  76 ; 
Striker  agt.  Kelly,  2  Denio,  323.) 

(&.)  The  plaintiff,  in  the  suit  to  foreclose  the  lien  in  ques- 
tion, having  settled  with  the  owner  of  the  premises,  and 
given  a  receipt  in  full,  his  lien  ceased  to  be  a  lien,  and  was 
dissolved,  which  immediately  put  an  end  to  the  whole  pro- 
ceeding, and  rendered  all  subsequent  proceedings  void. 
The  lien  is  the  foundation  of  the  whole  proceeding.  It 
being  strictly  a  proceeding  in  rem.  (Conkright  agt.  Thomson, 
1  E.  D.  S.,  663 ;  and  see  Seals  agt.  Congregation  of  B'nai 
Jeshurun,  Id.  654.)  The  lien  must  continue  until  judgment 
is  recovered  and  payment  enforced  by  legal  proceedings. 
(Randolph  agt.  Leary,  3  E.  D.  S.,  639 ;  Jackson  agt.  Morse, 
18  Johns.,  441,  and  cases  infra.)  Besides,  the  subsequent 
proceedings  having  been*  without  the  knowledge  or  consent 
of  the  lienor,  they  were  unauthorized  and  void.  TJie  de- 
fendant's statements  are  not  only  mere  supposition  and  a 
repetition  of  the  answer,  but  are  directly  contradicted  by  the 
lienor.  At  the  same  time  they  admit  that  the  lien  was  paid 
prior  to  the  sale,  and  as  the  subsequent  proceedings  they  set 
up  are  irregular  on  their  face,  they  are  an  admission  that  the 
title  of  the  plaintiff's  ancestor  has  never  been  divested. 

(c.)  The  certificate  of  sale  given  by  the  sheriff  to  Singer, 
and  the  deed  subsequently  executed  by  him  to  the  adminis- 
trators of  the  latter,  were  irregular  and  unauthorized  in  law, 
and  no  title  passed  under  them. 

I.  The  making  of  a  certificate  of  sale  upon  a  foreclosure 
of  a  mechanic's  lien  as  upon  a  sale  on  execution  is  erroneous. 
(Smith  agt.  Corey,  3  E.  D.  S.,  642.)  The  proceedings  for 
the  sale  being  special  and  different  from  those  on  execution, 
the  provisions  of  the  Revised  Statutes,  as  to  sales  upon  exe- 
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cution,  do  not  apply,  and  the  sheriff  should  execute  a  deed 
to  the  purchaser,  not  a  certificate  of  sale.  (Randolph  agt. 
Leary,  3  E.  D.  S.t  637.) 

II.  As  the  provisions  6*f  the  Revised  Statutes,  as  to  sales 
on  execution,  (2  Eds.  Rev.  Stats.,  p.  388.)  providing  for  the 
execution  of  a  certificate  of  sale,  and  allowing  a  redemption, 
do  not  apply  to  a  sale  on  the  foreclosure  of  a  mechanic's 
lien,  (see  cases  supra,)  the  accompanying  provisions  ( 2  Ed. 
Rev.  Stats.,  pp.  386,  387,)  allowing  the  sheriff,  in  case  of 
the  death  of  a  purchaser  and  holder  of  the  certificate  of  sale 
on  an  execution  "to  execute  a  conveyance  to  his  executors 
or  administrators"  have  no  application  either.  These  pro- 
visions are  confined  entirely  to  sales  on  execution,  and  the 
deed  is  to  be  given  to  the  executor  or  administrator,  and 
not  to  the  heir,  in  consequence  of  the  right  of  redemption 
given  to  the  debtor  and  to  creditors,  which  right  does  not 
exist  in  the  case  of  a  mechanic's  lien.  In  fact,  in  the  case 
of  a  mechanic's  lien  no  execution  can  be  issued  at  all  (Ran- 
dolph agt.  Leary,  3  E.  D.  S.,  640).  But  the  salernust  be  on 
a  certified  copy  of  the  judgment  (Alltlmrse  agt.  Warren,  2 
E.  D.  S.,  657).  The  deed  to  the  administratrix  and  admin- 
istrator of  John  Singer,  thus  being  entirely  unauthorized 
(see  cases  supra)  it  was  void,  and  is  no  defence  to  this  action. 
The  fact  that  the  administrator  and  administratrix  subse- 
quently conveyed  to  the  heir,  passed  nothing  if  the  original 
deed  to  them  was  illegal;  "the  fountain  could  rise  no 
higher  than  its  source."  A  sheriff's  deed  cannot  be  made 
operative  except  according  to  its  terms  (Mason  agt.  WJiitc, 
11  Barb.,  173).  A  sheriff's  deed  is  null  and  void  if  there 
was  not  a  subsisting  poiver  in  him  to  make  it,  and  a  pay- 
ment to  defeat  the  deed  may  be  proved  by  parol.  (Stafford 
agt.  Williams,  12  Barb.,  240 ;  Jackson  agt.  Horse,  18 
Johns.,  441 ;  Jackson  agt.  Anderor,  4  Wend.,  474 ;  Jackson 
agt.  Roberts  Exrs.,  11  Wend.,  422. 

Second.  The  case,  as  presented  on  the  papers,  not  only 
shows  that  there  was  no  legal  sale  but  that  the  obtaining 
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of  this  alleged  deed  from  the  sheriff  was  a  fraud  on  the 
plaintiff  and  his  ancestor. 

(a.)  It  appears  that  although  Singer  purchased  as  trustee 
without  taking  any  conveyance  during  his  lifetime,  although 
entitled  to  it  at  once  if  a  bona  fide  purchaser,  and  Rogers 
and  his  family  continued  in  possession,  yet  that  after  Sing- 
er's death,  when  Rogers  had  become  insane,  the  defendants 
procured  this  deed,  keeping  it  secret  from  Rogers'  family, 
and  not  putting  it  on  record  until  after  his  death. 

(b.)  The  pretence  of  an  actual  purchase  by  Singer  is 
absurd.  Who  ever  heard  of  a  bid  of  seven  hundred  and 
sixty-four  dollars  and  twenty-eight  cents?  The  pretence 
that  it  was  Singer  who  paid  Maginn  and  that  he  became 
the  assignee  of  the  judgment,  is  without  foundation.  It  is 
asserted  upon  mere  information,  and  is  directly  contradicted 
by  Maginn  himself.  • 

(c.)  The  affidavits  in  regard  to  value  are  irrelevant.  There 
is  no  proof  that  Singer  paid  anything,  and  the  fact  that 
judgments  and  a  lien  were  on  record  is  no  proof  that  they 
were  owing.  The  presumption  is  that  if  they  were  prior 
liens  they  would  have  been  enforced. 

Third.  The  statute  of  limitations  is  no  bar  to  the  plaintiff's 
recovery. 

(a.)  As  far  as  the  alleged  sale  and  deed  under  the  foreclo- 
sure of  the  mechanic's  lien  is  concerned,  this  is  an  action  of 
ejectment  which  cannot  be  barred  in  less  than  twenty  years. 

(b.)  If  it  be  shown  that  the  sale  was  an  arrangement 
between  Rogers  and  Singer  and  that  the  latter  only  took  a 
certificate  to  accommodate  Rogers  he  was  a  trustee  in  whose 
favor  the  statute  does  not  run.  (McDonald  agt.  May's 
Executors,  1  Pdch.  Eq.,  (S.  C.,)  91.) 

(c.)  Besides,  the  obtaining  of  a  deed  was  a/rawdfon  Rogers 
and  his  heirs,  and  in  such  a  case  the  statute  does  not  run 
until  six  years  after  the  discovery  of  the  fraud.  (Ward  agt 
VanBoMin,  1  Paige,  100;  Sears  agt.  Shafer,  2  Scld.,  268; 
Code  $  91.) 

xxxvm.         4 
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(d.)  The  defendants'  claim  to  be  mortgagees  in  possession 
is  entirely  inconsistent  with  a  plea  of  the  statute  of  limita- 
tions to  an  action  to  redeem,  and  is  a  bar  to  such  a  defense. 

(e.)  Again,  the  deed  which  it  is  sought  to  set  aside  only 
became  a  cloud  on  the  title  by  being  recorded  April  5,  1861. 

Fourth — The  appointment  of  a  receiver  was  proper. 

(a.)  The  plaintiff  has  established  a  prima  facie  title  as 
above  shown  and  there  was  no  denial  of  the  defendant's 
irresponsibility,  or  that  the  rents  and  profits  were  being 
lost  and  the  premises  were  being  allowed  to  fall  into  ruin. 
The  case,  therefore,  came  directly  within  the  rule  that 
"  whenever  it  is  necessary  for  the  preservation  of  the  property 
pending  the  litigation,  a  receiver  should  be  appointed."  (Law- 
rence agt.  Greenwich  Ins.  Co.,  Paige,  537  ;  Hamilton  agt. 
Accessory  Transit  Co.,  3  Abb.,  255  ;  Edwards  on  Receivers, 
p.  18.) 

(b.)  The  fact  that  the  defendants  claim  to  be  mortgagees 
in  possession,  while  allowing  the  premises  to  perish  and  the 
rents  to  be  lost,  is  sufficient  in  itself  to  justify  the  appoint- 
ment of  a  receiver.  When  the  fund  is  in  danger  and  there 
has  been  negligence  or  improper  conduct  by  the  trustee,  the 
appointment  of  a  receiver  is  a  matter  of  right.  (Jenkins  agt. 
Jenkins,  1  Paige,  243.) 

(c.)  The  cases  cited  by  the  appellants  do  not  apply.  They 
were  all  ejectment  cases  pure  and  simple  under  the  Revised 
Statutes,  and  were  put  upon  the  ground  that  the  statute 
provisions  in  regard  to  redemptions  and  new  trials  were  in- 
consistent with  the  idea  of  a  receiver.  Also,  that  the  plain- 
tiff did  not  claim  the  rents  and  profits  but  damages  which 
no  receiver  could  be  appointed  to  collect.  (Thompson  agt. 
Sherrard,  35  Barb.,  593.)  On  the  other  hand,  in  the  People 
agt.  The  Mayor,  (10  Abb.  117,)  the  general  term  of  1st  Dis- 
trict distinctly  held  in  an  action  of  ejectment,  that  although 
a  "receiver  would  not  be  generally  appointed"  in  such  cases, 
"  yet  that  where  some  equitable  grounds  appear,  entitling  the 
plaintiff  to  the  rents  and  profits  as  such,  and  that  their 
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sequestration  is  necessary  for  his  protection,  on  account  of  the 
insolvency  of  the  defendant,  that  a  receiver  may  be  ap- 
pointed." (See  cases  supra.) 

Fifth  —  The  order  appealed  from  should  be  affirmed  with 
costs. 

By  the  Court,  CLARKE,  P.  J.  This  is  totally  different  from 
an  action  of  ejectment.  It  seeks  relief  on  the  ground  of  fraui, 
mistake  and  want  of  jurisdiction  in  the  court  in  which  the 
proceedings  to  foreclose  the  alleged  lien  of  Maginn,  were 
concerned.  It  clearly  presents,  therefore,  precise  grounds 
for  the  equitable  interposition  of  this  court,  and  in  such 
cases  we  never  refuse  preliminary  injunctions  and  the  ap- 
pointment of  a  receiver,  if  the  condition  of  the  subject  of 
the  controversy  requires  the  aid  of  these  provisional  rem- 
edies. From  the  plaintiff's  complaint  and  affidavits,  upon 
which  the  injunction  was  obtained  and  the  receiver  ap- 
pointed, it  is  evident  that  the  defendants  are  irresponsible, 
that  they  are  collecting  the  rents,  which  they  are  unable  to 
refund  and  which  probably  will  be  lost  if  they  are  not 
restrained. 

It  appears,  also,  that  the  premises,  in  consequence  of  their 
incapacity  or  neglect,  are  in  a  ruinous  condition  for  the  want 
of  repairs,  and  that  they  will  continue  to  deteriorate  if 
they  remain  under  the  control  and  in  the  possession  of  the 
defendants. 

The  order  should  be  affirmed  with  costs. 

BARNARD,  J.  The  only  question  in  this  case  is  our  power. 

The  facts  established  in  the  papers  by  plaintiff,  clearly 
entitle  him  to  the  relief  if  it  can  be  given. 

In  the  case  of  The  People  agt.  The  Mayor,  (10  Abb.,  117) 
decided  by  the  general  term  of  this  district,  it  was  expressly 
BO  held. 

The  order  should  be  affirmed  with  costs. 
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UNITED  STATES  SUPREME  COURT. 

HANNIBAL  GREEN,  plaintiff   in   error   agt.  MORRIS  S.  VAN 

BUSKIRK  et  dl. 

The  act  of  congress  of  1790,  declares  that  the  record  of  a  judgment  (authenticated  in 
a  particular  manner)  shall  have  the  same  faith  and  credit,  as  it  has  in  the  state 
court  from  whence  it  was  taken.  And  this  court  has  decided,  that  congress  hav- 
ing declared  the  effect  of  the  record,  by  declaring  what  faith  and  credit  shall  be 
given  to  it,  it  is  only  necessary  to  inquire,  in  every  case,  what  is  the  effect  of  a 
judgment  in  the  state  where  it  is  rendered. 

The  policy  of  the  law  iu  Illinois  will  not  permit  the  owner  of  personal  property  to 
sell  it,  and  still  continue  in  possession  of  it.  If  between  the  parties,  without 
delivery,  the  sale  is  valid  ;  it  has  no  effect  on  third  persons,  who  in  good  faith  get 
a  lien  on  it ;  for  an  attaching  creditor  stands  in  the  light  of  a  purchaser,  and  an 
such  will  be  protected. 

As  the  effect  of  a  levy,  judgment  and  sale  of  attached  property  in  the  state  of  Illinois 
is  to  protect  the  attaching  creditor,  if  sued  in  the  courts  of  that  state,  and  these 
proceedings  are  produced  for  his  own  justification ;  they  ought  also  to  produce, 
when  he  is  sued  in  the  court  of  anotl^er  state,  for.  the  same  transaction,  and  he 
justifies  in  the  same  manner,  the  same  protection  ;  even  though  it  appear  that  the 
owner  of  the  property  attached  and  the  attaching  creditor  are  both  residents  of 
another  state ;  and  also  that  the  owner  had,  previous  to  the  attachment,  given  a 
chattel  mortgage  upon  the  property  which  was  unknown  to  the  attaching  creditor 
at  the  time  of  the  levy  of  the  attachment,  although  it  came  to  his  knowledge  be" 
fore  the  attachment  proceedings  were  completed.  (Reverting  S.  C.  New  York 
Supreme  Court,  34  Barb.,  457,  and  the  New  York  Court  of  Appeals,  2  Keyes,  119.) 

December  Term,  186S. 

TN  ERROR  to  the  supreme  court  of  the  state  of  New  York. 
(Remittitur.) 

AMASA  J.  PARKER  and  LYMAN  TRUMBALL,  for  plaintiffs 

in  error. 
JOHN  B.  GALE  and  JOHN  K.  PORTER,  for  defendants 

in  error. 

DAVIS,  J.  That  the  controversy  in  this  case  was  substan- 
tially ended  when  this  court  refused  (5  Wallace,  312,)  to 
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dismiss  the  writ  of  error  for  want  of  jurisdiction,  is  quite 
manifest  by  the  effort  which  the  learned  counsel  for  the 
defendants  in  error  now  make,  to  escape  the  force  of  that 
decision. 

The  question  raised  on  the  motion  to  dismiss,  was 
whether  the  supreme  court  of  New  York,  in  this  case,  had 
decided  against  a  right  which  Green  claimed  under  the 
constitution,  and  an  act  of  congress.  If  it  had,  then  this 
court  had  jurisdiction  to  entertain  the  writ  of  error — other- 
wise not.  Green  had  attached  certain  iron  safes  in  Illinois, 
as  the  property  of  one  Bates,  and  sold  them  under  his 
attachment ;  and  being  afterwards  sued  in  New  York,  for 
the  value  of  the  property,  by  Van  Buskirk,  who  claimed 
title  to  them  through  a  mortgage  from  Bates,  he  plead  in 
bar  of  the  action  these  attachment  proceedings;  but  the 
defense  was  unavailing,  and  judgment  was  rendered  against 
him. 

It  was  insisted  on  the  one  side,  and  denied  on  the  other, 
that  the  faith  and  credit  which  the  judicial  proceedings  in 
the  courts  of  the  state  of  Illinois,  had  by  law  and  usage  in 
that  state,  were  denied  to  them  by  the  supreme  court  of 
New  York,  in  the  decision  which  was  rendered. 

•Whether  this  was  so  or  not,  could  only  be  properly  consid- 
ered when  the  case  came  to  be  heard  on  its  merits ;  but  this 
court,  in  denial  of  the  motion  to  dismiss,  held  that  the 
supreme  court  of  New  York,  necessarily  decided  what  effect 
the  attachment  proceedings  in  Illinois  had.  by  the  law  and 
usage  in  that  state  :  and  as  it  decided  against  the  effect 
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which  Green  claimed  for  them,  this  court  had  jurisdiction 
under  the  clause  of  the  constitution,  which  declares  "  that 
full  faith  and  credit  shall  be  given  in  each  state  to  the  public 
acts,  records,  and  judicial  proceedings  in  every  other  state  j " 
and  the  act  of  congress  of  1790,  which  gives  to  those  pro- 
ceedings, the  same  faith  and  credit  in  other  states,  that  they 
have  in  the  state  in  which  they  were  rendered. 

This  decision,  supported  as  it  was  by  reason  and  author- 
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ity,  left  for  consideration,  on  the  hearing  of  the  case,  the 
inquiry,  whether  the  supreme  court  of  New  York,  did  give 
to  the  attachment  proceedings,  in  Illinois,  the  same  effect 
they  would  have  received  in  the  courts  of  that  state.  A 
succinct  statement  of  the  facts  in  the  case,  (which  are  brief) 
will  give  us  a  clear  idea  of  what  those  proceedings  were, 
and  enable  us  the  better  to  understand  the  controverted 
point  concerning  them.  It  seems,  that  on  the  third  day  of 
November,  1857,  Bates,  who  lived  in  Troy,  New  York,  and 
owned  certain  iron  safes  in  Chicago,  Illinois,  in  order  to 
secure  an  existing  indebtedness  to  Van  Buskirk  and  others, 
executed  and  delivered  (in  the  state  of  New  York)  to  them, 
a  chattel  mortgage  on  the  safes.  Two  days  after  this,  Green, 
the  plaintiff  in  error,  also  a  creditor  of  Bates,  sued  out  of 
the  proper  court  of  Illinois  a  writ  of  attachment,  caused  it 
to  be  levied  on  these  safes,  got  judgment  in  the  attachment 
suit,  and  had  the  safes  sold  in  satisfaction  of  his  debt.  At 
the  time  of  the  levy  of  this  attachment,  the  mortgage  had 
not  been  recorded  in  Illinois  ;  nor  had  possession  of  the 
property  been  delivered  under  it ;  nor  had  the  attaching 
creditor  notice  of  its  existence.  Green,  Van  Buskirk,  and 
Bates  were  all  citizens  of  New  York. 

As  has  been  stated,  the  mortgagees  sued  Green  in  New 
York  for  taking  and  converting  the  safes,  who  defended 
the  taking  and  conversion  under  the  Illinois  attachment 
proceedings. 

It  is  stipulated  in  the  record  that  these  proceedings  were 
regular,  and  in  conformitv  with  the  laws  of  Illinois,  that 
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Bates  was  the  owner  of  the  safes  on  the  3d  of  November, 
1857.  arid  that  Green  was  a  bona  fide  creditor  of  Bates. 
After  the  levy  of  the  attachment,  Green  was  notified  of  the 
mortgage,  and  the  claim  under  it,  and  the  mortgagees  were 
informed  of  the  attachment ;  but  they  did  not  make  them- 
selves parties  to  it,  and  contest  the  right  of  Green  to  levy 
on  the  safes,  which  they  were  authorized  to  do  by  the  laws 
of  Illinois. 
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By  the  statutes  of  Illinois  (J?.  S.  1845,^3.  63,  et  scquittir) 
any  creditor  can  sue  out  a  writ  of  attachment  against  a  non- 
resident debtor,  under  which  the  officer  is  required  to  seize 
and  take  possession  of  the  debtor's  property,  and  if  the 
debtor  cannot  be  served  with  process,  he  is  notified  by  pub- 
lication, and  if  he  does  not  appear,  the  creditor,  on  making 
proper  proof,  is  entitled  to  a  judgment  by  default  for  his 
claim,  and  a  special  execution  is  issued  to  sell  the  property 
attached.  The  judgment  is  not  a  lien  upon  any  other 
property  than  that  attached ;  nor  can  any  other  be  taken 
in  execution  to  satisfy  it.  These  statutes  (R.  S.  1S45,  ch. 
20),  further  provide,  that  mortgages  on  personal  property 
have  no  validity  against  the  rights  .and  interests  of  third 
persons,  without  being  acknowledged  and  recorded,  unless 
the  property  be  delivered  to  and  remain  with  the  mortgagee. 

And  so  strict  have  the  courts  of  Illinois  been  in  constru- 
ing the  statute  concerning  chattel  mortgages,  that  they  have 
held,  if  the  mortgage  cannot  be  acknowledged  in  the  man- 
ner required  by  the  act,  there  is  no  way  of  making  it 
effective,  except  to  deliver  the  property,  and  that  even 
actual  notice  of  the  mortgage  to  the  creditor,  if  it  is  not 
properly  recorded,  will  not  prevent  him  from  attaching  and 
holding  the  property.  (Henderson  agt.  Morgan,  26  HI., 
430  ;  Porter  agt.  Dement,  35  III.,  479.) 

The  policy  of  the  law  in  Illinois  will  not  permit  the 
owner  .  of  personal  property  to  sell  it,  and  still  con- 
tinue in  possession  of  it.  If  between  the  parties,  without 
delivery,  the  sale  is  valid  ;  it  has  no  effect  on  third  persons, 
who  in  good  faith  get  a  lien  on  it ;  for  an  attaching  creditor 
stands  in  the  light  of  a  purchaser,  and  as  such  will  be  pro- 
tected. (Davenport  agt.  Thornton,  1st  Scammon  \  Strawn 
agt.  Jones,  16  III.,  117.)  But  it  is  unnecessary  to  cite  any 
other  judicial  decisions  of  that  state,  but  the  cases  of  Mar- 
tin agt.  Drydcn  (1  Oilman,)  and  Robertson  agt.  Burndl,  (5 
G-ilnuuij)  which  are  admitted  in  the  record  to  be  a  true 
exposition  of  the  laws  of  Illinois  on  the  subject,  10  estab- 
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lish  that  there  the  safes  were  subject  to  the  process  of  attach- 
ment and  that  the  proceedings  in  attatchment  took  pre- 
cedence of  the  prior  unrecorded  mortgage  from  Bates. 

If  Green,  at  the  date  of  the  levy  of  his  attachment,  did 
not  know  of  this  mortgage,  and  subsequently  perfected  his 
attachment  by  judgment,  execution  and  sale,  the  attachment 
held  the  property,  although  at  the  date  of  the  levy  of  the 
execution  he  did  know  of  it.  The  lien  he  acquired,  as  a 
bona  fide  creditor  when  he  levied  his  attachment  without 
notice  of 'the  mortgage,  he  had  the  right  to  perfect  and 
secure  to  himself,  notwithstanding  the  fact  that  the  mort- 
gage existed,  was  known  to  him,  before  the  judicial  pro- 
ceedings were  completed.  This  doctrine  has  received  the 
sanction  of  the  highest  court  in  Illinois  through  a  long 
series  of  decisions,  and  may  well  be  considered  the  settled 
policy  of  the  state  on  the  subject  of  the  transfer  of  personal 
property.  If  so,  the  effect  which  the  courts  there  would 
give  to  these  proceedings  in  attachment,  is  too  plain  for 
controversy.  It  is  clear,  if  Van  Buskirk  had  selected 
Illinois,  instead  of  New  York,  to  test  the  liability  of  these 
safes  to  seizure  and  condemnation ;  on  the  same  evidence 
and  pleadings,  their  seizure  and  condemnation  would  have 
been  justified. 

It  is  true,  the  court  in  Illinois  did  not  undertake  to  settle 
in  the  attachment  suit  the  title  to  the  property,  for  that 
question  was  not  involved  in  it,  but  when  the  true  state  of 
the  property  was  shown  by  other  evidence,  as  was  done  in 
this  suit,  then  it  was  obvious  that  by  the  laws  of  Illinois  it 
could  be  seized  in  attachment  as  Bates'  property. 

In  order  to  give  due  force  and  effect  to  a  judicial  pro- 
ceeding, it  is  often  necessary  to  show  by  evidence,  outside 
of  the  record,  the  predicament  of  the  property  on  which  it 
operated.  This  was  done  in  this  case,  and  determined  the 
effect  the  attachment  proceedings  in  Illinois  produced  on 
the  safes,  which  effect  was  denied  to  them  by  the  supreme 
court  of  New  York. 
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At  an  early  day  in  the  history  of  this  court,  the  act  of 
congress  of  1790,  which  was  passed  in  execution  of  an 
express  power  conferred  by  the  constitution,  received  an 
interpretation  which  has  never  been  departed  from,  and 
obtained  its  latest  exposition  in  the  case  of  Christmas  agt. 
Russell,  decided  in  5  Wallace.  (Mills  agt.  Duryee,  7  Cranch; 
Christmas  agt.  Russell,  5  Wallace.) 

The  act  declares  that  the  record  of  a  judgment,  (authen- 
ticated in  a  particular  manner,)  shall  have  the  same  faith 
and  credit  as  it  has  in  the  state  court  from  whence  it  is 
taken.  And  this  Court  say:  "Congress  have  therefore  de- 
clared the  effect  of  the  record,  by  declaring  what  faith  and 
credit  shall  be  given  to  it;"  and  that  ''it  is  only  necessary 
to  inquire  in  every  case  what  is  the  effect  of  a  judgment  in 
the  state  where  it  is  rendered." 

It  should  be  borne  in  mind,  in  the  discussion  of  this  case, 
that  the  record  in  the  attachment  suit  was  not  used  as  the 
foundation  of  an  action,  but  for  purposes  of  defense.  Of 
course,  Green  could  not  sue  Bates  on  it,  because  the  court 
had  no  jurisdiction  of  his  person  ;  nor  could  it  operate  on 
any  other  property  belonging  to  Bates,  than  that  which 
was  attached.  , 

But,  as  by  the  law  of  Illinois,  Bates  was  the  owner  of  the 
iron  safes  when  the  writ  of  attachment  was  levied,  and  as 
Green  could,  and  did  lawfully  attach  them  to  satisfy  his 
debt,  in  a  court  which  had  jurisdiction  to  render  the  judg- 
ment, and  as  the  safes  were  lawfully  sold  to  satisfy  that 
judgment,   it  follows,  that  when  thus  sold   the  right   of 
property  in  them  was  changed,  and  the  title  of  them  became 
vested  in  the  purchaser  at  the  sale.     And  as  the  effect  of 
the  levy,  judgment,  and  sale  is  to  protect  Green,  if  sued  in 
the  courts  of  Illinois,  and  these  proceedings  are  produced 
for  his  own  justification,  it  ought  to  require  no  argument  to 
show,  that  when  sued  in  the  court  of  another  state  for  the 
same  transaction,  and  he  justifies  in  the  same  manner,  that 
he  is  also  protected.     Any  other  rule,  would  destroy  all 
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safety  in  derivative  titles,  and  deny  to  a  state,  the  power  to 
regulate  the  transfer  of  personal  property  within  its  limits, 
and  to  subject  such  property  to  legal  proceedings. 

Attachment  laws,  to  use  the  words  of  Chancellor  KENT, 
tl  are  legal  modes  of  acquiring  title  to  property  by  operation 
of  la\\ ."  They  exist  in  every  state  for  the  furtherance  of 
justice,  with  more  or  less  of  liberality  to  creditors.  And 
if  the  title  acquired  under  the  attachment  laws  of  a  state, 
and  which  is  valid  there,  is  not  to  be  held  valid  in  every 
other  state,  it  were  better  that  those  laws  were  abolished, 
for  they  would  prove  to  be  but  a  snare  and  &  delusion  to 
the  creditor. 

The  Vice-Chancellor  of  New  York,  in  Cochran  agt.  Fitch, 
(1  Sand.  Ch.  It.,  146,)  v\hen  discussing  the  effect  of  certain 
attachment  proceedings  in  the  State  of  Connecticut,  says : 
"As  there  was  no  fraud  shown,  and  the  court  in  Connecti- 
cut had  undoubted  jurisdiction  in  rcm  against  the  complainant, 
it  follows  that  I  am  bound  in  this  state  to  give  to  the  pro- 
ceedings of  that  court  the  same  faith  and  credit  they  wrould 
have  in  Connecticut."  As  some  of  the  judges  of  New  York 
had  spoken  of  these  proceedings  in  another  state,  without 
service  of  process  or  appearance,  as  being  nullities  in  that 
state  and  void,  the  same  vice-chancellor  says  :  "  But  these 
expressions  are  all  to  be  referred  to  the  cases  then  under 
consideration,  and  it  will  be  found  that  all  those  were  suits 
brought  upon  the  foreign  judgment  as  a  debt,  to  enforce  it 
against  the  person  of  the  debtor,  in  which  it  was  attempted 
to  set  up  the  judgment  as  one  binding  on  the  person." 

The  distinction  between  the  effect  of  proceedings  by 
foreign  attachments,  when  offered  in  evidence  as  the  ground 
of'recovery  against  the  person  of  the  debtor,  and  their  effect 
when  used  in  defense  to  justify  the  conduct  of  the  attaching 
creditor,  is  manifest  and  supported  by  authority.  (CoeJiran 
agt.  Fitch,  cited  above;  Kane  agt.  CooJc,  6  California,  449.) 

Chief  Justice  PAIJKEK,  in  Hall  agt.  Williams,  (G  Pick., 
232,)  speaking  of  the  force  and  effect  of  judgments  recov- 
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ered  in  other  states,  says:  uSuch  a  judgment  is  to  conclude 
as  to  every  thing  over  which  the  court  which  rendered  it 
had  jurisdiction.  If  the  property  of  the  citizen  of  another 
state,  within  its  lawful  jurisdiction,  is  condemned  by  lawful 
process  there,  the  decree  is  final  and  conclusive." 

It  would  seem  to  be  unnecessary  to  continue  this  inves- 
tigation further,  but  our  great  respect  for  the  learned  court 
that  pronounced  the  judgment  in  this  case,  induces  us  to 
notice  the  ground  on  which  they  rested  their  decision. 

It  is,  that  the  law  of  the  state  of  New  York  is  to  govern 
this  transaction,  and  not'  the  law  of  the  state  of  Illinois, 
where  the  property  was  situated;  and  as,  by  the  law  of 
New  York,  Bates  had  no  property  in  the  safes  at  the  date 
of  the  levy  of  the  writ  of  attachment,  therefore,  none  could 
be  acquired  by  the  attachment.  The  theory  of  the  case  is, 
that  the  voluntary  transfer  of  personal  property  is  to  be 
governed  everywhere  by  the  law  of  the  owner's  domicil, 
and  this  theory  proceeds  on  the  fiction  of  law,  that  the 
domicil  of  the  owner  draws  to  it  the  personal  estate  which 
he  owns,  wherever  it  may  happen  to  be  located.  But  this 
fiction  is  by  no  means  of  universal  application,  and,  as 
Judge  STORY  says,  "yields,  whenever  it  is  necessary  for  the 
purposes  of  justice  that  the  actual  situs  of  the  thi^g  should 
be  examined."  It  has  yielded  in  New  York  on  the  power 
of  the  state  to  tax  the  personal  property  of  one  of  her 
citizens,  situated  in  a  sister  state,  (The  People  ex  rcl.  Hoyt 
agt.  The  Corner,  of  Taxes,  23  N.  Y.j  225,)  and  always  yields 
to  "  laws  for  attaching  the  estate  of  non-residents,  because 
such  laws  necessarily  assume  that  property  has  a  situs  en- 
tirely distinct  from  the  owner,s  domicil." 

If  New  York  cannot  compel  the  personal  property  of 
Bates  (one  of  her  citizens)  in  Chicago,  to  contribute  to  the 
expenses  of  her  government,  and  if  Bates  had  the  legal  right 
to  own  such  property  there,  and  was  protected  in  its 
ownership  by  the  laws  of  the  state  ;  and,  as  tlic  power  to 
protect  implies  the  right  to  regulate,  it  would  see'n  to 
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follow,  that  the  dominion  of  Illinois  over  the  property  was 
complete  and  her  right  perfect  to  regulate  its  transfer,  and 
subject  it  to  process  and  execution  in  her  own  way,  and  by 
her  own  laws.  We  do  not  propose  to  discuss  the  question, 
how  far  the  transfer  of  personal  property,  lawful  in  the 
owner's  domicil,  will  be  respected  in  the  courts  of  the 
country  where  the  property  is  located,  and  a  different  rule 
of  transfer  prevails. 

It  is  a  vexed  question,  on  which  learned  courts  have  dif- 
fered ;  but,  after  all,  there  is  no  absolute  right  to  have  such 
transfer  respected,  and  it  is  only  On  a  principle  of  comity 
that  it  is  ever  allowed.  And  this  principle  of  comity 
always  yields,  when  the  laws  and  policy  of  the  state  where 
the  property  is  located,  have  prescribed  a  different  rule  of 
transfer  with  that  of  the  state  where  the  owner  lives.  We 
have  been  referred  to  the  case  of  Guillander  agt.  Hoivctt, 
(35  N.  F.,  651.)  recently  decided  by  the  Court  of  Appeals 
of  New  York,  and,  as  we  understand  the  decision  in  that 
case,  it  harmonizes  with  the  views  presented  in  this  opinion. 
A  citizen  of  New  York,  owning  personal  property  in  New 
Jersey,  made  an  assignment,  with  preferences  to  creditors, 
which  was  valid  in  New  York  but  void  in  New  Jersey ; 
certain  creditors  in  New  Jersey  seized  the  property  there 
under  her  foreign  attachmant  laws,  and  sold  it,  and  the 
court  of  appeals  recognized  the  validity  of  the  attachment 
proceedings,  and  disregarded  the  sale  in  New  York.  That 
case  and  the  one  at  bar,  are  alike  in  all  respects,  except  that 
the  attaching  creditor  there,  was  a  citizen  of  the  state  in 
which  he  applied  for  the  benefit  of  the  attachment  laws, 
while  Green,  the  plaintiff  in  error,  was  a  citizen  of  New 
York ;  and  it  is  insisted,  that  this  point  of  difference  is  a 
material  element  to  be  considered  by  the  court  in  deter- 
mining this  controversy,  for  the  reason  that  the  parties 
to  this  suit,  as  citizens  of  New  York,  were  bound  by  its 
laws. 

But  the  right  under  the  constitution  of  the  United  States, 


NEW  YORK  PRACTICE  REPORTS. 


Green  agt.  Van  Buskirk. 


and  the  law  of  Congress,  which  Green  invoked  to  his  aid, 
is  not  at  all  affected  by  the  question  of  citizenship. 

We  cannot  see,  why,  if  Illinois,  in  the  spirit  of  enlightened 
legislation,  concedes  to  the  citizens  of  other  states,  equal 
privileges  with  her  own,  in  her  foreign  attachment  laws, 
that  the  judgment  against  the  personal  estate,  located  in 
her  limits,  of  a  non-resident  debtor,  which  a  citizen  of  New 
York  lawfully  obtained  there,  should  have  a  different  effect 
given  to  it,  under  the  provisions  of  the  constitution  and  the 
law  of  congress,  because  the  debtor,  against  whose  prop- 
erty it  was  recovered/  happened  also  to  be  a  citizen  of  New 
York. 

The  judgment  of  the  supreme  court  of  the  State  of  New 
York  is  reversed,  and  the  cause  remitted  to  that  court,  with 
instructions  to  enter  judgment  for  the  plaintiff  in  error. 
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COURT  OF  APPEALS. 
WILLIAM  B.  CALKINS,  appellant,  agt.  ABEAM  FALK,  respondent. 

The  written  memorandum  ofa  contract  of  purchase  and  sale  of  property,  demanded 
by  the  statute  of  frauds,  requires  parties,  a  subject- matter,  and  a  consideration. 

Where  the  memorandum  fails,  to  show  who  were  the  contracting  parties — which  was 
the  seller  arid  which  the  buyer,  it  is  defective  and  void. 

June  Term,  1869. 

APPEAL  from  decision  of  the  general  term  of  the  supreme 
court  of  the  third  judicial  district. 

D.  C.  BAKER,  attorney  for  appellant. 

TOUNG  and  RAMSEY,  attorneys  for  respondent. 

JAMES,  J. — A  nonsuit  should  have  been  directed  on  the 
trial ;  the  evidence  failed  to  establish  a  legal  contract  bind- 
ing on  the  defendant. 

By  the  statute  of  frauds  (2  R.  5.,  136,  §3),  "every  con- 
tract for  the  sale  of  any  goods,  chattels,  or  things  in  action, 
for  the  price  of  $50  or  more,  is  declared  void,  unless  a  note 
or  memorandum  of  such  contract  be  made  in  writing,  and 
be  subscribed  by  the  parties  to  be  charged  thereby,  or  un- 
less the  buyer  accept  and  receive  part  of  the  goods,  &c.,  or 
unless  the  buyer  shall  at  the  time  pay  some  part  of  the 
purchase-money." 

The  contract  sought  to  be  enforced  was  for  the  sale  of 
goods  of  the  value  of  over  $50,  no  part  thereof  was  delivered 
and  accepted,  and  no  part  of  the  purchase-money  paid 
down. 

To  constitute  a  contract  there  must  be  parties,  a  subject- 
matter,  and  a  consideration.  The  written  memorandum 
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demanded  by  the  statute  requires  this  in  the  writing  sub- 
scribed by  the  party  to  be  charged.  The  form  of  the 
writing  is  not  regarded;  if  the  writing  expresses  a  contract, 
no  matter  how  informally,  the  statue  is  satisfied.  So  on 
the  other  hand,  no  matter  how  formal  the  writing  may  be, 
if  it  do  no't  contain  within  itself  a  contract,  it  fails  to  satisfy 
the  statute. 

•  The  writing  set  forth  in  the  complaint  did  not  satisfy  the 
statute.  It  did  not  show  to  whom  the  hops  were  sold ;  it 
imposed  no  obligation  upon  any  person  to  by  or  to  pay. 
It  was  simply  a  memorandum  that  defendant  had  sold  his 
hops,  for  which  he  agreed  to  pay  himself.  It  no  inore  pur- 
ported an  agreement  with  the  plaintiff's  assignor,  than  with 
any  other  party. 

In  Champion  agt.  Plummer  (4  Bos.  and  Pull,  253)  the 
plaintiff  sought  to  recover  on  a  memorandum  in  his 
own  book,  written  thus :  "  Bought  of  Wm.  Plummer,  20 
puncheons  treacle,  at  37c.  to  be  delivered  by  10  Dec." 
Signed,  "  Wm.  Plummer."  Lord  MANSFIELD,  in  deciding 
the  case,  said,  "  How  can  that  be  said  to  be  a  contract,  or 
memorandum  of  a  contract,  which  does  not  state  who  are 
the  contracting  parties  ?  By  this  note  it  does  not  appear 
to  whom  the  goods  were  sold.  It  would  prove  a  sale  to 
any  other  party  as  well  as  to  the  plaintiff;  there  cannot  be 
a  contract  without  two  parties." 

This  deficiency  of  the  contract  sued  upon,  was  sought  to 
be  supplied  by  the  production  of  another  instrument,  which, 
it  was  claimed,  should  be  construed  in  connection  with  the 
first  as  one  instrument.  It  is  a  rule  of  law  that  lt  several 
written  instruments,  executed  at  the  same  time,  between 
the  same  parties,  and  relating  to  the  same  subject  matter, 
may  be  construed  together  as  forming  parts  of  a  single 
instrument." 

But  there  was  no  evidence  that  the  two  instruments  pro 
duced  were  executed  at  the  same  time ;  they  are  dated  at 
the  same  town,  and  on  the  same  day,  but  that  does  not 
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prove  their  simultaneous  execution.  Nor  do  they  purport 
to  be  between  the  same  parties;  the  first  has  but  one  party  ; 
the  second  has  two,  but  neither  is  the  defendant.  It  was 
said,  on  the  argument,  that  the  defendant  was  a  party,  that 
Falk  and  Falleck  were  the  same  name  only  differently  spelled, 
but  that  cannot  be  presumed  ;  if  executed  at  the  same  time, 
and  meant  for  the  same  person,  the  spelling  would,  probably, 
be  alike,  and  hence  the  presumtion  is  against  its  being  the 
same  person.  The  court,  without  extrinsic  evidence,  would 
have  no  right  to  say  these  names  were  identical.  Nor 
does  it  appear  that  these  papers  relate  to  the  same  subject 
matter. 

It  is  true,  they  both  relate  to  a  sale  of  hops  at  the  same 
price,  deliverable  at  the  same  time  and  place.  But  whose 
hops  ?  Those  of  Falk  or  those  of  Sutphen  ?  It  cannot  be 
determined  from  the  writing.  So  that  upon  their  face,  these 
papers  do  not  show  they  were  executed  at  the  same 
time,  between  the  same  parties,  and  relate  to  the  same  sub- 
ject matter.  Whether  proof  aliunde  would  have  been  ad- 
missible or  could  have  been  produced,  does  not  arise,  as 
none  was  offered.  In  this  view,  the  writing  signed  by  Sut- 
phen was  improperly  admitted  in  evidence. 

But  conceding  the  two  papers  as  parcels  of  one  instru- 
ment to  be  construed  together,  it  would  not  help  the  plain- 
tiff's case.  It  would  still  fall  short  of  the  memorandum 
required  by  the  statute  of  frauds.  It  would  fail  to  show 
who  were  the  contracting  parties,  which  was  the  seller,  and 
which  the  buyer ;  both  agree  to  sell  and  both  to  pay,  one  10 
himself  and  the  other  to  a  third  party.  To  ascertain,  it 
would  still  be  necessary  to  go  outside  the  writings,  and  that 
would  defeat  the  statute. 

To  answer  the  statute  demands,  the. memorandum  must 
express  the  contract,  or  the  parties  are  not  bound.  As  was 
said  by  Chief  Justice  KENT,  in  Bailey  agt.  Ogden,  (3  J.  R.} 
399,  418),  "the  form  of  the  memorandum  is  not  material, 
but  it  must  state  the  contract  with  reasonable  certainty,  so 
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that  the  substance  of  it  caa  be  made  to  appear  and  be  un- 
derstood from  the  writing  itself  without  recourse  to  parol 
proof." 

These  writings,  one  or  both  together,  fail  to  meet  these 
requirements.  Hence,  no  legal  or  binding  contract  was 
established  on  the  trial. 

The  order  of  the  general  term  reversing  the  judgment 
below  was  right,  and  should  be  affirmed,  and  judgment 
absolute  rendered  for  the  defendants. 

MURRAY,  J.  (dissenting). — The  statute  of  frauds  provides 
(2  E.  S.j  135,  $  3),  «that  every  contract  for  the  sale  of  any 
goods,  chattels,  or  things  in  action,  for  the  price  of  fifty 
dollars  or  more,  shall  be  void,  unless  a  memorandum  of  such 
contract  be  made  in  writing,  and  be  subscribed  by  the  par- 
ties to  be  charged  thereby." 

The  judge,  on  the  trial,  correctly  decided  that  these  two 
papers  must  be  read  together  as  one  contract.  The  defend- 
ant took  no  exception  to  that  decision.  Assuming  that  to 
be  so,  there  is  an  entire  compliance  with  the  statute.  It  is 
not  denied  but  what  it  is  sufficiently  subsciibed. 

The  party  that  receives  the  pay  is  the  vendor  of  the 
goods.  It  is  stated  in  the  contract,  that  Abram  Folluk,  or 
Abram  Falk,  is  the  party  to  receive  the  pay.  Abram  Folluk 
and  Abram  Falk  are  one  and  the  same  person. 

The  defendant,  who  is  sued  as  Abram  Falk,  at  the  request 
of  plaintiff,  produced  on  the  trial  that  part  of  the  cortract 
signed  by  Sutphen,  in  which  the  purchase  price  was  made 
payable  to  Abram  Folluk,  which  proves  conclusively,  that 
the  defendant  Abrarn  Falk  and  Abram  Folluk  is  one  and 
the  same  person.  It  was  not  denied,  on  the  trial,  but  that 
they  were  one  and  the  same  person ;  no  such  suggestion 
was  made.  The  defendant  did  not  intimate  he  was  not  the 
man  when  the  plaintiff  presented  him  the  contract,  and 
notified  him  to  deliver  the  hops. 

By  the  contract,  Sutphen  agreed  to  pay  for  the  hops.  He 
then  was  the  purchaser.  So  that  there  was  a  memorandum 
XXXVUI.  5 


66        NEW  YORK  PRACTICE  REPORTS. 

Calkins  agt.  Falk. 

of  this  contract  made  in  writing.  It  appears,  by  that  writ- 
ing, who  was  the  vendor,  and  who  the  vendee.  The  prop- 
erty sold,  was  stated  and  described.  The  price  to  be  paid 
was  specified.  It  was  subscribed  by  both  the  parties. 
Nothing  more  to  satisfy  the  most  technical  construction  of 
the  statute  is  required. 

Though  inartificially  drawn,  it  is  an  entire  compliance 
therewith. 

If  I  am  right  in  these  views,  the  judgment  of  the 
general  term  should  be  reversed,  and  thai  of  the  special 
term  affirmed. 
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SUPREME  COURT. 

CHARLES  KNOX  agt,  THE  MAYOR,   &c.   OF  THE   CITY  OF 
NEW  YORK. 

A  complete  and  adequate  remedy  in  cases  of  nuisances,  in  favor  of  all  persons 
specially  injured  by  them,  when  they  are  of  a  public  nature,  can  be  administered 
in  this  court  unembarrassed  by  tke  technical  rules  prevailing  upon  the  subject  in 
courts  of  law. 

Therefore,  a  tenant  for  a  term  of  years — not  being  the  owner  in  fee  of  the  premises, 
may  bring  an  equitable  action,  to  abate  a  public  nuisance  specially  injurious  to 
Himself,  although,  before  the  Code  his  only  remedy,  by  way  of  action,  would  have 
been  that  of  a  special  action  on  the  case  for  the  recovery  of  damages. 

The  public  acquire  only  such  an  interest  in  land  appropriated  by  dedication  to  the 
uses  and  purposes  of  a  street  or  highway,  as  will  entitle  them  to  use  it  for  those 
objects,  and  subject  to  that  right,  which  is  denominated  an  easement,  the  person 
or  persons  making  the  dedication,  and  those  acquiring  the  property  under  them, 
*till  retain  the.  fee  of  the  land. 

The  land  upon  which  Broadway,  in  the  City  of  New  York,  at  the  junction  with 
Fulton  street,  has  been  constructed,  was  dedicated  by  the  owners  for  the  uses  and 
purposes  of  a  public  street.  Therefore,  neither  the  legislature  nor  the  common 
council  of  the  city,  can  authorize  or  sanction  any  appropriation  of  it,  except  for 
the  purposes  of  a  street,  without  obtaining  the  consent  of  or  making  compensation 
to  the  owners. 

The  construction  of  the  bridge  at  the  junction  of  Broadway  and  Fulton  street  in 
the  city  of  New  York  (known  as  the  Loew  bridge)  has  necessarily  appropriated 
for  its  support  the  land  which  the  plaintiff  is  entitled  to  have  maintained  open  and 
unobstructed,  subject  only  to  the  right  of  the  public  to  pass  and  repass  over  it, 
and  temporarily  to  occupy  it  for  the  improvement  and  more  perfect  enjoyment  of 
that  right,  and  special  injury  having  been  occasioned  to  him  in  consequence  of  it., 
lie  has  a  right  to  insist  upon  the  abatement  and  removal  of  such  bridge,  as  &  public 
nuvtance. 

)  Bat  he  cannot  recover  in  this  action  the  damages  he  has  sustained  by  reason  of  such 
miury,  because  he  did  not  present  his  claim  to  the  comptroller  of  the  city  for 
adjustment,  as  he  was  required  to  do  by  the  statute,  before  he  commenced  the 
artion. 

New  York  Special  Term,  June,  18G8. 

THE  plaintiff  brought  this  suit  as  an  action  in  equity  for 
the  removal  and  abatement  of  what  he  complains  of  as  a 
public  nuisance,  specially  injurious  to  himself.  It  appears 
from  the  complaint,  as  well  as  the  evidence  given  on  the 
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trial  of  the  action,  that  the  plaintiff  is  lessee  for  a  term  of 
years  of  the  premises  affected  by  the  structure  complained 
of,  and  that  he  has  erected  upon  them  a  valuable  building 
at  an  expense  of  $75,000.  This  building  is  situated  upon 
the  northeasterly  corner  of  Fulton  street  and  Broadway, 
and  has  been  and  is  now  occupied  in  part  by  the  plaintiff  as 
a  store  and  in  part  it  has  been  leased  out  to  and  occupied 
by  his  under  tenants. 

HAMILTON  W.  ROBINSON,  for  plaintiff. 
ANDREW  J,  ROGERS,  for  defendant. 

DANIELS,  J.  In  the  outset  of  the  trial,  the  defendant  ob- 
jected that  the  plaintiff  could  not  maintain  this  action  for 
the  abatement  of  the  structure  in  controversy  as  a  nuisance, 
because  he  did  not  own  an  estate  in  fee  in  the  premises 
affected  by  it,  and  authorities  were  produced  showing  that 
such  was  the  rule  which  prevailed  in  courts  of  law  upon 
this  subject.  Under  that  rule,  the  plaintiff's  remedy  at  law, 
as  a  tenant  merely,  would  be  that  of  a  special  action  on  the 
case,  as  it  was  called  before  the  Code,  for  the  recovery  of 
damages.  And  such  actions  could  be  brought  if  the  plain- 
tiff should  prove  to  be  entitled  to  maintain  them  from  time 
to  time,  as  the  damages  he  might  sustain  would  justify  a 
resort  to  them  during  the  continuance  of  the  cause  produc- 
ing them.  Under  that  rule  he  would  be  bound  to  submit 
to  the  continuance  of  the  wrong  for  such  time  as  his  inter- 
est in  the  leasehold  premises  continued,  if  the  public 
authorities  should  maintain  it  as  long  as  that. 

The  only  other  remedy  open  to  him,  would  be  that 
enjoyed  by  him,  in  common  with  every  other  member  of 
the  community,  of  indicting  the  defendant  for  a  misdemeanor 
committed  by  the  act  of  erecting  and  maintaining  a  common 
nuisance,  and  that  would  be  subject  to  embarrassments  and 
obstacles  that  it  is  not  now  necessary  to  enumerate.  It  is 
sufficient  to  say  that  he  was  not  bound  to  resort  to  that 
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proceeding  even  if  the  structure  in  controversy  could  be 
clearly  established  to  constitute  a  common  nuisance.  The 
fact  that  he  could,  as  a  tenant  of  the  premises  which  it  is 
complained  are  injured,  maintain  only  actions  at  law  for 
damages,  and  that  such  actions  would  have  to  be  from  time 
to  time  repeated,  as  the  damages  might  continue  to  accrue, 
without  resulting  in  the  removal  of  the  structure  itself,  is 
sufficient  to  entitle  the  plaintiff  to  bring  his  action  in  this 
court  as  a  court  of  equity.  It  is  so  for  three  reasons.  First, 
that  he  has  no  adequate  remedy  at  law;  secondly,  to  pre- 
vent a  multiplicity  of  actions;  and  thirdly,  to  prevent  irre- 
pnrable  injury  by  the  continuance  of  the  nuisance  itself. 
(2  Story's  Eq.  Jur.,  se.c.  924 ;  Spencer  agt.  London  and  Bir- 
mingham E.  R.  Co.,  8  Simons,  193  ;  Sampson  agt.  Smith,  id., 
272;  Eipon  agt.  Holart,  3  Hylne  and  Keen,  169;  Catlin 
agt.  Valentine,  9  Paige,  575.) 

A  complete  and  adequate  remedy  in  cases  of  nuisances 
in  favor  of  all  persons  specially  injured  by  them  when  they 
are  of  a  public  nature,  can  be  administered  in  this  court 
unembarrassed  by  the  technical  rules  prevailing  upon  the 
subject  in  courts  of  law.  And  if  the  complaint  made  by 
the  plaintiff  shall  prove  to  be  well  founded  he  has  presented 
such  a  case,  as  for  the  reasons  already  mentioned  may  be 
properly  redressed  by  this  court  as  a  court  of  Equity. 

The  structure  which  the  plaintiff  in  this  action  alleges 
has  been  erected,  and  is  now  maintained  by  the  defendant 
in  violation  of  his  rights  as  tenant  and  occupant  of  the 
premises  mentioned,  is  a  bridge  elevated  at  the  heighth  of 
eighteen  feet  over  the  junction  of  Fulton  street  and  Broad- 
way. This  bridge  is  reached  by  stairs  provided  for  that 
purpose  at  each  of  its  corners,  resting  upon  the  sidewalk  on 
Broadway.  They  extend  to  such  a  distance  along  the  side- 
walks from  the  sides  of  the  top  of  the  bridge  as  to  afford 
proper  means  of  ascending  to,  and  descending  from  the 
bridge  itself.  In  front  of  the  plaintiff's  store  the  sidewalk 
is  thirteen  feet  in  width,  and  the  stairs  to  the  bridge  have 
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been  S3  constructed  as  to  occupy  just  one-half  of  this  space. 
The  northeasterly  stairs  ascend  from  the  walk  to  the  bridge 
across  a  considerable  portion  of  the  front  of  the  store  occu- 
pied by  the  plaintiff,  obstructing  the  free  passage  of  the 
light  into  the  store  and  rendering  the  rear  portion  of  it  so 
dark  as  to  require  the  gas  to  be  lighted,  for  a  part  of  the 
day  at  least,  in  order  to  enable  the  plaintiff  to  carry  on  and 
transact  his  business.  The  evidence  also  quite  satisfactorily 
showed  that  the  upper,  portion  of  the  building,  which  the 
plaintiff  had  previously  leased  for  offices  and  other  similar 
purposes,  had  been  so  far  injured  by  this  bridge  being  in 
front  of  them,  and  the  obstruction  to  the  approaches  to  it 
caused  to  pedestrians  passing  along  the  walks,  that  they  had 
been  deserted  by  the  tenants,  and  he  wras  unable  to  procure 
others  to  occupy  them.  And  in  addition  to  that,  the  per- 
sons who  passed  along  the  streets  at  this  point,  on  account 
of  the  diminished  capacity  of  the  sidewalk  by  the  erection 
of  the  stairs  to  the  bridge,  blockaded  the  front  of  his  store, 
rendering  it  inconvenient  for  goods  to  be  taken  to  and 
removed  from  it  and  for  his  customers  to  pass  in  and  out, 
and  frequently  driving  the  persons  collected  upon  the  walk 
through  the  inside  of  his  store  for  the  purpose  of  passing 
and  repassing  between  Broadway  and  Fulton  street. 

No  reason  exists  under  the  evidence  given  for  doubting 
the  truth  of  these  statements.  And  assuming  them  to  be 
true,  as  the  court  is  bound  to  do,  even  though  they  may  be 
somewhat  colored,  they  exhibit  such  a  clear  case  of  special 
injury  to  the  plaintiff  as  will  enable  him  to  maintain  the 
present  action,  if  the  structure  complained  of  can  justly  be 
declared  to  be  a  public  nuisance.  To  constitute  such  a 
nuisance  it  is  necessary  that  it  shall  be  shown  to  have  been 
erected  and  maintained  in  violation  of  law,  and  that  it  shall 
oe  found  to  render  the  enjoyment  of  the  rights  obstructed 
by  it  inconvenient,  unwholesome  or  uncomfortable.  On 
account  of  the  large  amount  of  travel  upon  the  streets  and 
on  the  walks  at  this  point  the  former  frequently  became  so 
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completely  obstructed  and  blockaded  by  vehicles  as  to  ren- 
der it  impossible,  for  the  time  being,  for  pedestrians  to  effect 
a  crossing ;  and  when  that  was  not  the  case,  crossing  these 
streets  by  persons  on  foot  was  frequently  difficulf  as  well  as 
dangerous.  It  was  to  relieve  pedestrians  from  these  inter- 
ruptions and  dangers  that  the  defendant  erected  and  has 
since  maintained  this  bridge.  When  the  streets  have  been 
very  wet  and  muddy,  and  in  the  winter  season,when  the  melt- 
ing snow  or  ice  has  rendered  a  passage  over  them  trouble- 
some and  difficult,  then  the  evidence  shows  that  this  bridge 
has  been  used,  but  even  then,notto  such  an  extent  as  to  justify 
the  conclusion  that  it  has  afforded  any  great  or  substantial 
relief  to  the  walks  themselves,  or  the  persons  using  them. 
Even  at  those  periods  the  bridge  does  not  appear  to  be  used 
to  such  an  extent  as  to  accommodate  a  number  of  people 
equal  to  that  which  the  stairs  obstruct  by  contracting  and 
reducing  the  capacity  of  the  walk.  During  the  ordinary 
weather  which  prevails,  a  much  smaller  proportion  of  people 
make  use  of  it,  and  for  much  of  the  time,  its  chief  purpose 
seems  to  be  that  of  affording  convenient  accommodations 
for  persons  desirous  of  observing  the  movements  upon  the 
streets. 

The  obstacles  interposed  by  the  stairs  themselves  to  the 
free  and  unobstructed  use  of  the  sidewalks,  at  all  times,  are 
much  greater  than  the  convenience  and  facilities  afforded  to 
persons  using  them  by  the  bridge.  The  latter,  therefore, 
constitutes  a  positive  obstruction  to  those  who  are  entitled 
to  the  enjoyment  and  use  of  the  sidewalks  at  this  part  of 
the  city,  instead  of  adding  to  or  promoting  their  convenience. 
And  such  appears  to  be  the  manner  in  which  it  is  commonly 
regarded,  for  pedestrians  seem  to  prefer  encountering  the 
delay,  difficulty  and  danger  of  crossing  upon  the  surface  of 
the  streets  themselves,  to  the  performance  of  the  labor  re- 
quired to  make  a  combined  ascent  and  descent  of  thirty-six 
feet,  for  the  purpose  of  securing  freedom  from  these  obsta- 
cles by  crossing  over  the  bridge.  Of  the  two,  the  journey 
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over  the  bridge,  in  the  judgment  of  those  using  the  walks, 
appears  to  be  regarded  as  the  most  difficult  to  be  made. 

For  these  reasons,  the  bridge  is  not  such  a  structure  as 
can,  in  any  proper  or  legal  sense,  be  pronounced  an  improve- 
ment promoting  the  convenient  use  and  enjoyment  of  the 
streets.  It  not  only  impairs  the  value  and  usefulness  of  the 
adjacent  property,  but  beyond  that  it  renders  it  exceedingly 
inconvenient  to  use  it  for  some  of  the  ordinary  purposes  of 
business,  and  deprives  pedestrians  of  thirteen  feet  of  side- 
walk that  previous  to  its  erection  was  capable  of  being  freely 
used  by  them,  without  affording  or  providing  them  any 
corresponding  or  adequate  advantage  for  the  obstacles  placed 
in  their  .way.  It  is  attended  with  those  consequences,  there- 
fore, which,  in  a  legal  sense,  constitute  a  public  as  well  as  a 
private  nuisance.  But  whether  that  can  be  held  to  be  its 
legal  character,  will  depend  entirely,  upon  whether  it  was 
properly  and  lawfully  placed  there. 

The  land  upon  which  Broadway,  at  this  point,  has  been 
constructed,  was  shown  upon  the  trial  to  have  been  dedi- 
cated by  those  under  whom  the  plaintiff  has  derived  his 
estate  for  the  uses  and  purposes  of  a  public  street.  In  this 
respect,  it  differs  from  many  of  the  streets  of  the  city  where 
the  fe.e  of  the  land  was  in  the  public  at  large,  and  by  legis- 
lation was  afterwards  transferred  to  the  dty,  and  also  from 
those  streets  to  which  the  city  acquired  title  in  fee  by  pro- 
ceedings taken  for  opening  them.  In  these  cases  the  streets 
may  be  devoted  to  many  public  purposes  that  would  be  en- 
tirely unwarrantable  and  unjustifiable  where  a  simple  dedica- 
tion of  the  land  for  the  purposes  of  a  street  was  all  that  had 
taken  place.  Hence,  in  the  former,  the  legislature  of  the 
state  may  authorize  the  construction  of  railways  over  the 
streets,  without  the  consent  of  and  without  compensation  to 
the  adjacent  owners  of  property.  (The  People  agt.Ke.rr,  27  N. 
F.,  188.)  While  in  the  latter  case,  neither  the  legislature 
nor  the  common  council  of  the  city,  can  authorize  or  sanc- 
tion such  an  appropriation  of  the  street,  without  obtaining 
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the  consent  of  or  making  compensation  to  such  owners. 
(Williams  agt.  The  New  York  Central  E.  R.  Co.,  16  N.  F., 
97.)  In  this  case,  it  was  held  that  the  legislature  had  no 
such  authority  over  the  public  streets  of  a  city,  as  would 
permit  it  to  authorize  such  a  use  of  them.  This  authority 
also  holds,  that  the  public  acquire  only  such  an  interest  in 
land  appropriated  by  dedication  to  the  uses  and  purposes  of 
a  highway  as  will  entitle  them  to  use  it  for  that  object.  And 
subject  to  that  right,  which  is  denominated  an  easement, 
the  person  or  persons  making  the  dedication,  and  those 
acquiring  the  property  under  them  still  retain  the  fee  of  the 
land. 

For  this  reason,  persons  improperly  appropriating  or  using 
the  street  for  purposes  not  legitimately  appertaining  to  it  as 
a  street,  may  be  successfully  prosecuted  by  the  owner  of  the 
fee,  subject  to  the  easement,  and  made  to  respond  for  the 
act  in  damages,  or  to  surrender  the  property  itself,  as  the 
particular  case  may  require.  The  right  which  the  public 
acquire  by  means  of  the  dedication  and  the  acceptance  of  it, 
is  that  of  using  the  land  simply  as  a  street  and  for  nothing 
whatever  beyond  that.  Incidental  to  this,  and  as  a  neces- 
sary part  of  it,  the  public  possess  the  right  of  rendering  the 
street  as  convenient,  useful,  commodious,  safe  and  whole- 
some, as  it  can  be  by  means  of  such  improvements  and  reg- 
ulations as  experience  has  discovered  to  be  adapted  to  those 
ends.  To  accomplish  those  results  it  may  be  graded,  curbed, 
paved  and  sewered,  and  provided  with  the  requisite  gas  and 
water  pipes  to  light  and  clean  it ;  and  the  manner  in  which 
excavations  may  be  made  or  maintained  in  or  under  it,  may 
be  suitably  and  safely  controlled  by  the  public  authorities 
having  charge  of  the  easement  for  the  benefit  of  the  public. 
But  all  this  is  done  and  permitted  for  one  end  and  purpose, 
and  that  is,  to  render  the  streets  as  convenient,  safe,  useful 
and  wholesome  as  they  may  be,  for  those  having  occasion 
to  use  them  for  the  purpose  of  passing  over  them.  Many 
other  improvements  in  this  respect  may  and  undoubt- 
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eclly  will  be  discovered  and  made  to  increase  the  safety  and 
facilities  of  .the  public  in  the  use  of  the  streets,  but  it  may 
very  well  be  questioned  whether  experiments  like  the  one  in 
controversy  will  be  found  to  have  sufficient  tendency  in  that 
direction  to  justify  a  repetition  of  it. 

Beyond  this  right  of  improving  and  regulating  the  man- 
ner in  which  the  streets  may  be  used,  where  the  public 
have  acquired  only  the  easement  secured  by  the  dedication, 
the  public  have  no  right  to  make  use  of  the  land  over 
which  the  streets  may  be  lawfully  maintained  and  preserved. 
It  was  claimed  upon  the  trial  that  the  provisions  in  the 
early  charters  conferred  upon  this  city,  would  authorize  a 
more  unrestricted  use  than  that  of  the  land  devoted  to  the 
purposes  of  a  street.  But  even  if  these  statutes  were  them- 
selves capable  of  being  so  construed,  which  certainly  would 
admit  of  very  great  doubt  indeed,  such  a  construction  could 
not  be  sanctioned  at  the  time  when  this  bridge  was  erected, 
for  the  constitution  of  this  state  had  long  before  that  inter- 
vened with  its  potent  injunctions  that  no  person  should  be 
deprived  of  his  property  without  due  process  of  law,  and 
that  private  property  should  only  be  taken  for  public  pur- 
poses by  properly  and  justly  compensating  the  owner  for  it. 
(Constitution  of  1822,  article  7,  $§  1,  7;  1.  It.  5.,  fifth 
edition,  44,  45J  And  these  provisions  have  been  prominent- 
ly placed  in  the  constitutions  formed  in  this  state  since  that 
time.  The  interest  which  the  owners  of  the  fee  had  in  the 
land  dedicated  to  the  use  of  the  street  was  property  in  the 
legal  as  well  as  popular  signification  of  that  term,  recognized 
and  protected  as  such,  the  same  as  the  other  property  of 
the  owner,  by  the  laws  of  this  state,  and  therefore  within 
these  constitutional  provisions.  And  even  if  the  statutes 
previously  existing  within  the  city  were  of  themselves  so 
comprehensive  as  to  allow  the  owner  to  be  deprived  of  it 
without  compensation  and  without  due  process  of  law,  as 
long  as  the  right  secured  by  them  was  not  resorted  to  or  in 
any  manner  rendered  available,  until  after  these  constitutional 
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limitations  had  prohibited  that  from  being  done,  they  will 
not  and  cannot  in  any  manner  impair  the  rights  of  the 
owner  in  this  respect.  Those  rights  are  now  and  were 
when  this  bridge  was  erected  within  the  restrictions  im- 
posed upon  the  public  authorities  by  these  salutary  pro- 
visions of  the  constitution.  And  it  was  not  therefore 
within  the  power  of  the  common  council  or  of  the  legis- 
lature, or  both  combined,  to  deprive  the  defendant  of 
them,  unless  the  measures  for  doing  so  were  taken  in  con- 
formity to  its  requirements.  Those  measures  only  could,  be 
effectual  in  this  respect  which  would  provide  compensation 
for  the  property  taken  or  would  result  in  the  assent  of  the 
person  entitled  to  its  enjoyment. 

Without  one  or  the  other,  the  act  of  appropriating  the 
property  in  question  would  necessarily  be  illegal  and  un- 
justifiable, if  it  has  imposed  an  additional  easement  or  burden 
upon  the  property  beyond  that  included  in  the  dedication. 
If  that  be  its  character,  the  provisions  of  the  act  of  1 SG6, 
authorizing  a  certain  amount  to  be  raised  by  taxation  for 
the  purpose  of  paying  for  the  erection  of  the  bridge,  would 
not  deprive  the  plaintiff  of  any  of  his  rights  for  redress  on 
account  of  it.  (Latvs  of  I860,  2,060.)  An  act  of  the  legisla- 
ture is  not  of  itself  due  process  of  law  within  the  contem- 
plation and  meaning  of  the  constitution.  And  this  act 
provided  no  compensation  for  the  owner  whose  property 
has  been  rendered  subservient  to  the  maintenance  of  this 
structure. 

An  attempt  was  made  on  the  part  of  the  defendant  to 
show  that  the  present  plaintiff  consented  to  the  erection  of 
this  bridge,  but  no  evidence  was  given  which  warranted 
that  conclusion  as  a  matter  of  fact.  The  right  of  the 
owner  of  this  corner  to  the  fee  of  the  land  in  the  street, 
subject  to  the  easement  of  the  public,  has  been  acquired  by 
the  plaintiff  by  virtue  of  the  lease  executed  and  delivered 
to  him.  That  bounds  the  land  leased  on  the  street,  which 
by  a  well  settled  rule  of  construction  extended  the  line  to 
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the  centre  of  the  street.  (Bisscll  agt.  the  N.  Y,  C.  E.  P., 
Co.,  23  N.  Y.,  61 ;  Perrine  agt.  same,  36,  N.  Y.,  120.)  The 
plaintiff,  therefore,  is  legally  entitled  to  complain  of  this,  if 
it  has  imposed  a  new  burden  or  seivitude  upon  his  land  in 
the  street  beyond  that  devoted  to  the  use  of  the  public, 
which  in  substance  was  one  of  passage  merely. 

This  bridge  is  a  structure  permanently  erected  over  the 
streets,  appropriating  for  its  support  and  the  avenues  to  it 
thirteen  feet  in  the  aggregate  of  that  part  of  the  street 
which  had  been  devoted  to  the  use  and  convenience  of 
pedestrians.  It  was  not  done  for  the  purpose  of  improving 
the  easement  upon  and  over  the  land  itself,  which  the  pub- 
lic were  and  are  entitled  to  enjoy;  and  it  has  no  tendency 
whatever  to  produce  any  such  improvement,  but  for  the 
purpose  of  creating  a  new  and  distinct  servitude,  above  the 
streets  and  above  the  land  upon  which  the  public  easement 
was  created.  The  fact  that  a  portion  of  the  street  has  been 
exclusively  devoted  to  the  support  of  this  structure,  is  suf-. 
ficient  to  show  that  it  can  be  no  development  or  improve- 
ment of  the  pre-existing  easement,  for  that  actually  de- 
prives the  public  of  the  use  of  so  much  of  the  easement 
itself  as  the  bridge  requires  for  its  own  support.  If  the 
appropriation  of  a  portion  of  the  street  or  sidewalks  can  be 
justified  for  this  purpose,  it  may  also  be  for  the  support  of 
any  other  device  that  can  be  made,  useful  in  transferring 
persons  from  one  side  to  the  other  side  of  a  blockaded  or 
crowded  street.  If  the  object  in  view  is  sufficient  to  justify 
the  exercise  of  the  power,  it  may  be  used  in  any  manner 
that  either  ingenuity  or  fancy  may  suggest.  And  if  a 
bridge  is  found  to  fail  in  fulfilling  the  expectation  in  this 
respect  of  those  who  designed  and  erected  it,  a  hoisting 
apparatus  with  cranes  and  engines  for  its  use,  may  be  sub- 
stituted in  its  place.  And  this  may  be  done  not  only  where 
the  streets  are  liable  to  become  blockaded  and  dangerous, 
but  whenever  that  condition  may  be  reasonably  appre- 
hended. If  this  may  be  done,  nothing  would  appear  to  be 
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in  the  way  of  a  raised  walk,  not  only  across,  but  along  the 
streets  themselves.  The  power  over  the  streets  that  will 
authorize  and  sanction  one  will  permit  the  existence  of  the 
others.  If  it  could  be  sustained,  it  is  capable  of  being  used 
in  such  a  manner  as  not  only  to  seriously  impede  and  im- 
pair the  public  utility  of  streets,  as  avenues  for  travel,  but 
beyond  that  it  would  be  in  danger  of  rendering  them  not 
only  annoying  but  useless  to  those  who  should  endeavor  to 
carry  on  business  upon  t'uem. 

Within  the  well  settled  principles  of  law  applicable  to  the 
government  and  improvement  of  public  streets,  no  such 
erection  as  the  one  complained  of  can  constitute  a  proper 
exercise  of  the  power  over  them  that  has  been  confided  to 
the  public  authorities.  It  is  so  entirely  unadapted  to  the 
improvement  or  enjoyment  of  the  street,  as  to  be  incapable 
of  promoting  the  utility  of  the  easement  which  the  public 
have  in  it,  in  any  respect  whatever.  On  the  contrary,  it  is 
a  permanent  obstruction,  in  the  way  of  existence  and  enjoy- 
ment of  the  easement,  and  to  that  extent  deprives  the  pub- 
lic of  the  use  of  that  which  has  been  dedicated  and  designed 
for  their  convenience  and  accommodation.  As  such  it  is  a 
public  nuisance,  which  may  be  and  should  be  abated  and 
removed.  (People  &gt.  Cunningham,  1  Demo,  624;  People 
agt.  VanderbiU,  28  N.  Y.,  396.) 

And  as  the  structure  has  necessarily  appropriated  for 
its  support  the  land  which  the  plaintiff  is  entitled  to 
have  maintained  open  and  unobstructed,  subject  only 
to  the  right  of  the  public  to  pass  and  repass  over  it, 
and  temporarily  to  occupy  it  for  the  improvement  and  more 
perfect  enjoyment  of  that  right,  and  special  injury  has 
been  occasioned  to  him  in  consequence  of  it,  he  has  made 
out  and  sustained  his  right  to  insist  upon  such  abatement 
and  removal.  He  cannot,  however,  recover  in  this  action 
the  damages  he  has  sustained  by  reason  of  such  injury, 
because  he  did  not  present  his  claim  for  them  to  the  comp- 
troller for  adjustment,  as  he  was  required  to  do  by  the 
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statute,  before  hs  commenced  the  action.     (Laws  of  J860, 
p.  645,  $  2.) 

If  the  action  had  been  for  their  recovery  alone,  it  would 
have  been  plainly  within  the  language  of  this  statute.  The 
fact  that  further  relief  of  an  equitable  nature  has  been  also 
demanded,  cannot  have  the  effect  of  excluding  from  the 
operation  of  the  statute  that  which  would  otherwise  have 
been  so  plainly  within  it.  The  plaintiff  must  have  judg- 
ment directing  the  removal  or  abatement  of  this  bridge  as 
a  nuisance,  within  ninety  days  after  service  upon  the 
proper  officer  of  the  defendant  of  a  certified  copy  of  the 
judgment,  without  prejudice  to  the  plaintiff's  right  to 
maintain  an  action  at  law  for  the  recovery  of  the  damages 
sustained  by  him.  As  both  parties  have  succeeded  in  part, 
neither  is  entitled  to  recover  costs  as  against  the  other. 
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UNITED  STATES  DISTRICT  COURT. 
In  He  GARRET  S.  BELLIS  &  JAMES  MILLIGAN. 

A  witness  who  was  a  lawyer,  being  under  examination  was  questioned,  touching  a 
certain  conveyance  made  to  him  by  the  bankrupt  and  wife  and  a  subsequent  con- 
veyance by  him  to  the  wife,  and  refused  to  testify  thereon  as  matter  within  the 
privilege  of  confidential  communications  between  attorney  and  client. 

ffeid,  on  the  facts  stated,  the  questions  were  proper  and  must  be  answered,  and  are 
not  withiu  such  privilege. 

Sottthern  District  of  New  York,  September,  1869. 

Before  JOHN  FITCH,  Register. 

The  attorneys  for  Edward  C.  Williams,  assignee  of  said 
bankrupts,  claim  the  right  to  examine  a  witness  in  the  above 
entitled  cause,  concerning  a  deed  executed  by  Jarnes  Milli- 
gan, one  of  said  bankrupts,  and  Elizabeth,  his  wife,  to  one 
John  T.  Gray,  between  the  first  days  of  January  and  July, 
1868 ;  the  consideration  that  passed  between  the  said  parties 
to  this  deed,  and  the  property  conveyed  ;  also  concerning  a 

deed  executed  by to  Elizabeth  R.  Milligan,  wife  of 

James  Milligan,  between  the  first  days  of  January  and  July, 
1868,  the  consideration  and  the  property  conveyed. 

On  the  8th  day  of  April,  1S6S,  James  Milligan,  and 
Elizabeth,  his  wife,  executed  a  deed  conveying  certain  prop- 
erty, situate  in  the  city  of  Brooklyn,  statJfef  New  York, 
to of  New  York  city. 

On  the  10th  day  of  April,  1868,  the  said conveyed 

the  same  property  to  Elizabeth  R.  Milligan,  wife  of  said 
James  Milligan. 

Q.  1.  State  whether  James  Milligan,  one  of  the  bank- 
rupts, conveyed  to  you  by  deed,  on,  or  about,  the  8th  day 
of  April,  1868;  certain  real  estate  situated  in  the  city  of 
Brooklyn  ! 

Q.  2.  State  the  consideration,  if  any,  given  by  you  to  him 
therefor  ? 
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Q.  3.  State  whether  you  simultaneously,  on,  or  about,  the 
same  date,  by  deed,  conveyed  to  Elizabeth  R.  Milligan,  wife 
of  said  James  Milligan,  the  same  premises  so  conveyed  by 
you  to  James  Milligan  on,  or  a.bout  the  8th  day  of  April,  1808. 
Q.  4.  State  the  consideration,  if  any,  given  to  you  by 
Elizabeth  R.  Milligan  therefor. 

Q.  5.  State  whether  at  that  time  any  suit  or  action  at  law 
was  pending,  in  relation  to  the  said  real  estate  between  the 
said  James  Milligan  and  wife,  and  any  person  in  which  you 
were  attorney  or  counsel  of  Mr.  and  Mrs.  Milligan,  or 
whether  there  has,  since  that  8th  day  of  April,  1868,  been 
such  an  action  pending  in  relation  to  said  real  estate,  in 
which  you  were  attorney  or  counsel. 

is  an  attorney  in  all  the  courts;  being  called  as  a 

witness  in  the  matter  of  Bellis  and  Milligan,  bankrupts, 
refuses  to  testify  concerning  the  above-said  transfers,  on  the 
ground,  that  they  were  made  in  the  course  of  his  profes- 
sional business,  ard  are  therefore,  within  the  privilege  of 
confidential  communications  between  him  and  his  clients. 

The  examination  of as  a  witness,  in  this  matter, 

does  not  involve  any  statement,  confidential  or  otherwise, 
made  by  James  Milligan  to  him,  or  any  advice  given  by  him 
to  his  client,  the  said  James  Milligan,  but  merely  the  part 
he  performed  in  a  business  transaction  wherein  he  was 
grantee  in  the  first  place,  and  grantor  in  the  second,  of  cer- 
tain real  estaj^as  hereinbefore  mentioned. 

In  this  case,  the  witness  claims  that  the  rule  which  pro- 
tects professional  communications  of  clinents  to  their  attor- 
ney, or  counsel,  extends  to  all  business  communications  as 
well  as  those  appertaining  to  suits  in  law  or  equity  or  other 
judicial  proceedings.  Upon  examining  the  authorities,  I 
find,  that  in  the  early  history  of  litigation  parties  prosecuted 
or  defended  their  suits  in  person.  In  the  progress  of  time, 
as  litigation  increased,  and  judicial  proceedings  became 
settled  and  established,  men  skilled  and  learned  in  the  law 
and  practice  of  the  courts,  were  employed  to  conduct  the 
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prosecution  and  defense  of  causes.     Parties  were  not  then 
compelled  to  testify,  and  hesitated  to  communicate  the  facts 
in  relation  to  their  causes  to  others;  to  obviate  that  diffi- 
culty, the  courts  adopted  the  rule  in  relation  to  professional 
communications  of  clients  to  their  attorneys,  exempting  tho 
same  from  disclosure,  &c.     Among  the  early  cases  upon  this 
subject  is  that  of  Annesly  agt.  The  Earl  of  Anglesey  before 
the   Barons   of    the   Irish   Exchequer,  (17  How.  St.  Trial, 
1,139.)     The  case  was  most  extensively  and  ably  argued, 
and  very  elaborately  considered  by  the  court,  and  the  con- 
clusion arrived  at,  as  to  the  true  origin  of  the  rule  in  ques- 
tion, may  be    best   stated   in   the  language  of  Mr.  BAKON 
MOUNTENAY,  who  says,  at  page  1,240:  "Mr.  Recorder  has 
very  properly  mentioned  the  foundation  upon  which  it  hath 
been  held,  and  it  is  certainly  undoubted  law,  that  the  attor- 
neys ought  to  keep  inviolably  the  secrets  of  their  clients, 
viz. :  That  an  increase  of  legal  business  and  the  inability  of 
parties  to  transact  that  business  themselves,  made  it  neces- 
sary for  them  to  employ  other  persons  who  might  transact 
that  business  for   them.     That  this  necessity,   introduced 
with  it,  the  necessity  of  what  the  law  hath  very  justly 
established,  an  inviolable  secrecy  to  be  observed  by  attorneys, 
in  order  to  render  it  safe  for  clients  to  communicate  to  their 
attorneys  all  proper  instructions  for  the  carrying  on  of  these 
causes  which  they  found  themselves  under  the  necessity  of 
entrusting  to  their  care." 

In  the  case  of  Jh'c/jewsagt.  Pramelcc  (2  Vermont  7?.,  1S5,) 
PADDOCK,  Justice,  says:  "It  also  became  necessary  for 
courts  to  adopt  a  rule  by  way  of  pledge  to  suitors  that  their 
secret  and  confidential  communications  to  their  attorneys 
should  not  be  drawn  from  them  with  or  without  the  consent 
of  such  attorney." 

Among  the  earliest  cases  to  be  found  on  this  snhjert  nre 

Herd  agt.  Lovelace,  (Gary's  7?.,  p.  88) ;  Austin  agt.  Vcscy, 

(id.,  89) ;  Kilway  agt.  Kilway,  (id.,  126);  Dennis  agt.  Co#- 

rinyton,   (id.,   143.)     Solicitors  and  counsel  were  excused 

VOL.  XXXYHL  6 
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from  testifying,  on  the  ground,  that  they  were  solicitors  or 
counsel  in  the  cause.  In  Waldron  agt.  Ward,  (Stiles  R., 
449,)  a  witness  was  offered  in  evidence  to  be  examined  as  to 
some  matter  "  whereof  he  had  been  made  privy  as  of 
counsel  in  the  cause."  The  courts  would  not  permit  the 
examination.  In  Sparks  agt.  Middleton,  (Redley,  505),  coun- 
sel for  the  defendant  was  excused  from  testifying,  on  the 
ground,  u  that  he  should  only  reveal-such  things  as  he  either 
knew  before  he  was  of  counsel,  or  that  came  to  his  knowl- 
edge since,  by  other  persons."  In  Curtis  agt.  Pickering,  (1 
Ventr.,  197),  a  witness  was  called  to  testify  concerning  an 
erasure  in  a  will,  supposed  to  have  been  made  by  Pickering, 
The  witness,  after  the  erasure,  was  retained  as  his  solicitor 
in  the  cause.  In  Valliant  agt.  Dodermead,  (2  Atkins,  524), 
witness  was  called  to  prove  certain  interrogatories.  Objec- 
tions, that  his  knowledge  of  the  matters  was  obtained  as  a 
clerk  in  court.  Evidence  received.  Lord  HARDWICK  says : 
"  that  the  matters  inquired  after  by  the  plaintiff's  interroga- 
tories, were  antecedent  transactions  to  the  commencement 
of  the  suit."  In  the  then  last  cited  cases  the  communications 
to  the  respective  parties  were  during  the  pendency  of  an 
action  in  which  they  were  either  attorney,  solicitor,  or 
counsel.  The  same  rule  is  held  by  the  courts  in  this  state, 
and  seems  to  decide  the  question  in  this  case.  In  17  John- 
son, 335,  the  court  says  :  "  The  privilege,  in  its  most  com- 
prehensive sense,  is  not  broad  enough  to  cover  collateral 
facts,  the  answer  to  which  does  not  betray  any  confidential 
communication  between  attorney  and  client." 

An  attorney  or  counsel  may  be  called  on  to  testify  to  a 
collateral  fact  within  his  knowledge  or  to  a  fact  which  he 
might  know  without  being  entrusted  with  it  by  his  client. 
(Johnson  agt.  Daverne,  19  Johnson,  134;  4th  Term,  431.) 

Communications  made  to  an  attorney  at  law  with  a  view 
to  obtain  his  assistance  in  the  commission  of  a  felony  are 
not  privileged ;  3  Barb.,  598.  In  the  case  of  the  Rochester 
City  Bank  agt.  Suydam,  (5  How.,  p.  254.)  To  be  brought 
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within  its  protection  if  they  do  not  appertain  to  any  suit  or 
legal  proceeding  commenced  or  comtemplated,  should  be 
made  under  cover  of  an  employment  strictly  professional, 
and  should  be  such  as  the  business  to  be  done  requires  to  be 
made.  They  should  also  be  of  a  confidential  nature,  and  so 
considered  at  the  time,  and  should  be  shown  to  have  been 
made  with  direct  reference  to  the  professional  business  upon 
which  they  may  be  supposed  to  bear.  (17  How.  State  Trials, 
1,139;  1  Greenleaf  Ev.,  244;  1  Philips  Ev.,  145  j  1  StarJcey.) 
In  section  26  of  the  Bankrupt  Act,  1867,  it  is  provided 
that  the  court  may  at  all  times  require  the  bankrupt,  upon 
reasonable  notice,  to  attend  and  submit  to  an  examination 
on  oath,  upon  all  matters  relating  to  the  disposal  or  condi- 
tion of  his  property;  the  bankrupt  is,  therefore,  liable  to 
be  called  (nnd  in  this  case  has  been  called,)  and  examined 
upon  these  very  transactions.  He  cannot  extend  an  immu- 
nity to  his  attorney  which  he  does  not  possess  himself. 
The  privilege  is  for  the  benefit  of  the  client,  not  the  attor- 
ney. The  authorities  upon  this  point  which  I  have  cited, 
sho\v  thnt  originally  no  communications  were  protected  as 
confidential  professional  communications,  except  that  which 
related  to  the  management  of  some  suit  or  judicial  proceed- 
ing actually  pending  or  about  to  be  commenced  in  some 
court.  Few  cases  have  gone  beyond  that.  Even  the  case  of 
Wilson  agt.Troup,  (7  Johnson,  C.R.,25',  and  2  Cowen  7?., 195; 
S.  C.)  Knight,  an  attorney,  was  retained  to  conduct  the 
foreclosure  of  a  mortgage,  by  advertisement  under  the  act 
concerning  the  foreclosure  of  mortgages  by  advertisement. 
It  was  claimed  that  Troup  employed  Haight  because  Haight 
was  a  lawyer,  and  the  court  of  errors  evidently  considered 
the  relation  of  the  party  in  the  statutory  foreclosure  case, 
namely:  Troup  and  Haight  as  that  of  attorney  and  client, 
and  therefore  the  evidence  of  Haight  was  not  admissible  as 
against  Troup,  his  client.  This  decision  is  unquestionably 
correct  and  founded  upon  the  principle,  that  a  statutory 
foreclosure  of  a  mortgage  by  advertisement  is  in  the  nature 
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of  a  judicial  proceeding.  And  in  Jackson  agt.  Dominiclt, 
(14  Johnson  It.,  443),  the  court  says:  "That  a  foreclosure 
under  the  statute  is  substantially  equivalent  to  a  foreclosure 
in  equity,  same  in  effect.  (5  Hoiv.  Pr.  R.,  261.) 

In  this  case  there  was  no  action  pending.  The  witness 
drew  a  deed  conveying  certain  real  estate  from  James  Milli- 
gan to  himself.  He  then  conveyed  the  said  real  estate  to 
Mrs.  Milligan,  the  wife  of  said  James  Milligan.  There  was 
no  action  then  pending  in  regard  to  said  real  estate,  and  the 
question  before  the  court  in  relation  to  the  real  estate  now  is, 
whether  the  legal  title  of  the  real  estate  so  conveyed  vests 
in  Mrs.  Milligan  as  against  the  assignee  in  bankruptcy.  Now, 
the  witness  is  simply  called  upon  to  state  the  fact  of  the 
receiving  and  the  conveying  of  the  real  estate,  the  consid- 
eration, if  any,  he  gave  or  received  therefor  and  what  was 
said  and  done  on  the  occasion.  His  testimony,  if  given, 
cannot  do  injustice  to  any  one.  The  same  facts  have  been 
proven  by  James  Milligan  in  these  proceedings.  The  deeds 
can  be  given  in  evidence,  and  although  Mrs.  Milligan  cannot 
be  compelled  to  testify  to  these  facts  in  bankruptcy,  still 
she  can  be  made  to  do  so  by  a  bill  in  equity  on  the  part  of 
the  assignee  against  herself,  her  husband  and  the  witness  to 
set  aside  said  conveyance  as  fraudulent  &c.,  &c.,  as  against 
the  assignee  in  bankruptcy,  (30  Barb..  506.)  The  court  of 
appeals,  in  30  N.  Y.,p.  330,  SELDEN,  Judge,  holds,  that  the 
rule  which  protects  professional  communications  of  clients 
to  their  attorneys  or  counsel  from  disclosure,  should  only  ex- 
tend to  such  communications  as  have  relation  to  some  suit 
or  other  judicial  proceeding  either  existing  or  contemplated. 

The  testimony  in  this  case  is  claimed  only  for  the  bank- 
rupt which  brings  it  within  the  cases  of  Griffith  agt.  Davis, 
(5  Barn,  and  Aid.  502) ;  SJiore  agt.  Bedford,  (5  Man.  and 
Gran.  271);  Weeks  agt.  Argent,  (16  Mces.  and  Wcls.  817.) 
In  302V.F.,  INGRAHAM,  J,  says:  "If  he  was  only  the  counsel 
of  Barney,  then  the  decisions  settle  that  the  disclosures  be- 
ing made  in  the  presence  of  a  third  party,  they  are  not 
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privileged."  I  think  that  for  the  purposes  of  this  case  Mrs. 
Milligan,  the  wife  of  the  petitioner,  who  received  the  con- 
veyance from  the  witness  as  property  to  her  sole  and  sepa- 
rate use,  must  be  considered  as  a  third  person.  I  have 
given  the  authorities  as  they  were  previous  to  the  Legisla- 
tive enactments  in  the  state,  in  relation  to  the  examination 
of  parties  as  witnesses,  which  enactments  are  as  follows: 
Any  party  in  any  civil  suit  or  proceeding,  either  in  law  or 
equity,  had  before  any  court  or  officers,  may  require  any 
adverse  party,  whether  complainant,  plaintiff',  petitioner  or 
defendant,or  any  one  of  said  adverse  party,  any  and  every  per- 
son who  is  benificially  interested  in  said  suitor  proceedings, 
though  not  nominally  as  parties,  to  give  testimony  under  oath 
in  such  suit  or  proceeding;  and  such  adverse  party  may  be 
examined  orally.or  under  a  commission, in  the  same  manner  as 
persons  not  parties  to  such  suit  or  proceeding,  and  who  are 
competent  witnesses  therein ;  and  such  party  may  be  sub- 
poened  and  his  attendance  as  a  witness  compelled,  or  he 
may  be  examined  by  a  commission,  or  conditionally,  or  his 
testimony  perpetuated  in  the  same  manner  as  any  competent 
witness. 

"  The  court  or  officer  before  whom  such  suit  or  proceed- 
ing may  be  had  shall  have  power  to  dismiss  the  bill,  petition 
or  proceeding  of  any  party,  or  any  part  thereof,  with  costs, 
or  non-suit  any  party,  or  strike  out  or  disregard  any  defense, 
or  any  part  thereof,  of  any  party  who  shall  refuse  to  testify. 

"  Any  party  in  any  suit  or  proceeding  as  aforesaid  shall 
be  required,  to  entitle  him  to  examine  the  adverse  party  as 
a  witness  in  any  suit  or  proceeding,  to  give  testimony 
therein,  in  the  same  manner  as  the  attendance  of  witnesses 
in  ordinary  cases." 

The  act  of  congress,  July  16th,  1802,  provides: 

"  That  the  laws  of  the  state  in  which  the  court  shall  be 
held  shall  be  the  rules  *  *  *  as  to  the  competency  of 
witnesses  in  the  court  of  the  United  States." 

In  this  case  the  rights  and  privileges  of  the  attorney, 


gg        NEW  TORE  PRACTICE  REPORTS. 

Matter  of  Bellis  &  Milligan. 

and  his  duty  to  his  clients  are  entirely  separate,  and  dis- 
tinguished from  his  rights  and  duties  as  purchaser  and 
vendor.  The  transaction  in  relation  to  the  purchase  and 
sale  of  the  real  estate  was  not  a  part  and  parcel  of,  or  in 
and  about  any  law  suit  in  which  he  was  counsel,  for  either 
the  petitioner  or  his  wife.  It  therefore  stands  as  a  transac- 
tion of  purchase  and  sale  of  real  estate,  the  witness  pur- 
chasing the  real  estate  of  Mr.  Milligan,  and  selling  the  same 
to  Mrs.  Milligan,  his  wife,  two  days  thereafter. 

It  is  claimed  by  the  assignee  in  bankruptcy  that  this  was 
a  mere  fraud  and  cover,  and  intended  to  evade  th&  act  of 
the  legislature  of  1849, page  528  cliapt.,  375,  vis-. 

u  Any  married  female  may  take  by  inheritance  or  by  gift, 
grant,  devise  or  bequest,  from  any  person  other  than  her 
husband,  and  hold  to  her  sole  and  separate  use  and  convey 
and  devise  real  and  personal  property,  and  any  interest  or 
estate  therein,  and  the  rents,  issues  and  profits  thereof  in 
the  same  manner  and  with  like  effect  as  if  she  were  un- 
married, and  the  same  shall  not  be  subject  to  the  disposal 
of  her  husband  or  be  liable  for  his  debts." 

The  assignee  also  claims  that  the  conveyance  from  the 
witness  to  Mrs.  Milligan  is  void ;  that  it  was  a  mere  formal 
transfer  of  the  real  estate  from  the  husband  to  the  wife, 
using  the  name  of  the  witness  as  a  mere  go  between,  so  that 
the  conveyance  might  technically  conform  to  the  letter  of 
the  statute,  and  at  the  same  time  defeat  the  spirit  and  in- 
tent of  the  law ;  that  the  wife  acquired  no  legal  or  vested 
rights  therein  by  said  conveyance  other  than  her  contingent 
right  of  dower  to  which  she  was  previously  entitled.  The 
courts  ever  have  and  now  do  hold,  that  the  character  of 
their  attorneys  should  be  above  reproach  and  beyond  sus- 
picion; that  they  should  never  be  a  party  to  the  perpetra- 
tion of  any  fraud  or  any  act  of  doubtful  integrity,  or  in 
the  remotest  manner  violating  any  of  our  country's  laws. 
The  reasons  for  this  are  obvious.  They,  in  most  instances, 
draft,  if  they  do  not  make,  the  laws,  and  most  certainly, 
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"the  law  makers  should  not  be  law  breakers."  In  all  ^ell- 
regulated  communities  the  lawyers  are  looked  up  to  and 
respected.  It  is  just  and  right  they  should  be.  They  are 
the  best  educated  men,  better  versed  in  the  whole  policy  of 
our  country,  are  more  intelligent  and  have  broader  and  more 
enlarged  views  of  all  the  relations  of  life,  than  any  other 
class  of  men;  therefore  it  is  that  the  community  requires 
of  them,  in  all  their  relations  in  life,  to  be  entirely  free  from 
any  wrong,  or  any  act  of  doubtful  propriety.  All  must  see 
the  impropriety  of  lawyers  being  connected  with  any  con- 
veyance of  real  estate,  the  purpose  or  effect  of  which  would 
be  to  evade  the  provisions  of  any  law. 

I  find  that  previous  to  the  act  of  1847,  and  the  acts 
amendatory  thereto,  an  attorney  occupied  the  same  rela- 
tive position  as  his  client  in  relation  to  giving  testimony, 
and  was  privileged  as  to  all  matters  which  his  client  could 
not  be  compelled  to  disclose. 

But  now  whenever  and  wherever  the  client  can  be  com- 
pelled as  a  witness  to  testify  to  any  fact,  then  the  attorney 
must  also  testify.  The  statutes  of  this  state  having  abro- 
gated the  former  common  law  rule  to  that  effect. 

Th.it  the  witness  in  this  case  is  not  privileged,  as  the 
mere  act  of  receiving  and  conveying  the  title  to  real  estate, 
about  which  there  has  not  been  any  action  pending,  does 
not  bring  him  within  the  former  common  law  rule  as  to 
privileged  communications  to  attorneys  and  counsel,  and 
since  the  enactment  of  1847,  no  such  privilege  exists  which 
can  be  claimed  for  the  witness  in  this  case. 

That  the  questions  are  pertinent  to  the  issue,  and  proper, 
and  the  witness  must  answer. 

BLATCHFORD,  J. — On  the  facts  stated  by  the  register  the 
five  questions  set  forth  were  proper,  and  must  be  answered 
by  the  witness,  and  are  not  within  the  privilege  of  confi- 
dential communications  between  attorney  and  client. 
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UNITED  STATES  DISTRICT  COURT. 
In  re  GAEKET  S.  BELLIS  &  JAMES  MILLIGAN. 

The  nsnal  order  and  subpoena  were  issued  for  the  wife  of  bankrupt  to  attend  before 
the  register  and  be  sworn  and  'testify  as  a  witness.  She  failed  to  appear,  and 
counsel  put  in  affidavit  explanatory  of  her  non-attendance,  but  questioned  the 
authority  of  the  court  to  compel  her  to  testify  in  this  cause. 

Held:  The  proper  proceeding  is  to  issue  au  order  to  show  cause  why  an  attachment 
should  not  issue  against  her. 

Southern  District  of  New  York,  October,  1SG9. 

Before  JOHN  FITCH,  Register. 

THE  attorney  for  the  assignee  in  this  cause  applied  before 
me  for  the  usual  order  and  subposna  for  Mrs.  Elizabeth  R. 
Milligan,  wife  of  James  Milligan,  one  of  the  petitioners. 
The  affidavit  sets  forth  the  facts  and  is  sufficient  both  in  form 
and  substance,  is  duly  verified,  and  upon  it  the  assignee  is 
by  law  entitled  to  the  order  and  subpoena  asked  for.  (In  re 
Julius  L.  Adams,  2  Bank.  Reg,  pp.  33  and  92 ;  5.  c.  36 
How.  Pr.  R.,  p.  51.)  Sec.  26  of  the  bankrupt  law  provides: 
"For  good  cause  shown,  the  wife  of  any  bankrupt  may  be 
required  to  attend  before  the  court  to  the  end  that  she  may 
be  examined  as  a  witness,  and  if  such  wife  do  not  attend  at 
the  time  and  place  specified  in  the  order,  the  bankrupt  shall 
not  be  entitled  to  a  discharge,  unless  he  shall  prove  to  the 
satisfaction  of  the  court  that  he  was  unable  to  procure  the 
attendance  of  his  wife." 

During  the  trial  of  this  cause  and  before  the  issuing  of 
this  order  and  subpoena,  I  permitted  the  attorney  for  the 
bankrupts  to  file  an  affidavit,  under  §  26  of  the  bankrupt 
law,  setting  forth  the  reason  why  she  had  not  obeyed  pre- 
vious orders  of  the  court.  I  considered  that  to  be  the  cor- 
rect practice  in  order  to  raise  the  question  under  §  26  of  the 
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bankrupt  law  as  to  whether  the  disobedience  of  the  wife  to 
the  mandates  of  the  court  prohibited  the  bankrupt  Milligan 
from  receiving  a  discharge.  I  consider  it  a  well  settled  rule 
of  law,  that  the  wife  of  a  bankrupt  must  obey  the  orders  of 
the  court  the  same  as  any  other  witness,  especially  when  as 
in  this  case  it  is  shown  that  within  a  short  time  previous  to 
the  filing  of  a  petition  in  bankruptcy  by  the  husband  he 
conveyed  to  her  certain  real  estate  which  now  stands  in  her 
name  of  record,  and  the  application  asks  for  her  examination 
touching  said  real  estate.  She  must  attend  and  be  sworn  ; 
then  any  legal  excuse  or  objections  can  be  made  in  her 
behalf.  "The  courts  do  justice  and  also  require  implicit 
obedience  to  their  mandates."  Any  excuse  or  explanation 
can,  at  the  proper  time,  be  given,  Courts  are  very  lenient 
wherever  a  just  or  paoper  cause  is  shown  —  sickness  and 
debility  are  proper  excuses.  Such  excuses  should,  however, 
be  shown  by  the  certificates  of  physicians.  In  this  case, 
such  certificates,  if  the  facts  warrant  them,  can  readily  be 
procured.  None  as  yet  have  been  produced  before  me. 

The  return  of  the  United  States  marshal  shows  that  the 
witness  was  paid  certain  fees  for  her  attendance  as  a 
witness. 

The  proceedings  in  this  cause  before  me  show  that  the 
application  for  the  examination  of  the  witness  was  not  made 
for  delay,  as  the  testimony  of  the  witness,  if  given,  must, 
from  the  very  nature  of  the  case,  be  of  great  materiality 
both  to  the  assignee  and  the  bankrupt  Milligan. 

The  courts  cannot  administer  the  laws  unless  they  can 
enforce  obedience  to  their  process  and  orders.  It  is  not  the 
province  of  the  witness  to  question  the  rights,  powers,  or 
duties  of  the  courts.  It  is  their  duty  to  obey.  The  courts 
will  protect  them  in  all  their  legal  rights.  In  this  case,  the 
question  whether  the  wife  can  be  a  witness  for  or  against 
her  husband  does  not  arise,  as  her  husband  has  been  adjudi- 
cated a  bankrupt,  his  effects,  if  any,  pass  into  the  hands  of 
the  assignee,  and  the  contest  for  the  title  to  the  real  estate 
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is  between  the  witness  and  the  assignee.  Mr.  Fuller,  one 
of  the  counsel  for  the  bankrupt,  on  presenting  the  affidavit 
giving  the  excuse  for  the  non  attendance  of  the  witness, 
made  a  very  able  and  learned  argument  to  show  that  the 
court  had  no  power  to  compel  the  witness  to  testify  in  this 
cause,  and  on  that  ground,  undar  §26  of  the  bankrupt  law, 
opposed  the  granting  of  the  order  and  desired  that  the  same 
be  certified  to  your  honor. 

I  certify,  as  a  matter  of  law,  that  this  witness  must  attend 
and  be  sworn  and  obey  the  order  of  the  court  the  same  as 
any  other  witness.  That  upon  the  affidavit  showing  that 
the  witness  was  material,  the  assignee  and  creditors  were 
entitled  to  the  usual  order  and  subpoena  which  were  granted 
in  this  cause. 

That  under  and  by  virtue  of  said  order  the  witness  was 
compelled  to  attend.  That  the  excuses  shown  by  the  affi- 
davit referred  to  unaccompanied  by  certificates  of  physicians 
were  insufficient.  That  such  excuses,  and  all  others  which 
may  be  shown  in  extenuation  for  disobedience  to  the  order 
of  the  court,  should  be  shown  before  your  honor,  upon  the 
motion  on  the  part  of  the  assignee  for  an  order  to  show 
cause  why  an  attachment  should  not  be  issued  against  the 
witness,  &c.,  &c. 

BLATCIIFORD,  J. — Under  the  circumstances  of  this  case  I 
think  an  order  to  show  cause  why  a  warrant  should  not 
issue,  is  the  proper  proceeding. 
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COURT  OF  APPEALS. 

JOHN  A.  CANTEB,  plaintiff  in  error,  agt.  THE  PEOPLE,  &c., 
defendants  in  error. 

Where  a  defendant  on  the  trial  of  an  indictment  against  him,  for  a  criminal  charge, 
is  acquitted  on  the  ground  of  a  variance  between  the  indictment  and  the  prrof, 
such  acquittal  forms  no  bar  to  the  trial  on  a  second  indictment  ugainst  him  for  the 
same  offense. 

March  Term,  1867. 

THE  plaintiff*  in  error  was  indicted  in  the  New  York 
general  Sessions  in  June,  3  8G5,  for  that  wilfully  and  feloni- 
ously on  the  1st  of  February  in  that  year,  he  had  in  his 
possession  a  certain  forged  and  counterfeit  note  commonly 
called  a  bank  note,  issued  by  the  Mechanic's  Bank  of  New 
Haven,  in  the  state  of  Connecticut,  of  the  denomination  of 
ten  dollars,  with  intent  then  and  there  feloniously  to  utter 
and  pass  the  same.  Upon  the  arraignment  of  the  prisoner,  he 
interposed  an  auterfois  acquit,  which  set  forth  an  indictment 
found  against  him  in  the  same  words  as  the  present  indict- 
ment, for  having  in  his  possession  a  like  false  and  counter- 
feit bank-note,  of  the  denomination  often  dollars,  issued  by 
the  Northfield  Bank  of  the  state  of  Vermont,  with  like 
intent  to  pass  the  same;  that  upon  said  last-mentioned 
indictment  the  prisoner  was  arraigned  and  pleaded  not  guilty, 
and  was  put  upon  his  trial,  and  that  the  jury  then  and  there 
impanelled  rendered  their  verdict  that  the  said  prisoner  was 
not  guilty,  on  the  ground  of  a  variance  between  the  indict- 
ment and  the  proof.  The  plea  then  averred  that  the  offense 
of  forgery  in  the  present  indictment,  and  the  said  offense  in 
the  former  indictment,  are  not  diverse  or  different  offenses, 
and  the  plea  then  proceeds  to  show  wherein  the  offense 
charged  in  the  former' indictment  was  the  same  oiieuse  as 
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that  set  forth  in  the  present  indictment,  wherefore,  as  the 
prisoner  had  already  been  heretofore  acquitted  of  the  offense 
of  forgery  aforesaid,  he  prayed  judgment  that  he  be  dis- 
missed and  discharged  from  the  present  indictment.  The 
district  attorney  then  and  there  demurred  to  said  plea,  and 
the  prisoner  joined  in  the  demurrer;  and  after  hearing  coun- 
sel thereon,  the  said  plea  was  overruled  by  the  court,  and 
judgment  was  given  thereon  for  the  people,  and  thereupon 
the  prisoner  was  arraigned  upon  s;nd  indictment,  and 
pleaded  not  guilty,  and  demanded  a  trial. 

He  was  subsequently  convicted  of  forgery  in  the  second 
degree,  and  sentenced  to  be  imprisoned  in  the  state  prison 
at  liar  J  labor  for  the  term  of  ten  years. 

The  judgment  of  the  general  sessions  was  affirmed  in  the 
supreme  court,  and  the  prisoner  now  brings  his  writ  of 
error  to  this  court. 

S.  H.  STUART  for  plaintifi  in  error. 

A.  OAKEY  HALL  for  defendants  in  error. 

DAVIES  C.  J. — Assuming,  as  we  may  for  the  purpose  of 
deciding  this  case,  that  the  offense  set  forth  in  the  first  in- 
dictment, and  upon  which  the  prisoner  was  tried  and  ac- 
quitted, was  the  same  offense  as  that  charged  in  the  second 
indictment,  and  upon  which  he  has  been  tried  and  convicted, 
it  by  no  means  follows,  as  contended  for  by  the  counsel 
for  the  prisoner,  that  such  verdict  of  acquittal  forms  a  bar 
to  the  trial  upon  this  indictment. 

It  is  claimed  by  the  plaintiff  in  error  that  his  arraign- 
ment and  trial  upon  this  second  indictment  is  an  infraction 
of  the  5th  article  of  the  amendment  to  the  constitution  of 
the  United  States,  which  declares  that  "  no  person  shall  be 
subject  for  the  same  offense  to  be  twice  put  in  jeopardy  of 
life  or  limb."  This  provision  is  a  fundamental  maxim  in 
criminal  jurisprudence.  It  is  derived  from  the  ancient  and 
well-established  principles  of  the  common  law;  was  ratified  by 
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magna  charta,  and  is  now  firmly  established  by  our  national 
constitution.  When  this  principle  is  invoked  as  a  bar  to 
further  proceedings  in  a  criminal  prosecution,  the  inquiry 
always  arises,  has  the  party  in  fact  been  already  put  in 
jeopardy  for  the  same  offense  ?  To  sustain  the  plea  of  a 
former  acquittal,  it  must  appear  that  the  party  was  "put 
in  jeopardy"  by  the  former  trial ;  thus,  if  the  indictment 
upon  which  he  had  already  been  tried  was  so  defective 
that  no  judgment  could  have  been  given  upon  it,  it  would 
not  at  common  law  constitute  a  bar  (People  agt  Barrett,  1 
Johns.  E.  66  j  1  Russell  on  Cr.  836  ;  Burns  agt.  The  People, 
1  ParJccr  Cr.  Peps.  182.) 

Our  Revised  Statutes,  however,  provide  that,  "  when  a 
defendant  shall  have  been  acquitted  of  a  criminal  charge, 
upon  trial,  on  the  ground  of  a  variance  between  the  indict- 
ment and  the  proof,  or  upon  any  exception  to  the  form  or 
substance  of  the  indictment,  he  may  be  tried  and  convicted 
upon  a  subsequent  indictment  for  the  same  offense."  (2d 
ed.,  Eev.  S.,  Vol.  1.,  p.  586,  §  24.)  "  But  where  a  defend- 
ant shall  have  been  acquitted  upon  trial,  on  the  merits  and 
facts,  and  not  upon  any  ground  stated  in  the  last  section, 
he  may  plead  such  acquittal  in  bar  of  any  subsequent  ac- 
cusation for  the  same  offense,  notwithstanding  any  defect  in 
form  or  in  substance  in  the  indictment  upon  which  such 
acquittal  was  had."  (Id.  <§>  2-5.)  But  such  former  acquittal 
will  not  be  a  bar,  if  the  court  had  no  jurisdiction  to  try 
the  offense  (1  Puss,  on  Cr.  1S3G.)  or  if  the  jury  had  been 
discharged  without  rendering  a  verdict  (People  agt.  Bowdcn} 
9  Mass.  P.  494  /  U.  S.  Perez,  9  Wlieat.  E.  579,)  or  if  there 
has  been  a  failure  of  the  trial  for  any  other  cause  '(12  PicJc. 
H.  490.)  But  the  plea  in  the  present  case  presents  the 
ground  of  accquittal  on  the  former  trial  in  the  very  words 
of  section  24  above  quoted,  viz:  on  the  ground  of  a  va- 
riance between  the  indictment  and  the  proof.  We  are, 
therefore,  admonished  by  this  clear  and  explicit  declaration 
of  the  statute,  that  an  acquittal  upon  such  ground  forms  no 
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bar  to  a  trial  and  conviction  upon  -a  subsequent  indictment 
for  the  same  offense.  The  plain  provision  of  the  statute  dis- 
poses of  the  plea  in  bar  interposed  by  the  prisoner,  and 
shows  it  was  properly  overruled. 

It  is  claimed  by  the  prisoner  that  both  indictments  were 
in  fact  for  the  same  offense.  But  we  deem  it  unnecessary 
to  pass  upon  this  question. 

The  judgment  should  be  affirmed. 

Concurring  on  the  main  question  :  WRIGHT,  PORTER, 
HUNT,  SCRUGHAM,  and  GROVER. 

The  question  of  having  several  forged  bills  in  possession, 
&c.,  not  passed  upon. 

Affirmed. 


N.  Y.  SUPERIOR  COURT. 

V     v^ 

GENTIL  agt.  ARNAND  et  al. 

Relief  by  an  injunction  against  trespass,  is  three  fold  ;  1st.  Admission  or  adjudica- 
tion of  plaintiff's  right.  2d.  Admission  or  adjudication  of  defendant's  wrong;  and 
3d.  Inadequacy  of  a  remedy  at  law.  If  the  trespass  amount  to  an  actual  ouster, 
it  is  remediable  by  ejectment;  if  it  fall  short  of  ouster,  then  by  trespass,  and  in 
neither  case  will  an  injunction  lie,  in  the  absence  of  any  special  equity  in  the  case. 
A  complaint  in  the  case  for  an  injunction,  may  be  dismissed,  on  motion,  without  an 
answer  for  want  of  equity,  on  its  face. 

Where  it  appears  on  the  face  of  the  complaint,  that  the  plaintiff  is  not  entitled  to 
relief  by  injunction,  as  a  part  of  the  final  judgment  in  the  case,  there  is  no  autho- 
rity to  issue  or  uphold  a.  preliminary  injunction. 

Special  Term,  November,  1869. 

MOTION  by  defendants  to  dissolve  injunction. 

McCuNN,  J.  To  authorize  an  injunction  under  section  219 
of  the  Code,  the  complaint  must  show  the  plaintiff  entitled 
to  an  injunction  as  ultimate  relief;  and,  that  a  present  pre- 
liminary injunction  is  necessary  to  avert  intermediate  injury. 
(Hart  agt.  Harvey.  32  Barb.)  Now  the  complaint  herein, 
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exhibits  no  equity.  The  injury  alleged  is  a  mere  trespass, 
and  a  mere  trespass  is  insufficient  to  authorize  an  injunction. 
"  The  principle  of  injunctive  relief  against  a  tort  is,  that 
whenever  damage  is  caused  or  threatened  to  property,  ad- 
mitted or  legally  adjudged  to  be  the  plaintiff's,  by  an  act  of 
the  defendant  admitted  or  legally  adjudged  to  be  a  civil 
wrong,  and  such  damage  is  not  adequately  remediable  at 
law,  an  injunction  may  issue  against  the  commission  or  con- 
tinuance of  the  wrong."  Thus  three  conditions  are  essen- 
tial to  injunctive  relief  against  trespass:  First — admission 
or  adjudication  of  plaintiff's  right;  Second — admission  or  ad- 
judication of  the  defendant's  wrong;  and  Third — inadequacy 
of  a  remedy  at  law.  .  Neither  of  these  conditions  are  opera- 
tive in  the  present  case ;  for  both  the  right  of  the  plaintiff 
and  the  wrong  of  the  defendants  are  explicitly  denied,  and 
in  fact/ decisively  disproved  ;  moreover,  it  is  plain  the  com- 
plainant has  an  ample  remedy  in  an  action  of  damages  at 
law,  and  his  mere  denial  of  the  inadequacy  of  legal 
remedy  avails  nothing  when  he  shows  no  fact  indicative  of 
irreparable  injury,  and  the  court  sees  he  has  abundant  redress 
in  an  action  for  damages.  If  the  trespass  amount  to  an 
actual  ouster,  it  is  remediable  by  ejectment;  if  it  falls  short 
of  ouster,  then  by  trespass;  and  in  neither  of  these 
cases  will  an  injunction  lie  (Thomas  agt.  Oakley,  18  Vesey, 
1S4).  There  must  be  some  special  equity  in  the  case  so  as 
to  bring  the  injunction  under  the  head  of  quieting  posses- 
sion, or  preventing  irreparable  injury,  or  inadequacy  of 
compensation  in  damages  (Livingston  agt.  Livingston,  6 
Johns.,  Ch.  E.,  497).  That  an  injunction  will  not  issue 
when  the  injury  is  remediable  by  damages  see  Marshall 
agt.  Peters,  (12  How.,  2  IS)  ;  and  it  well  establishes  that  it 
will  not  issue  to  restrain  an  apprehended  trespass  (Mayor  of 
Nciv  York  agt.  Conover,  5  All).).  The  allegation  in  the 
complaint  of  the  destruction  and  removal  of  the  plaintiff's 
personal  property  raises  no  equity  for  an  injunction  ;  since 
these  are  injuries  for  which  an  obvious  and  adequate  remedy  - 
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may  be  had  at  law  by  an  action  of  trover,  replevin,  or  tres- 
pass. A  bill  of  injunction  may  be  dismissed  on  motion 
without  an  answer,  for  want  of  equity,  on  its  face  (Crandall 
agt.  Woods,  4  Cdli.,  449.) 

It  being  obvious  therefore,  on  the  face  of  the  complaint 
that  the  plaintiff  is  not  entitled  to  injunctive  relief,  as  a 
part  of  the  final  judgment  in  the  case,  there  is  no  authority 
to  issue  or  uphold  an  interim  injunction.  On  this  point  the 
language  of  sub.  1,  sec,  219  of  Code,  is  explicit  and  per- 
emptory. "  Where  it  shall  appear  by  the  complaint  that  the 
plaintiff  is  entitled  to  the  relief  demanded,  and  such  relief 
consists  in  a  final  injunction,"  &c.  The  plaintiff's  own 
statement  of  her  case  postively  discredits  her  claim  to  in- 
junctive relief. 

In  a  certain  sense  an  interlocutory  injunction  is  in  the  dis- 
cretion of  the  court ;  yet  the  discretion  is  not  arbitrary  or 
capricious  but  is  regulated  by  well  established  and  familiar 
rules  of  practice.  A  preliminary  injunction  should  not  be 
granted  unless  the  injury  is  pressing  and  delay  dangerous. 
A  clear  right,  free  from  reasonable  doubt,  must  be  shown  to 
authorise  a  preliminary  interference  of  the  court. 

In  the  present  case,  the 'right  is  not  only  denied  but  posi- 
tively disproved,  and  it  is  an  almost  universal  practice  to 
dissolve  the  injunction,  where  the  answer  fully  denies  all 
circumstances  upon  which  the  equity  of  the  bill  is  founded. 
(Hoffman  agt.  Livingston  1  Johns.  Ch.,  R.  211.)  In  the  present 
case,  not  only  is  the  equity  of  the  bill  explicitly  denied, 
but,  in  fact,  all  the  right  and  all  the  equity  are  with  the  de- 
fendants. 

They  are  in  the  legal  possession  and  enjoyment  of  the 
building,  and  the  plaintiff  is  a  mere  trespasser,  without  a 
shadow  of  title.  Never  before  did  an  intruder  seek,  much 
less  obtain,,  the  equitable  interposition  of  the  court  to  up- 
hold him  in  his  wrongful  entry.  The  injunction  order  should 
be  dissolved. 
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SUPREME  COURT. 

WARREN    A.   HALL,    appellant    agt.    HARVEY   M.  HALL, 
respondent. 

The  court  cannot  require  a  plaintiff  to  give  a  name  to  the  action.  If  he  states  facts 
in  his  complaint,  which  would  be  proper  in  an  action  fora  specific  performance,  and 
a  portion  of  those  facts  would  be  proper  in  an  action  for  partition,  the  court  cannot 
require  him  to  elect  which  action  he  will  prosecute. 

The  plaintiff  may  demand  any  kind  of  relief,  to  which  he  supposes  himself  entitled  ; 
and  he  is  not  confined  to  one  kind  of  relief.  The  defendant  has  nothing  to  do 
with  the/orTO  of  the  relief  demanded. 

Where  the  facts  stated  may  constitute  one  of  two  actions,  which  of  the  two  is  the 
proper  one,  is  to  be  determined  on  the  trial. 

Erie  General  Term,  May,  1869. 

MARVIN,  P.  J.,  LAMONT  and  BARKER,  J.  J. 

APPEAL  from  order  of  special  term,  granting  the  motion 
of  the  defendant,  that  plaintiff  elect  the  action  to  be  prose- 
cuted. It  appears  from  the  complaint,  that  the  plaintiff  is 
seized  in  fee  of  two  tenths  of  certain  parcels  of  land  des- 
cribed in  the  complaint,  and  that  the  defendant  is  so  seized 
of  eight  tenths.  It  is  alleged  in  the  complaint,  that  the 
plaintiff  made  a  verbal  contract  with  the  defendant,  to  pur- 
chase his  eight  tenths  of  the  premises,and  that  the  defendant 
agreed  to  sell  to  the  plaintiff,  that  the  plaintiff  entered  into 
possession  of  the  premises  and  is  still  in  possession,  that  he 
has  had  a  part  of  the  consideration  and  is  ready  and  willing 
to  pay  the  rest  as  agreed.  That  he  has  made  some  improve- 
ments, &c.,  &c.  In  short,  the  complaint  is  voluminous, 
stating  many  facts  and  circumstances  intended  to  make  a 
case  entitling  the  plaintiff  to  a  judgment  for  the  specific 
performance  of  the  parol  agreement.  The  plaintiff  prays 
judgment  for  a  specific  performance  of  the  contract,  or  that 
the  premises  be  divided  between  the  parties  in  the  propor- 
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tion  of  their  respective  interest  therein.     An  injunction  is 
prayed  for. 

WILLIAM  C.  JOHNSON,  for  plaintiff. 
S.  S.  ROGERS,  for  defendant. 

By  the  Court. — MARVIN  J.  The  counsel  for  the  defend- 
ant supposes  that  two  inconsistent  causes  of  action  are 
blended  in  one  count  in  the  complaint. 

The  counsel  for  the  plaintiff  insists  that  the  action  is  for 
specific  performance  of  the  parol  contract.  The  intention 
as  shown  by  the  complaint,  is  undoubtedly  to  litigate  the 
question  of  the  right  of  the  plaintiff,  to  a  judgment  for  a 
specific  performance  of  the  parol  contract  set  forth  in  the 
complaint. 

The  facts  neccessary  to  show  a  right  for  partition,  (viz. 
that  the  plaintiff  and  defendant,  are  seized  in  fee  of  the  prem- 
ises in  the  proportions  of  two  and  eight,)  are  stated  and  many 
facts  not  neccesary  in  an  action  for  partition. 

Now  I  do  not  understand  that  the  court  can  require  the 
the  plaintiff  to  give  a  name  to  the  action.  He  states  facts 
proper  in  an  action  for  a  speciffc  performance,  and  a  portion 
of  those  facts  would  be  proper  in  an  action  for  partition.  A 
trial  is  the  judicial  examination  of  the  issues  between  the 
parties  whether  of  law  or  fact,  (Code  §252.)  These  issues  are 
made  by  the  pleadings,  allegations  of  facts,  and  denials  or 
admission  of  the  facts  by  a  demurrer. 

The  plaintiff  in  his  complaint  is  to  demand  the  relief  to 
which  he  supposes  he  is  entitled,  but  this  demand  consti- 
tutes no  part  of  the  issues  to  be  tried.  If  there  is  no  an- 
swer to  the  complaint,  the  relief  granted  cannot  exceed  the 
demand,  but  in  other  cases  the  court  may  grant  the  plain- 
tiff any  relief  consistent  with  the  case  made  by  the  com- 
plaint and  embraced  within  the  issue,  (  Code  §  27G.)  In  my 
opinion  the  motion  in  this  case  should  not  have  been  granted 
at  the  special  term.  I  see  no  objection  to  the  plaintiff's  de- 
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manding  any  kind  of  relief  to  which  he  supposed  himself  en- 
titled, and  he  is  not  confined  to  one  kind  of  relief.  I 
do  not  see  that  the  defendant  has  anything  to  do  with  the 
form  of  the  relief  demanded.  He  cannot  demur  to  the 
relief.  If  he  fails  to  answer,  his  rights  are  protected  by 
the  provision  that  the  relief  granted  is  not  to  exceed  the  de- 
mand in  the  complaint  j  if  the  defendant  answers,  then  the 
form  of  the  demand  is  quite  unimportant,  as  the  court  may 
then  grant  any  relief  consistent  with  the  case  made  by  the 
complaint,  and  embraced  within  the  issue. 

This  is  not  the  case  of  two  actions  improperly  joined  in 
the  complaint,  but  a  case  where  the  facts  stated  may  con- 
stitute one  of  two  actions,  and  which  of  the  two  is  to  be 
determined  upon  the  trial.  Regarding  the  action  as  for  a  par- 
tition, then  there  is  much  surplusage  and  immaterial  mat- 
ter in  the  complaint,  and  the  remedy  for  this,  would  be  a 
motion  to  strike  out  under  the  160th  section  of  the  Code. 

Regarding  the  action  as  for  the  specific  performance  then 
there  is  perhaps  little  or  no  immaterial  matter  in  the  com- 
plaint. 

The  order  appealed  from  should  be  reversed  with  $10 
costs. 


r 
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WILLIAM  R.  CAKNES,  respondent  agt.  GEOTJGE  W.  PLATT, 

appellant. 

The  delivery  of  a  deed,  is  essential  to  its  effect ;  and  that  effect  is  determined  not  t>y 
the  nominal  date,  but  by  the  legal  delivery  of  the  conveyance.  And  acceptance 
by  the  grantee  is  indispensable  to  an  effective  delivery.  An  absolute  acceptance  by 
a  duly  authorized  agent  may  operate  as  a  good  delivery  to  the  grantee. 

Where  the  circumstances  are  undisputed,  delivery  or  no  delivery  is  a  question  for 
the  court. 

The  office  of  a  jury  is  to  find  facts  upon  conflicting  evidence.  If  there  is  no  dispute 
and  the  proof  is  clear,  then  it  is  the  duty  of  the  court  to  apply  the  law  and  pro- 
nounce judgment.  And  even  where  the  evidence  is  not  wholly  on  one  side,  yet 
if  a  verdict  would  be  set  aside  as  being  against  the  clear  weight  of  the  evidence, 
the  court  should  direct  the  verdict. 

It  is  an  elementary  rule,  which  forbids  a  man  to  insist,  at  different  times,  on  the 
truth  of  each  of  two  conflicting  allegations,  according  to  the  promptings  of  his 
private  interest. 

General  Term,  March,  1869. 

THE  action  was  to  recover  possession  of  certain  real  prop- 
erty in  this  city. 

Upon  a  former  trial,  the  jury  found  a  verdict  for  the 
defendant,  which  upon  appeal  was  set  aside  and  a  new  trial 
ordered. 

On  the  new  trial,  at  the  close  of  the  evidence,  the  defend- 
ant's counsel  made  the  following  requests : 

First — To  direct  a  verdict  for  the  defendant,  on  the 
ground  that  it  was  clear,  upon  the  uncontradicted  evidence 
in  the  case,  that  the  deed  to  Charles  W.  Houghton  to  Charles 
L.  Anthony,  covering  the  premises  in  question,  was  deliv- 
ered, and  the  title  thereby  passed  from  said  Bbughton  to 
said  Anthony,  before  the  recovery  of  the  judgment  in  favor 
of  the  Merchants'  Bank. 

Second — If  the  foregoing  request  should  be  denied,  then, 
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to  submit  to  the  -jury  the  question,  whether  Charles  W. 
Houghton  handed  the  deed  aforesaid  to  Wetmore  with  in 
tent  to  deliver  the  same  as  his  deed  for  the  use  of  Anthony- 

Third — Whether  Wetmore  had  authority  as  agent  for 
Anthony  to  accept  a  delivery  of  the  deed  at  the  time  it  was 
left  with  him. 

Fourth — Whether  the  assignment  of  the  judgment  was  left 
procured  from  the  Merchants'  Bank  for  the  benefit  and  on 
behalf  of  the  said  Charles  W.  Houghton,  or  in  collusion 
with  him  for  the  purpose  of  enforcing  the  same  as  a  lien 
upon  the  premises  in  question. 

The  justice  refused  each  of  such  requests,  and  refused  to 
submit  any  question  to  the  jury  ;  to  which  refusals,  and  to 
each  of  them,  the  defendants'  counsel  excepted. 

The  justice  thereupon  directed  the  jury  t6  find  a  verdict 
for  the  plaintiff,  for  an  estate  for  his  life  in  the  premises 
described  in  the  complaint,  with  a  right  to  the  present  pos- 
session, to  which  direction  the  defendant's  counsel  duly  ex- 
cepted. 

The  jury  thereupon  found  a  verdict  for  the  plaintiff,  in 
accordance  with  the  above  direction. 

The  defendant  appealed  from  the  judgment. 

DANIEL  T.  WALDEN,  for  plaintiff,  respondent. 
JAMES  C.  CARTER,  for  defendant,  appellant. 

By  the  Court,  McCuNK,  J.  The  appeal  presents  but  a  sin- 
gle issue  for  decision  in  this  court ;  and  that  is,  was  the 
conveyance  from  Houghton  to  Anthony  of  the  premises  in 
controversy,  delivered  before  the  10th  of  August,  18-54,  the 
date  of  record  of  the  judgment  of  the  Merchants'  Sank  of 
Boston  agt.  Charles  W.  Houghton  f  If  the  docketing  of 
the  judgment  be  prior  to  the  delivery  of  the  deed,  then  the 
title  of  the  respondent  is  indefeasible.  If  the  delivery  of 
the  deed  were  prior  to  the  record  of  the  judgment,  then  the 
appellant  is  entitled  to  a  new  trial. 
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The  delivery  is  essential  to  the  effect  of  a  deed ;  and  that 
effect  is  determined  not  by  the  nominal  date,  but  by  the 
legal  delivery  of  the  conveyance. 

And,  when  the  circumstances  are  undisputed,  delivery  or 
no  delivery  is  a  question  for  the  court. 

On  the  un controverted  facts  of  this  case,  I  infer,  as  mat- 
ter of  law,  there  was  no  delivery  of  the  deed  from  Hough- 
ton  to  Anthony  previous  to  the  docketing  of  the  judgment 
in  favor  of  the  bank. . 

Acceptance  by  the  grantee  is  indispensable  to  an  effective 
delivery.  An  absolute  acceptance  by  an  agent,  may  oper- 
ate a  good  delivery  to  the  grantee.  But,  in  the  first  place, 
it  is  apparent,  on  the  face  of  the  transaction,  that  Wetmore 
was  the  agent' of  Anthony  to  examine  the  title,  and  for  no 
other  purpose ;  and,  secondly,  that  he  did  not  in  fact  assume 
to  accept  the  conveyance.  He  held  it  until  the  return  of 
Anthony  to  the  city  ;  and  the  judgment  having  been  mean- 
while recovered  and  docketed  against  the  grantor,  Mr. 
Anthony,  the  grantee,  then  declined  to  accept  the  deed. 
Acceptance  of  a  beneficial  conveyance  may  be  presumed ; 
but  the  presumption  in  this  case  is  repelled  by  the  positive 
refusal  of  Anthony. 

By  reason  of  the  cloud  on  Houghton's  title,  arising  from 
the  judgment,  Anthony  refused  to  consummate  the  arrange- 
ment of  which  the  delivery  and  acceptance  of  the  deed 
were  essential  conditions ;  and  by  the  abandonment  of  the 
whole  arrangement  by  Anthony,  the  conveyance  necessarily 
became  a  nullity.  The  consideration  of  the  conveyance 
was  the  release  by  Anthony  of  an  attachment  on  Hough- 
ton's  property ;  but  on  discovery  of  the  cloud  upon  Hough- 
title,  Anthony  proceeded  to  enforce  his  attachment.  Here 
is  the  strongest  possible  evidence  of  rejection  of  the  deed 
by  Anthony,  and  neither  he  nor  his  privies  can  now  be 
heard  in  a  court  of  justice  to  assert  the  operative  effect  of 
the  repudiated  conveyance. 

It  is  an  elementary  rule,  which  forbids  a  man  to  blow  hot 
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and  cold  wilh  reference  to  the  same  transaction — to  insist 
at  different  times  on  the  truth  of  each  of  two  conflicting 
allegations,  according  to  the  promptings  of  his  private  inter- 
est (Broom's  Legal  Maxims,  Ith  ed.,  169.) 

The  judgment  of  the  court  below,  finds  support  as  well 
in  technical  law  as  in  substantial  justice. 

MONELL,  J. — The  new  trial  of  this  action  was  upon  sub- 
stantially the  same  evidence  as  was  given  upon  the  first 
trial.  The  only  difference  claimed  by  the  appellant's  coun- 
sel is  in  respect  to  the  consideration  of  the  deed  from  An- 
thony to  Edwin  and  Elijah  Houghton,  and  the  considera- 
tion of  the  mortgage  to  the  defendant. 

Upon  the  first  trial,  it  seems  to  me,  the  charge  to  the 
jury  must  be  deemed  to  have  assumed  that  there  was. suffi- 
cient proof  of  a  delivery  of  the  deed  to  the  defendant,  and 
the  jury  were  instructed  that  if  they  found  either  that  it 
was  agreed  upon  between  Anthony  and  Charles  Houghton 
to  take  the  property  in  question  and  release  the  Rhode 
Island  property,  or  that  the  purchase  of  the  judgment  in 
Boston  was  only  made  for  the  benefit  of  Houghton,  they 
should  find  for  the  defendant. 

Upon  the  appeal,  the  charge  was  held  to  be  erroneous, 
not  for  assumming  that  there  had  been  a  delivery  of  the 
deed  to  Anthony  prior  to  the  title  acquired  by  the  plaintiff 
(  which  the  learned  justice  who  delivered  the  opinion  of  the 
court  would  not  admit  had  been  assumed,),  but  for  assum- 
ing that  tiie  mere  making  of  the  agreement  between  •  An- 
thony and  Charles  Houghton  transferred  the  legal  title  to 
Anthony,  Nevertheless,  I  think  the  question  of  the  deliv- 
ery of  the  deed  to  Anthony  was  involved,  and  it  required, 
as  it  certainly  did  receive,  an  examination  of  all  the  evi- 
dence touching  such  alleged  delivery  ;  and,  as  the  court  then 
distinctly  decided  that  point,  it  is  res  judicata. 

The  questions  then  examined  were  whether  the  leaving 
the  deed  with  Wetmore  was  a  delivery  thereof  by  Hough- 
ton,  as  his  deed  to  Wetmore  for  the  use  of  Anthony,  with 
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intent  to  pass  the  title  to  Anihony ;  whether  such  deed  was 
then  accepted  by  Wetmore,  he  being  anthorized  by  Anthony 
to  accept  it  for  him  ;  and  whether  there  was  any  such  ac- 
ceptance by  Anthony  in  September  as  would  relate  back  to 
the  day  of  the  leaving  the  deed  with  Wetmore,  and  cut  off 
intervening  rights  ? 

Upon  these  several  questions  the  court  examined  all  the 
evidence,  and  decided  that  they  must  be  answered  in  the 
negative. 

There  was  nothing,  therefore,  on  the  second  trial  for  the 
jury  to  pass  upon,  so  far  as  related  to  the  delivery  of  the 
deed  to  the  defendant,  unless  as  is  now  claimed  by  the  ap- 
pellant's counsel,  the  question  of  delivery  was  so  entirely  a 
question  of  fact,  that  it  could  not  correctly  be  taken  from 
the  jury. 

The  office  of  a  jury  is  to  find  facts  upon  conflicting  evi- 
dence. If  there  is  no  dispute  and  the  proof  is  clear, 
then  it  is  the  duty  of  the  court  to  apply  the  law  and  pro- 
nounce judgment.  And  even  where  the  evidence  is  not 
wholly  on  one  side,  yet  if  a  verdict  would  be  set  aside  as 
being  against  the  clear  weight  of  the  evidence,  the  court 
should  direct  the  verdict. 

In  this  case,  there  was  not  any  dispute  or  conflict~ih  the 
evidence  establishing  the  facts  constituting"'  what  was 
claimed  to  be  a  delivery  of  the  .deed  to  Anthony ;  and  the 
court  had  the  right,  and  it  was  its  dnty,  to  say  which  of 
the  parties,^  upon"  such  undisputed  facts,  was  entitled  to  a 
verdjct'from  the  jury.  And  the  learned  justice  following, 
as  he  was  bound  to  do,  the  decision  ot  the  general  term, 
held  the  facts  insufficient  to  constitute  a  legal  delivery. 

I  do  not  find  anything  in  this  case  which  takes  it  out  of 
the  ordinary  rule  regulating  trials  by  jury ;  and  the  only  dis- 
tinction which  was  attempted  to  be  taken,  was  that  the 
alleged  delivery  and  acceptance  of  the  deed,  was  a  question 
of  "  intent,"  and  therefore  should  have  been  determined  by 
the  jury.  But  I  cannot  admit  there  is  any  such  distinction. 


NEW  YORK  PRACTICE  REPORTS.       1Q5 

Carries  agt.  Platt. 

If  the  facts  and  circumstances  are  such  as  to  repel  a  pre- 
sumption of  an  intention  to  deliver  and  accept,  and  the 
only  conclusion  which  could  legitimately  be  reached  is, 
that  there  could  not  have  been  an  intention  to  deliver 
or  accept,  then  it  cannot  be  said  there  was  any  conflict, 
or  that  the  jury  should  pass  upon  the  question. 

Under  the  statue  relating  to  fraudulent  conveyances, 
where  fraud  is  made  a  question  of  "fact,"  it  has  been  de- 
cided (  Griswold  agt.  Sheldon,  4  N.  T.  581 )  that  it  was  the 
duty  of  the  court  to  non-suit,  where  the  conveyance,  under 
which  the  plaintiff  claimed,  appeared  upon"  its  face  to  be 
fraudulent.  To  the  same  effect  is  Edgell  agt.  Hart,  (9  N.  Y. 
213,)  in  which  a  chattel  mortgage  was  attacked  on  the 
ground  of  fraud,  and  it  was  there  said,  if  the  facts  are  un- 
disputed ,the  court  should  direct  the  judgment;  and  a  non- 
suit was  sustained.  And  in  Butherson  agt.  Jones  (H.,  &  D., 
E.  Lolor  171),  it  is  said,  that  although  the  inference  is  one 
to  be  drawn  by  the  jury ;  yet  where  the  weight  of  the 
proof  is  so  decisive,  that  if  the  jury  had  found  against  it  a 
new  trial  would  be  granted,  it  need  not  be  left  to  them. 
That  case  involved  a  question  of  delivery  of  a  deed. 

None  of  the  cases  cited  by  the  appellants's  counsel  reach 
the  point  I  am  considering;  nor  am  I  aware  of  any  case  or 
principle  which  renders  a  question  of  intent  so  purely  and 
exclusively  a  question  for  the  jury,  that  the  court  cannot 
take  it  from  them. 

In  this  case,  thererore,  as  this  court  has  held  upon  the 
same  facts  that  there  had  not  been  a  delivery  of  the  deed 
to  Anthony  prior  to  the  recovery  of  the  judgment  against 
Houghton,  it  wonld  have  been  error  to  have  left  the  ques- 
tion of  delivery  to  the  jury. 

The  appellant's  counsel  requested  the  judge  below  to 
submit  to  the  jury  whether  the  assignment  of  the  judg- 
ment was  procured  from  the  Merchants'  Bank  for  the  bene- 
fit and  in  behalf  of  Houghton,  or  in  collusion  with  him,  for 
purpose  of  enforcing  it  as  a  lien  upon  the  premises. 
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There  was  no  attack  made  upon  the  judgment.  That 
must  have  been  conceded  to  have  been  valid  ;  and  I  do  not, 
therefore,  see  in  what  manner  the  allegation  of  obtaining 
the  assignment  of  a  good  judgment  for  a  small  or  inade- 
quate consideration,  can  be  stronger  now  than  it  was  then. 

I  have  not  found  any  evidence  showing  that  the  purchase 
of  the  judgment  was  made  for  Houghton,  or  that  he  had 
any  beneficial  interest  in  the  purchase.  Mrs.  Carnes  paid 
the  consideration,  whatever  it  was,  and  however  much  her 
husband  may  have  desired  to  befriend  or  assist  Houghton, 
there  was  nothing  shown  in  the  transaction  of  any  collu- 
sions or  fraud  between  them,  which  could  in  any  way  effect 
or  impair  the  rights  of  the  assignee.  If  the  bank  was  im- 
posed upon  or  overreached,  it  alone  can  complain.  It 
would  not,  most  certainly,  invalidate  a  title  obtained  under 
the  assigned  judgment;  nor  would  it  authorise  a  preference 
to  be  given  to  either  subsequent  grantees  or  creditors.  At 
any  rate,  the  evidence  fell  much  short  of  showing  that  the 
judgment  was  assigned  only  nominally  to  Mrs.  Carnes,  and 
really  to  Houghton,  so  as  to  authorise  a  finding  that  the 
latter  was  the  real  owner  of  the  judgment.  Anything 
short  of  *uch  evidence  would  not  support  the  allegations  in 
the  answer  to  which  the  proof  was  directed. 

I  have  noticed  all  the  requests  to  submit  questions  to  the 
jury,  and  no  claim  can  now  be  made  that  there  were  others 
which  ought  to  have  been  submitted. 

I  am  satisfied  there  was  no  error  committed  at  the  trial, 
and  that  we  should  affirm  the  judgment. 
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HERKIMER  COUNTY  COURT. 

JOHN  M.  HOUGHTON,  respondent  agt.  DELOS  M.  KENYON, 

appellant. 


It  was  the  intention  of  the  law,  allowing  appeals  from  justice's  conrts  to  the  county 
court,  "  when  the  amount  of  the  claiu:  or  claims  for  which  judgment  was 
demanded  by  either  party  in  his  pleadings  in  the  court  below  shall  exceed  fifty 
dollars,"  not  to  allow  either  party  a  new  trial  in  the  county  court,  unless  judgment 
for  a  sum  exceeding  fifty  dollars  is  demanded,  in  a  proper  case,  in  yood  faith. 

Where  an  action  is  brought  in  a  justice's  court,  claiming  less  than  $50  damages,  the 
defendant  has  a  right  to  draw  his  answer  in  such  a  manner  as  to  have  a  new  trial 
in  the  county  court,  iii  the  event  of  his  being  unsuccessful  in  the  court  below,  pro- 
vided, his  defenses  are  not  sham  or  false,  and  are  pleaded  in  good  faith,  and  ape 
proper  defenses  to  the  cause  of  action  sefrout  in  the  complaint. 

Where  the  plaintiff  succeeds  before  the  justice  on  the  trial  of  an  issue  of  general 
denial  in  recovering  judgment  for  the  amount  of  his  claim — being  lesa  than  §50: 
And  the  defendant  appeals  for  a  new  trial  in  the  county  court,  upon  other  defenses 
interposed,  claiming  a  judgment  of  over  $50,  and  such  defenses  are  clearly  sham 
and  false,  they  will  be  stricken  out  by  the  county  court,  on  motion,  and  the  appeal 
ordered  to  be  heard  by  argument,  upon  the  justice's  return. 


June  Term,  1869. 

HOUGHTON  brought  an  action  before  a  justice  of  the  peace, 
in  trover,  for  the  conversion  of  a  case  of  boots,  alleged  to 
have  been  delivered  to  the  defendant  through  a  mistake,  and 
which  the  defendant  converted  to  his  own  use,  and  demanded 
judgment  in  his  complaint  for  $33.  The  defendant  in  his 
answer,  set  up  three  defenses,  as  follows : 

First — A  general  denial.  Second — An  offset  of  an 
account  ngainst  the  plaintiff  claiming  a  balance  due  him  of 
$67,  for  which  he  demanded  judgment ;  and  Third — That  in 
consequence  of  the  negligence  and  carelessness  of  the  plain- 
tiff in  effecting  the  alleged  delivery  of  said  case  of  boots 
the  defendant  sustained  $100  damages,  and  demanded  judg- 
ment for  SI 67,  and  costs.  On  the  trial,  before  the  justice, 
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the  defendant  offered  no  evidence  under  the  second  and 
third  defenses  in  his  answer. 

The  plaintiff  had  a  verdict,  before  the  justice,  for  $33. 
The  defendant  appealed  to  this  court  and  demanded  a  new 
trial. 

The  plaintiff'  now  makes  a  motion  to  strike  out  the 
second  and  third  defenses  in  the  answer,  as  sham  and  false ; 
each  party  submitting  affidavits  in  support  of  their  respective 
allegations. 

J.  A.  STEELE,  for  the  motion. 

THOS.  RICHARDSON  &  J.  J.  DUDDLESTON,  opposed. 

AMOS  H.  PRESCOTT,  C.  J., — It  is  conceded  by  the  coun- 
sel that"  this  motion  is  properly  made  at  this  time,  and  that 
this  court  has  full  authority  and  power,  upon  this  motion, 
to  determine  the  questions  involved  upon  the  merits.  From 
the  return  of  the  justice,  it  appears  that,  on  the  trial  in  the 
court  below,  the  case  was  closely  contested,  and  by  able 
counsel,  the  main  question  lititgated  oefore  the  justice,  was, 
as  to  whether  the  defendant  did  actually  recieve  the  case  of 
boots. 

The  defendant  offered  no  evidence  under  the  second  and 
third  defenses  pleaded  in  his  answer.  This  bears  some- 
what upon  the  question  of  good  faith,  though  it  is  not  very 
material. 

The  defendant's  attorney,  before  the  justice  and  in  this 
court,  swears,  that,  at  the  time  of  the  joining  of  the  issue, 
he  told  the  plaintiff's  attorney,  that  the  defendant  would 
claim  a  new  trial  in  the  county  court.  It  seems  then 
quite  clear,  that  the  intention  and  the  object  of  the  defen- 
dant was,  to  draw  his  answer  in  such  a  manner  as  to  have 
a  new  trial  in  the  county  court,  in  the  event  of  his  being 
unsuccessful  in  the  court  below.  This  he  had  a  right  to  do, 
provided  his  defenses  were  not  sham  or  false,  and  were 
pleaded  in  good  faith  ;  and  provided  also  that  the  defenses 
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were,  or  that  either  of  them  was,  a  pioper  defense  to  the 
cause  of  action  set  out  in  the  complaint. 

This  court  can  on  this  motion,  only  look  to  the  return  of 
the  justice  for  the  purpose  of  ascertaining  what  the  issue 
was,  that  was  joined  in  the  court  below. 

The  complaint  is  clearly  one  sounding  in  tort ;  hence  no 
set-off  could  be  pleaded  or  allowed,  and  no  evidence  could 
have  been  legally  given  under  the  second  defense,  if  it  had 
been  offered  in  the  court  below,  (if  the  same  had  been  ob- 
jected to.)  It  follows  as  a  matter  of  course,  that  the  second 
defense  is  sham  because  no  such  defense  could  be  legally 
interposed. 

In  regard  to  the  third  defense,  it  clearly  is  both  false  and 
sham.  The  defendant  was  under  no  obligation  to  recieve 
the  case  of  boots  ;  and,  on  the  trial,  he  testified  he  did  not 
recieve  them ;  and  if  he,  recieved  the  same  under  mistake, 
all  he  had  to  do  Was  to  notify  the  plaintiff  to  take  the  prop- 
erty away.  He  certainly  could  not  be  injured  if  the  plain- 
tiff was  negligent  and  careless  in  effecting  the  delivery,  be- 
cause the  property  was  not  his,  and  the  answer  does  not 
claim,  in  any  manner,  to  set  up  a  defense  that  the  property 
had  been  injured  at  any  time  by  the  plaintiff.  The  de- 
fendant was  liable  only  for  the  value  of  the  property  at  and 
after  the  time  it  came  into  his  possession.  The  defendant 
cannot  say  after  recieving  and  converting  the  property  of  a 
stranger,  he  has  been  damaged  by  his  own  unauthorized 
acts. 

The  legislative  power  has  several  times  amended  the  law 
relating  to  appeals  from  justice's  courts.  It  is  now  provided 
that  a  party  can  have  a  new  trial  in  the  county  court, 
''when  the  amount  of  the  claim  or  claims  for  which  judg- 
ment was  demanded  by  either  party  in  his  pleadings  in  the 
court  below  shall  exceed  fifty  dollars.  This  court  is  not 
compelled  to  try  a  case  over  because  a  defendant  or  a  plain- 
tiff, may,  at  the  joining  of  the  issue,  see  fit  to  put  in  a 
pleading  which  is  entirely  foreign  to  the  case,  and  under 
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which  no  evidence  could  be  given.  To  hold  that  such  a 
course  of  practice  is  regular,  would  substantially  amount  to 
the  giving  either  of  the  parties  a  new  trial  in  the  county 
court  in  all  cases  where  it  was  desired  by  either  partiy  ; 
while  it  clearly  is  the  intention  of  the  law  not  to  allow 
either  party  a  new  trial  in  the  county  court,  unless  judg- 
ment for  a  sum  exceeding  fifty  dollars  is  demanded,  in  a 
proper  case,  in  good  faith 

In  the  case  of  Fuller  agt.  Brierly.  36  How.  47,  the  plead- 
ings were  correct  in  substance.  The  answer  of  the  de: 
fendant  was  in  all  respects  regular,  and  such  an  answer  as 
was  proper  in  the  case  ;  but  on  the  trial  the  defendant  did 
not  go  into  his  defense,  on  account  of  a  want  of  confidence 
in  the  impartiality  of  the  justice.  The  defendant  appealed, 
and  a  motion  was  made  to  strike  out  the  fifth  count  of  the 
defendant's  answer.  Affidavits  of  its  truth  and  falsity  were 
submitted  on  each  side,  and  the  court  properly  held,  that 
the  fact  that  the  defendant  gave  no  evidence  under  it  was 
insufficient  to  strike  it  out  ;  and  that  the  court  would  not 
determine  the  truth  or  falsity  of  the  answer  by  affidavits. 

If  the  second  and  third  defenses  in  the  answer  in  this 
case  are  allowed  to  stand  the  case  must  be  retried, 
when  it  is  apparent  that  no  evidence  could  be  given  in  sup- 
port of  either  of  the  said  defenses  ;  and  the  effect  would 
be  simply  to  allow  the  defendant  to  litigate  over  the  claim 
of  the  plaintiff  for  the  sum  of  $33  damages. 

The  second  and  third  defenses  must  be  stricken  out  ; 
but  I  think  that  the  appeal  cannot  be  dismissed  on  this  mo- 
tion. The  case  is  regularity  in  this  court,  and  I  direct  that 
an  order  be  entered  directing  that  it  is  not  a  case  for 
a  new  trial,  and  that  the  appeal  therein  be  heard 
by  argument,  upon  the  justice's  return,  if  the  defendant 
desires  to  have  the  case  reviewed. 

The  sum  of  $7  costs  of  this  motion  is  allowed  to  the 
plaintiff. 
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UNITED  STATES  DISTRICT  COURT. 
Re  HENRY  BOGERT  &  ROBERT  D.  EVANS. 

A  register  has  power  to  pass  upon  the  satisfactory  or  unsatisfactory  proof  of  debt's 
but  where  a  question  of  law  or  fact  is  raised  in  respect  thereon,  the  same  must 
be  certified  for  the  decision  of  the  judge  under  section  4. 

Southern  District  of  New  York,  February,  1869. 

Before  JOHN  FITCH,  Register. 

IN  this  case  now  pending  before  me  at  Chambers  of  this 
Court,  the  petitioners  have  been  adjudicated  bankrupts. 
There  are  some  thirty  creditors,  nearly  half  of  whom  have 
proved  their  claims.  Silas  C.  Evans,  of  New  York  City,  a 
brother  of  one  of  the  petitioners  (previous  to  the  first  meeting 
of  creditors),  proved  his  claim  in  due  form,  according  to  law, 
amounting  to  822,000.  George  Evans  &  Son,  also  proved 
a  claim  amounting  to  about  $9,000.  The  Columbia  Paper 
Company,  of  Springfield,  Mass.,  proved  their  claim  amount- 
ing to  $6,500.  Some  sixteen  other  creditors  also  proved 
their  claims,  thus  placing  them  in  a  majority  in  numbers, 
but  not  in  interest.  Horatio  F.  Averill,  attorney  for  cred- 
itors, filed  an  affidavit  virtually  alleging  that  the  Silas  C. 
Evans  claim  was  against  Robert  D.  Evans,  and  not  against 
the  estate  of  petitioners. 

It  was  also  alleged  that  the  creditors,  Endus  Evans  & 
Son,  were  respectively  father  and  brother  of  the  petitioner, 
Evans.  The  creditors,  by  their  several  attorneys,  objected 
to  the  claim  of  Silas  C.  Evans,  and  objected  to  his  voting 
on  said  claim,  and  all  the  parties  in  interest  then  present 
consented  to  my  making  an  order  allowing  the  creditor 
Evans  to  give  further  pertinent  evidence  to  substantiate  his 
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claim,  the  creditors  being  at  liberty  to  contradict,  contro- 
vert, disprove,  or  reduce  the  amount  of  said  Evans'  claim  ; 
that  I  was  to  pass  upon  the  cause  and  certify  the  same  to 
the  district  court,  and  also  to  adjourn  the  first  meeting  of 
creditors  for  one  week.  I  considered  it  but  justice,  both 
to  the  creditor  Evans,  as  well  as  to  the  remaining  creditors, 
that  there  should  be  no  question  as  to  the  amount  or  valid- 
ity of  .the  claim  of  said  Evans,  but  that  the  amount  should 
be  definitely  settled,  and  under  section  22,  received  addi- 
tional evidence.  The  attorney  for  the  creditor  Evans  de- 
sired me  to  pass  upon  the  claim  without  certifying  the 
same  to  the  district  court.  I  hold,  as  a  matter  of  law, 
that  by  section  22,  the  register,  if  he  shall  see  fit,  may  re- 
ceive evidence  either  for  or  against  the  admission  of  any 
claim,  that  it  is  his  duty  to  do  so,  as  he  "  has  ample  auth- 
ority in  the  premises,  and  should  exercise  it  to  prevent  un- 
necessary and  unreasonable  delay."  (In  re  Louis  Hyman, 
36  How.  Pr.  R.,  p.  282).  As  the  register  has  the 
same  power  as  the  district  judge,  "except  that  he  is 
not  empowered  to  commit  for  contempt,  or  to  hear  a  dis- 
puted adjudication  on  any  question  of  the  allowance  of  sus- 
pension of  an  order  of  discharge,"  (In  re  Gettleston,  1  Bank. 
Reg..  170),  I  consider  that  any  other  practice  would  place 
a  great  amount  of  additional  labor  upon  the  district  judge, 
to  require  him  to  read  and  pass  upon  the  question  of  the 
validity  of  the  proof  of  claims,  would  occupy  much  of  his 
time,  and  that  congress  evidently  intended  that  all  ques- 
tions, except  those  above  excepted,  should  be  decided  by 
the  register,  and  upon  the  proof  taken  under  the  order 
made  by  me,  February  5,  1869,  I  allowed  the  claim  of  the 
said  Evans  at  the  amount  proven,  there  being  no  contra- 
dicting evidence,  I  also  hold  that  it  is  the  better  practice, 
in  cases  where  there  are  a  large  number  of  creditors  having 
small  claims,  and  a  small  number  of  creditors  having  large 
claims,  that  if  any  of  the  claims  are  disputed,  and  there  are 
assets,  that  the  amount  of  any  claim  when  disputed  should 
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be  definitely  fixed  upon  by  receiving  additional  proof,  or 
otherwise,  before  the  election  of  the  assignee. 

In  order  that  they  may  give  a  decision  at  special  term  on 
the  question  whether  the  register  may  pass  upon  the  val- 
idity of  the  proofs,  or  certify  them  to  the  court,  I  make 
this  certificate,  not  that  it  is  a  case  where  a  certificate 
should  be  made,  but  that  the  practice  may  be  definitely 
settled. 

BLATCHFORD,  J. — There  is  no  doubt  that  the  register 
has  power,  under  section  22,  to  pass  upon  the  satisfactory 
or  unsatisfactory  character  of  a  proof  of  debt,  but  in  re- 
spect to  this,  as  to  all  other  matters,  the  duties  and  pow- 
ers of  the  register  are  to  be  exercised  in  subordination  to 
the  provision  of  section  4  of  the  act.  which  requires  that 
in  all  matters  where  an  issue  of  fact  or  of  law  is  raised  and 
contested  by  any  party  to  the  proceedings  before  the  reg- 
ister, it  shall  be  the  duty  of  the  register  to  cause  the  ques- 
tion or  issue  to  be  stated  by  the  opposing  parties  in  writing, 
and  he  shall  adjourn  the  same  into  court  for  decision  by 
the  judge.  I  do  not  perceive  from  the  certificate  that  any 
issue  was  raised  and  contested  as  to  the  matter  certified  to 
me.  The  certificate  would  seem  to  be  made  rather  under 
the  first  paragraph  of  section  6  than  under  section  4. 
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IRA  EMERSON,  CLARA  E.  EMERSON,  CARRIE  EMERSON  and 
KATIE  B.  EMERSON,  infants,  by  GEORGE  CLARK,  their 
guardian,  respondents  agt.  RAMIRO  E.  SPICER,  appellant. 

A  guardian  in  socage  has  power  to  lease  the  lands  of  infant  heirs,  nntil  they  become 
of  age.  But  the  lease  is  mrbject  to  be  avoided,  either  by  the  coming  of  age  of  the 
infants  or  by  the  appointment,  of  a  general  guardian  for  them. 

The  lessee  is  bound  to  leave  the  premises  upon  the  election  of  the  general  guardian 
to  terminate  his  tenancy.  And  this  election  may  be  made  by  a  demand  of  posses- 
sion of  the  premises  or  by  the  commencement  of  an  action  of  ejectment. 

Fifth  District,  General  Term,  October,  1869. 

Before  MORGAN,  BACON  and  FOSTER,  Justices. 

THIS  was  an  action  of  ejectment. 

One  James  Emerson,  the  father  of  the  infant  plaintiffs  in 
this  action,  died  intestate  on  the  14th  September,  1864. 

At  the  time  of  his  death  he  was  the  owner  in  fee  of  about 
107  acres  of  land,  upon  which  he  resided.  He  also  owned 
a  large  amount  of  personal  property  of  which  he  died 
seized.  The  plaintiffs  were  his  only  heirs  at  law.  Esther 
B.  Emerson  was  the  mother  of  the  infant  plaintiffs,  and  the 
widow  of  the  said  James  Emerson,  deceased,  and  was  left  in 
possession  of  said  premises,  with  the  said  infant  plaintiffs, 
who  constituted  her  family.  The  dower  of  said  widow  in 
said  lands  was  never  admeasured  or  assigned  to  her.  On 
the  2Dth  day  of  October,  1864,  the  mother,  Esther  B.  Em- 
erson, was  duly  appointed  administratrix  of  the  goods, 
chattels,  and  credits  of  James  Emerson,  deceased,  and  from 
the  time  of  such  appointment  to  the  commencement  of  this 
action,  she  had  been  and  was  the  legally  appointed  and 
acting  administratrix  of  said  estate. 

On  the  31st  day  of  January,   1866,  Mrs.  Emerson  exe- 


NEW  YORK  PRACTICE  REPORTS.  H5 

Emerson  agt.  Spicer. , 

cuted  to  the  defendant  a  written  lease  of  said  premises  and 
personal  property,  for  the  term  of  three  years  from  April 
1st,  then  following.  The  defendant  entered  into  posses- 
sion of  said  premises  under  and  by  virtue  of  said  lease,  and 
at  the  time  of  the  commencement  of  this  action  was  in 
possession  of  said  premises,  under  said  lease,  and  claimed  a 
right  to  retain  possession  of  the  same  to  the  end  of  his  term 
by  virtue  thereof.  The  mother,  Esther  B.  Emerson,  during 
the  term,  occupied  a  portion  of  the  dwelling-house  on  said 
premises,  under  said  lease,  and  the  infant  plaintiffs  resided 
with  her,  constituting  her  family,  and  she  received  her  share 
of  the  proceeds  of  the  farm,  under  and  in  pursuance  of  said 
lease,  and  said  products  were  used  for  the  support  of  her 
and  of  plaintiffs.  This  action  was  commenced  to  eject  the 
defendant  from  the  premises,  on  the  23d  of  April,  1868,  and 
defendant's  term  under  said  lease,  would  not  expire  till 
April  1st,  1869.  The  cause  was  tried  October  IS,  1868, 
before  Justice  MULLIN,  without  a  jury,  and  a  judgment  was 
entered  against  the  defendant,  November  18,  1868,  adjudging 
the  defendant  unlawfully  in  possession  of  said  premises,  and 
that  plaintiffs  were  entitled  to  immediate  possession  there- 
of, and  to  $106.32  costs  of  the  action.  From  this  judgment 
and  decree,  the  defendant  appeals  to  this  court. 

ANSON  B.  MOORE  and  JOHN  C.  McCARTiN/or  Appellant. 

I.  At  the  time  of  making  the  lease  under  which  the  de- 
fendant occupies  the  premises,  Esther  B.  Emerson,  as  guar- 
dian in  socage,  had  full  power  and  authority  to  make  it, 
and  it  became  binding  upon  her,   upon   the  infants,  and 
upon  the  lessee.     As  such  guardian  she  had  an  estate  in  the 
lands  which  she  could  convey  to  Spieer  the  lessee.     (Mc- 
Plicrson  on  Infancy  25  and  35;  Tyler  on  Infancy  120.) 

II.  The  powers  of  Esther  B.   Emerson  to   act   as  such 
guardian  in  socage  are  superseded  where  another  guardian 
shall  be  appointed,  (3  li.  S.,  5  ed.,  page  2,  §  5;  6,  7.)  but 
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this  in  no  respect  affects  the  acts  of  such  guardian,  done 
when  the  authority  was  unquestioned. 

III.  The  leasing  was  for  the  benefit  of  the  infants,  repre- 
sented by  the  guardian  in  socage,  and  it  continued  while 
represented  by  the  guardian,  and  was  absolutely  binding 
upon  the  lessee;  its  continuance  was  dependent  upon  the 
will  of  the  general  guardian,  he  might  affirm  or  disaffirm. 
The  lease  was  not,  therefore,  void,  but  voidable;  it  was 
not  a  conditional  limitation,  but  a  transfer,  upon  the  con- 
dition that  it  was  not  disaffirmed  by  the  general  guardian  ; 
and  "  where  an  estate  is  expressly  granted  upon  a  condition 
in  deed,  the  law  permits  it  to  endure  beyond  the  time  of  the 
contingency  happening,  unless  the  grantor  takes  advantage 
of  the  breach  of  condition  by  making  entry,  &c.,  (Beach 
agt.  Nixon,  5  Seld.,  35.) 

IV.  The  lease  not  being  void,  but  depending  upon  a  contin- 
gency, some  act  was  required  to  be  done  by  the  general 
guardian  sufficient  in  law  to  terminate  the  lease,  and  to  release 
the  lessee  from  all  liability  thereon,  and  to  save  his  rights  as 
against  his  lessor.  There  should  be  some  proceeding  that 
'should  in  a  significant  and  decisive  manner  declare  the  for- 
feiture of  the  lease  and  assert  the  general  guardian's  rights, 
(Bowman  agt.  Foot,  1  Law  Eeg.  N.  S.,  352). 

The  general  guardian's  option  to  avoid  it,  should  be  ex- 
ercised at  the  proper  time  and  in  the  proper  manner,  "and 
above  all  should  be  brought  home  to  the  tenant's  knowledge 
through  some  unequivocal  act  in  order  to  certify  to  him 
that  he  is  absolved  from  the  further  performance  of  a  les- 
see's duties." 

V.  There  can  be  no  pretence  that  any  such  act  has  been 
performed  in  this  case.  The  notice  of  the  infants  in  this 
case  is  a  nullity.  The  notice  of  George  Clark  is  made  on 
his  own  behalf,  describing  himself  as  general  guardian.  No 
mention  is  made  of  the  lease.  No  person  to  whom  posses- 
sion should  be  delivered,  or  any  reason  stated  for  such  deliv- 
ery. The  lessee  being  in  possession  under  a  valid  lease  fon 
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a  stated  time,  made  by  a  person  having  at  the  time  full 
power  to  make  it,  such  notice  is  ineffectual  for  any  purpose, 
and  does  not  bring  home  to  the  knowledge  of  the  tenant 
a  forfeiture  of  the  lease,  that  will  absolve  him  from  its  fur- 
ther performance  on  his  part. 

The  court  below,  therefore  erred  in  deciding: 

1.  That   the  plaintiffs,  who  are  the  infants,  were  entitled 
to  the  immediate  possession  of  the  premises. 

2.  That   the  defendant   was  unlawfully  in  possession  of 
the  same. 

3.  That  he   unlawfully  held  the  possession  thereof  from 
the  plaintiffs. 

VI.  The  guardian  in  socage  has  power  at  law,  to  lease 
for  a  term  of  years,  which  may  extend  beyond  the  period 
of  his  trust  estate — subject  to  the  jurisdiction  of  a  court 
of  equity  to  annul  the  lease  if  unreasonable  or  improvident. 
The  principle  decided  in  Grcason  agt.  Keteltas,  (17  N.  Y., 
491),  sustains  this  proposition.  When  the  lease  in  question 
was  made,  Katie  B.  Emerson,  one  of  the  plaintiffs  was 
eleven  years  of  age.  The  lease  passed  beyond  her  fourteenth 
year  only  from  November  29,  to  April  1st.  So  far  as  she  is 
concerned,  the  act  of  leasing  was  reasonable  and  proper, 
and  so  as  to  the  other  plaintiffs. 

If  the  terms  of  the  lease  were  reasonable  and  provident, 
it  would  work  great  injustice  if  the  general  guardian  were 
at  liberty  to  re-enter  at  any  moment.  The  lessee  is  bound 
by  the  terms  of  the  lease  until  lawful  eviction.  The  gen- 
eral guardian  might  enter  in  the  midst  or  on  the  eve  of  har- 
vest, an  act  of  injustice,  to  which  the  lessee  should  not  be 
subjected. 

The  lease  should  be  adjudged  valid,  until  adjudged  in- 
valid, by  a  court  of  competent  jurisdiction.  (  Field  agt. 
Schieffelin,  7  J.  C.  E.,  150  ;  Shopland  agt.  Rylor,  Crooke 
James,  9S ;  The  King  agt.  the  inhabitants  of  Oakey,  10 
lust,  494.  In  Shopland  agt.  Eijlor  it  is  held  directly,  that 
a  guardian  in  socage  may  lease  for  years. 
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S.  H.  HAMMOND  for  Respondent. 

I.  The  lease  under  which  the  defendant  entered  and 
claimed,  was  made  by  Esther  B.  Emerson  the  mother  of 
the  infant  plaintiffs  ;  and  if  she  be  deemed  to  have  executed 
the  same  as  guardian  in  socage  under  the  statute,  all  her  au- 
thority to  do  so  was  derived  from,  and  limited  by  3  R.  S., 
5  ed.  page  2}  sections  5. ,  6  and  7  which  reads  as  follows : 

§  5.  Where  an  estate  in  lands  shall  become  vested  in 
an  infant,  the  guardianship  of  such  infant,  with  the  rights, 
powers  and  duties  of  a  guardian  in  socage,  shall  belong  : 

1.  To  the  father  of  the  infant. 

2.  If  there  be  no  father,  to  the  mother. 

3.  If  there  be   no  father  or  mother,  to  the  nearest  and 
eldest  relation  of  full  age,  &c. 

§  6.  To  every  such  guardian,  all  statutory  provisions 
that  are  or  shall  be  in  force  relative  to  guardians  in  socage, 
shall  be  deemed  to  apply. 

§  7.  The  rights  and  authority  of  every  such  gaurdian 
shall  be  superseded  in  all  cases  where  a  testamentary  or 
other  guardian  shall  have  been  appointed  under  the  pro- 
vision of  the  third  title  of  the  eighth  chapter  of  this  act. 
(3  R.  S.,  5  ed.  242.) 

II.  On    the  twelfth  day  of  March,  1868,  upon  the   ap- 
pointment of  George   Clark,    general   guardian,  the  rights 
and  powers  of  the   mother  to  lease  the   premises  in    ques- 
tion ceased  and  all   leases  made    by  her  terminated,  and  she 
and  the  defendant  who  held  under  her,  were  superseded  by 
the  general  guardian.  (3  JR.  S.,  5  ed.  p.  2,  §§  5,  6,  7  ;  2  Kent's 
Com.  288,  247  and  note,   c;  Roe  agt.  Hodgson,  2  Wil,  129, 
135  ;  Snook  agt.  Sutton,  5  HaUtead,  N.  J.,  183 ;  Beeclier 
agt.  Crouse,  25  Wend.,  306 ;   Holmes  agt.  Scely,  16  Wend,, 
75  ;  Sylvester  agt.  Ralston,  31  Sari.,  286.) 

III.  Esther  B.  Emerson  as  the  widow  of  James  Emerson, 
had  no  interest  in  the  lands  in  question,    which   she    could 
convey  to  the  defendant.     Her  dower  was  a   mere  chose  in 
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action.  (Lawrence  agt.  Miller,  2  N.  Y.,  245 ;  Ritchie  et. 
al.  agt.  Putnam,  13  Wend.,  524;  Siglar  agt.  Van  Eipcr, 
10,  Wend.,  414.) 

IV.  It  is  submitted  that  the  defendant  had  no  interest 
in  the  premises  at  the  time  this  action  was  commenced,  and 
no  right  to  the  possession,  or  to  retain  possession  thereof, 
arid  that  judgment  was  rightfully  ordered  for  the  plain- 
tiff. 
Decision  and  opinion  of  MULLIN  J. 

The  plaintiffs  are  entitled  to  judgment.  The  mother  was 
guardian  in  socage,  and  as  such  had  power  to  lease  the  lands 
of  her  wards  until  they  became  ]4  years  of  age,  or  another 
guardian  was  duly  appointed.  (  3  R.  S.  5  ed.,p.  2  §^  5,  6,  7.) 
On  the  appointment  of  another  guardian,  her  power  to 
lease,  and  all  leases  made  by  her,  of  the  ward's  lands  ceased. 
(Sylvester  agt.  Rolston,  31  Barb.,  2S6  ;  2  Kent's  Com.,  and  note 
f;  Roe  agt.  Hodgson,  2  Wil.,  129,  13-5;  Field  agt.  Schic/e- 
lin,  7  J.  C.R.,  150 :  Holmes  agt.  Scdy,  17,  Wend.,  75  ;  Put- 
nam agt.  Ritchie.  6  Paige,  399 ;  Byrne  agt.  Van  Hoesen,  5 
J.  N.}  It  follows  that  the  lease  of  the  mother  was  valid, 
only  until  Clark  was  appointed  guardian,  and  the  defendant 
is  not  protected  by  it.  Judgment  is  therefore  ordered  in 
favor  of  the  plaintiffs  for  the  premises  described  in  the  com- 
plaint, in  fee. 

By  the  Court,  BACON  J.  The  mother  of  the  infants  was 
guardian  in  socage  of  her  children,  who  were  owners  of  the 
fee,  and  she  had  as  such,  power  to  lease  the  lands  until  they 
should  become  of  age.  The  lease  under  which  the  defendant 
claimed  to  hold,  was  prima  facie  a  valid  instrument,  but  it 
was  subject  to  be  avoided  either  by  the  coming  of  age  of  the 
infants,  or  by  the  appointment  of  another  guardian.  The 
youngest  child  was  not  fourteen  when  this  suit  was  com- 
menced, but  on  the  12th  of  March,  1S6S,  George  Clark  was 
duly  appointed  guardian  of  the  infants,  and  as  such  on  that 
day  he  demanded  of  the  defendant  a  surrender  of  the  prem- 
ises, and  on  the  23d  of  April,  186S,  commenced  this  suit. 
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The  statute  ( 3  E.  S.,  5  ed.  p.  2  sec.  7, )  provides,  that  the 
rights  and  authority  of  every  guardian  in  socage,  shall  be 
superseded  in  all  cases  where  a  testamentary  or  other 
guardian  shall  have  been  appointed. 

The  question  is,  whether  by  this  appointment  the  lease 
was  absolutely  avoided,  or  was  only  voidable  at  the  elec- 
tion of  the  guardian.  In  .Roe  agt.  Hodgson,  (2Wil.,  129,)  this 
question  was  discussed  without  a  definite  decision;  but  on  a 
subsequent  day  the  court  unanimously  held  that  the  lease 
was  void,  (p.  135).  It  is  somewhat  singular,  but  this  precise 
question  does  not  seem  to  have  been  passed  upon  in  any  case 
reported  in  this  state,  nor  in  this  countrv  except  in  the  case  of 
(Snook  agt.  Button,  5  Hal.,  133),  which  holds  that  the  lease  of 
an  infant's  lands,  extending  beyond  the  period  of  fourteen 
years,  is  voidable  provided  the  infant  be  then  entitled  to 
choose  a  guardian,  or  it  may  be  avoided  by  the  guardian 
chosen  by  the  infant.  If  not  absolutely  void  by  the  super- 
sedeas  of  the  statute,  the  guardian  is  authorized  to  deter- 
mine the  lease,  and  that  was  done  in  this  case  by  the  notice, 
or  at  all  events  by  the  commencement  of  this  suit,  which 
was  an  express  determination  and  notice  that  the  lease  was 
determined,  and  the  defendant  was  holding  over  without 
right.  The  defendant  took  his  lease  subject  to  this  contin- 
gency, and  was  bound  to  leave  upon  the  election  of  the  guar- 
dian to  terminate  his  tenancy. 

I  think  the  judgment  should  be  affirmed. 
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N.  Y.  SUPERIOR  COURT. 
THOMAS  EGAN  agt.  JAMES  ROONEY. 

On  the  entry  of  judgment,  the  authority  of  the"  attorney  for  the  defendant  ceases,  and 

he  is  at  liberty  to  employ  another  attorney  in  the  action  without  an  order  of 

substitution. 
If  it  is  'desired   to  obtain  possession  of  papers  in  the  action  in  the  hands  of  the 

former  attorney,  an  independent  proceeding  against  him  is  necessary. 
Judgment  will  be  opened,  and  the  defendant  let  in  to  defend,  &c.  on  terms,  where 

he  shows  an  excusable  neglect. 

Special  Term,  October  1869. 

MOTION  for  substitution  of  attorney  for  defendant,  and 
to  open  the  judgment  in  this  action  &c. 

A.  H.  REAVEY,  for  the  motion. 

GEO.  DOUGLASS,  &  Mr.  KENT,  opposed. 

JONE^S  J.  The  authority  of  Mr.  Philip,  in  this  ac- 
tion as  attorney  for  the  defendant  ceased  on  the  entry  of 
the  judgment ;  and  therefore  defendant  was  at  liberty  to  em- 
ploy any  other  attorney  to  take  such  action  in  relation  to 
the  judgment  and  cause  as  he  desired,  without  any  order  of 
substitution.  The  motion  for  substitution  is  therefore  un- 
neccessary,  and  for  that  reason  is  denied.  If  it  is  designed 
to  obtain  possession  of  papers  now  in  Mr.  Phillips  hands, 
that  must  be  done  by  an  indepennant  proceeding  against 
him. 

From  the  papers  used  on  the  motion,  I  think  defendant 
derived  the  impression  from  his  conversation  with  plaintifi  's 
friends  that  this  action  so  far  as  the  action  itself  was  con- 
cerned was  abandoned  and  that  there  was  no  neccessity  tor 
further  attention  to  it.  The  defualt  then  was  taken 
through  the  excusable  neglect  of  the  defendant. 
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Defendant  must  be  let  in  to  answer  on  payment  of  $10 
costs  of  opposing  this  motion,  the  disbursments  included  in 
the  judgment  roll,  and  the  sheriff's  fees  and  expenses.  The 
judgment  and  levy  if  any  to  stand  as  security.  The  defend- 
ant to  consent  to  a  reference  to  a  referee  to  be  named  by 
the  court  if  the  plaintiff  deserves  it.  Answer  to  be  put  in  in 
ten  days.  If  there  is  a  levy,  and  defendant  desires  to  have 
it  removed,  he  may  do  so  by  bringing  the  amount  of  plain- 
tifi's  claim  and  $100  into  court,  to  the  credit  of  this  action 
to  abide  the  event  thereof,  the  same  to  be  applied  on  motion 
of  plafntiff  on  notice  to  defendant  to  the  payment  of  any 
judgment  the  plaintiff  may  recover  herein,  and  the  surplus 
to  be  repaid  to  the  defendant. 
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SUPREME  COURT. 

JOHN  D.  SCHERMERHORN,  respondent  agt.  CHARLES  BURGESS 
and  others,  appellants. 


It  teems  that  where  a  U  S.  revenue  stamp  is  left  off  of  an  instrument  by  mistake  J 
without  any  intention  to  evade  the  provisions  of  the  acts  of  congress,  not  only  is 
the  instrument  not  void,  but  it  may  be  read  in  evidence  without  any  stamp.  (This  is 
adverse  to  Deebe  agt.  Button,  47  Barb.,  187.) 

Where  a  stamp  has  been  left  off  of  an  instrument  by  mistake,  application  to  the  col- 
lector to  allow  the  stamp  to  be  affixed,  and  to  remit  the  penalty,  may  be  made  not 
only  by  the  person  or  persons  executing  the  instrument — :the  makers,  but  also  6y 
any  person  having  an  interest  therein,  which  in  an  action  upon  a  promissory  note, 
includes  the  plaintiff  as  well  as  the  defendant.  ( This  is  adverse  to  Myers  agt 
Smith,  48  Barb.,  614.) 

When  the  application  to  the  collector  is  not  made  by  the  maker  of  the  instrument, 
but  by  another  party  having  an  interest  therein,  as  payee  or  holder  of  a  note  or 
the  like,  the  "proper  district''  in  which  the  application  is  to  be  made,  is  the  district 
in  which  the  party  making  the  application  resides,  although  the  maker  may  reside 
in  another  collection  district. 


Seventh  Judicial  District,  General  Term,  September,  1869. 

Present,  E.  D.  SMITH,  DWIGHT  and  JOHNSON,  Justices. 

THIS  was  an  action  upon  a  promissory  note  made  by 
Charles  Burgess  and  Closson  P.  Burgess  for  $3,000,  and 
indorsed  by  William  J.  Moses  and  Elon  Sheldon. 

The  makers  appeared  and  answered  by  Thomas  &  Lyon, 
their  attorneys ;  the  indorsers  jinswercd  separately,  claim- 
ing that  the  note  had  been  altered  in  its  date  since  its  in- 
dorsement, whereby  they  were  discharged.  The  case  was 
tried  before  Benoni  Lee,  Esq.,  sole  referee,  who  reported  in 
favor  of  the  plaintiff  against  the  makers  for  the  full  amount 
of  the  note,  and  dismissed  the  complaint  with  costs  as  to 
the  indorsers.  The  makers  appeal. 

The  makers  in  their  answer  set  up  a  defense  in  no  way 
connected  with  the  question  of  stamps  upon  the  note,  and 


124        NEW  YORK  PRACTICE  REPORTS, 

Schermerhorn  agt.  Burgess. 

abandoned  the  defense  on  the  trial  which  they  had  set  up 
in  their  answer. 

The  note  when  brought  into  court  was  stamped  with 
the  requisite  amount  of  U.  S.  internal  revenue  stamps  can- 
celed;  but  it  turned  out  in  evidence  that  they  were  placed 
thereon  by  direction  of  the  plaintiff,  and  not  the  defend- 
ants. 

The  plaintiff,  who  resides  in  the  23d*  collection  district, 
then  procured  the  note  to  be  properly  stamped  by  the  col- 
lector, and  the  penalty  remitted  on  the  proof  being  fur- 
nished that  they  were  left  off  inadvertently. 

The  note  was  then  offered  in  evidence,  and  received  with 
indorsements  of  collector. 

The  makers  claimed  the  right  to  amend  their  answer  to 
set  up  the  defense  that  the  note  was  not  stamped  when 
issued.  This  was  objected  to  by  plaintiff,  but  allowed  by 
the  referee. 

The  defendants  were  sworn  as  witnesses,  and  made  no 
claim  that  the  stamps  were  left  off  with  a  fraudulent  in- 
tent. 

The  referree  reported  that  the  stamps  were  not  left  off 
the  note  with  any  intent  to  defraud  the  Government,  or 
evade  the  provisions  of  the  law. 

THOMAS  and  LYON,  attorneys,  and  GEO.  F.  DANFORTH, 

counsel  for  defendants,  appellants. 
A.  P.  SMITH,  for  plaintiff,  respondent* 

I.  The  referee  had  no  right  to  permit  the  defendants  to 
set  up  the  new  defense,  with  reference  to  the  stamps,  by 
amendment  of  the  answer  upon  the  trial.  The  original 
answers  under  oath  admitted  the  making  of  the  note,  and 
no  issue  over  the  stamps  was  submitted  to  the  referee  for 
trial.  The  referee  had  no  right  to  amend  the  answer  by 
making  a  new  issue  not  submitted  to  him.  (  Woodruff  agt. 
Ilurson,  32  Barb.  It..  557  ;  Union  Bank  agt.  Hott,  10 
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All.  Pr.  E.,  372;  S.  C.,  18  lloiv.  Pr.  E.,  506;  Same 
case,  11  Abb.  Pr.  E.,  46  of  opinion,  E.  D.  Smith,  J ;  Same 
case,  19  Hoiv.  Pr.  E.,  267;  Everett  agt.  Vendryes,  19 
N.  Y.  E.,  439,  GRAY.  J.  ;  Catlin  agt.  Hansen,  1  Duer, 
309;  Woodruff  agt.  Dickie,  31;  #<>?<;.  Pr.  E.,  164,  a«d 
caws  ;  Fag  en  agt.  Davison,  2  Dner,  153). 

It  was  not  necessary  to  prove  the  note  nor  offer  it  in  evi- 
dence, as  it  was  admitted  by  the  pleadings  as  they  existed 
at  the  time  the  order  of  reference  was  made.  There  is, 
therefore,  no  question  legally  before  the  court. 

II.  The  referee  has  found  as  a  question  of  fact  that  the 
"stamp  was  not  omitted  or  left  off  from  said  note  with  the 
intent  to  evade  the  provisions  of  said  act  of  Congress."  The 
defendants  were  present  when  this  defense  of  want  of  stamps 
on  the  note  was  insisted  upon,  and  both  of  them  were  wit- 
nesses immedietely  after,  and  yet  neither  swore  that  the 
stamps  were  left  off  with  any  such  intent.     If  a  party  has 
it  in  his  power  to  prove  a  fact  in  his  favor,  and  does  not, 
the  presumptions  are  against  him  as  to  that  fact.     (1  Phil, 
ev.j  Cow.  and  HiWs  notes,  p.  602  ;   1  Stark,  ev.,  34. 

Then  again,  the  law  abhors  and  presumes  against  fraud. 
(bleming  agt.  Slocum,  18  Johns.,  403;  Bank  of  Silver  CrecJc 
agt.  Talcott,  22  Barb.,  561  of  opinion  ;  Brigham  agt.  Til- 
linghast,  15  Barb.,  620  of  opinion  ;  Kellogg  agt.  Slauson,  1 
Kcrnan,  305  of  opinion.) 

The  indorser,  Moses,  swears  the  stamps  were  not  left  off 
by  him  with  a  fraudulent  intent,  and  the  decision  of  the 
collector  in  remitting  the  penalty,  raises  a  presumption  that 
the  stamps  were  noi  fraudulently  left  off. 

Fraud  is  a  question  of  fact  for  the  jury  or  referee,  and 
the  decision  of  either  upon  the  question  is  conclusive. 
(Knapp  agt.  Smith,  27  N,  Y.  E.,  277 ;  Matheivs  agt.  Eice, 
31  N.  Y.  E.,  457;  Dygert  agt.  Eemerschnider,  32  N.  Y.  E., 
629  ;  Booth  agt.  Bunce,  32  N.  Y.  E.,  139.) 

The  referee  was  justified  in  his  finding  upon  this  point. 

III.  Notes  and  all  other  contracts  are  as  valid  now  as 
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ever  without  being  stamped  at  all,  except  where  the  stamps 
are  left  off  with  intent  to  evade  the  provisions  of  the  rev- 
enue act.  This  is  the  plain  provision  of  the  act  itself,  and 
all  the  decisions  place  this  construction  upon  it.  (Int.  Rev. 
Act,  (1866,)  §  158 — 204  as  issued  by  Government ;  Beebe 
agt.  Hutton,  47  Barb.,  187  ;  Vorebeck  agt.  Roe,  50  Barb., 
302;  Desmond  agt.  Morris,  10  Allen.  (Mass.)  R.,  250; 
Trull  agt.  Moulton,  12  Allen  R,  396.) 

An  intent  to  evade  the  provisions  of  the  law,  by  omitting 
the  stamps,  being  necessary  to  affect  the  validity  of  the 
note,  and  the  referee  having  found  there  was  no  such  intent, 
a  question  peculiarly  within  his  province — this  court  should 
not  entertain  the  question  of  the  validity  of  this  note. 

IV.  The  law  only  applies  to  courts  of  the  United  States 
organized  by  act  of  congress,  and  not  to  state  courts  over 
which   congress  has  no  jurisdiction.      This  has  been   ex- 
pressly decided  in  two  cases  by  the  supreme  court  of  Mas- 
sachusetts, just   reported.     (Carpenter  agt.    Snelling,    97 
Massachusetts  R.,  452  and  note;  73  Yates,  73) 

The  reasoning  of  those  decisions  is  sound  and  entitled  to 

O 

consideration,  whether  considered  as  stare  decisis  or  not. 

It  was  the  duty  of  the  defendants  to  add  the  stamps,  and 
it  does  not  lie  in  their  mouths  to  allege  their  own  neglect 
in  avoidance  of  their  own  obligation.  (McGovern  agt.  Hoe- 
stack,  53  Pennsylvania  State  Reports,  176.) 

V.  But  if  the  court  should  decide  the  foregoing  points 
against  the  respondent,  and  hold  that  this  conrt  will  pre- 
sume fraud,  and  that  the  finding  of  the  referee  is  not  con- 
clusive,   then   we   submit   that   this    note    was    properly 
stamped. 

a.  The  object  of  the  internal  revenue  act  was  to  obtain 
revenue  for  the  support  of  the-  government,  and  if  the 
stamp  is  only  upon  the  instrument  when  offered  in  evidence, 
that  is  sufficient — the  object  of  the  statute  has  been  accom 
plished.  This  note  had  the  requisite  stamp  on  before  com 
ing  to  court.  This  is  held  by  all  the  judges  in  the  6th  dis 
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trict,  and  they  now  allow  them  put  on  in  court  at  all  our 
circuits. 

b.  The  section  of  the  statute  referred  to  authorizes  any 
person  having  an  interest  therein  to  take  the  paper  before  a 
collector  and  procure  the  same  to  be  stamped,  "  and  the 
same  shall  thereupon  be  deemed  and  held  to  be  as  valid  to 
all  intents  aud  purposes  as  if  stamped  when  made  or  issued" 
The  collector  is  made  the  tribunal  which  is  to  pass  upon 
the  question  of  the  bona  fides  of  the  parties  in  leaving  the 
stamp  off,  and  his  decision  is  conclusive. 

If  the  holder  of  the  note  may  procure  it  to.be  stamped, 
he  may  (as  in  this  case)  procure  it  to  be  done  by  the  col- 
lector of  his  district.  He  is  "  the  collector  of  revenue  of  the 
proper  district "  within  the  provisions  of  the  revenue  act. 
He  has  jurisdiction  of  the  " party  having  an  interest  there- 
in." 

c.  Any   party   holding   the    note  may  procure  it  to  be 
stamped.     Were   it  not  that   in  the  5th  district  a  judge 
drops  the  remark  that  no  one  but  the  makers  can  procure 
it  to  be  stamped.     (48  Barb.,   636  of  opinion,)  it  would 
seem  that  the  question  was  made   too  plain  by  the  very 
wording  of  the  statute,  to  call   for  any  discussion.     By  a 
careful  analysis  of  that  case  it  will  be  seen  that  it  turned 
upon  another  question,  and  what  the  judge  said  upon  that 
question  was  merely  obiter.     To  say  that  nobody  but  the 
makers  can  procure  notes  to  be  stamped,  is  to  entirely  defeat 
this  provision  of  the  statute.    Take  the  case  at  bar.    Would 
these  defendants,  who  never  thought  of  the  stamp  question 
until  it  was  raised  on  the  trial,  procure  a  $3,000  note  to  be 
stamped  and  rendered  valid  to  save  themselves  from   the 
penalty  of  $50 !     The  question  is  itself  an  answer.     We 
must  presume  that  congress   had  some  object  in  view  in 
providing  against  such  dishonest   defenses  as  this,  and  tha-t 
it  was  not  their  intention  to  say  that  the  men  who  set  up 
the  want  of  the  stamp  as  a  defense,  shall  be  the  only  men 
who  shall  procure  a  collector  to  furnish  evidence  to  defeat 
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that  defense.  Congress  meant  just  what  they  said,  ''that, 
hereafter,  in  all  cases  where  the  party  has  not  affixed  to  any 
instrument  the  stamp  required  by  law  thereon,  at  the  time 
of  making  or  issuing  said  instrument,  and  he  or  they,  or  any 
party  having  an  interest  therein,  shall  be  subsequently  de- 
sirous of  affixing  such  stamp  to  said  instrument,  or,  if  said 
instrument  be  lost,  to  a  copy  thereof,  he  or  they  shall  ap- 
pear before  the  collector  of  revenue  of  the  proper  district ; 
*  *  *  and  the  same  shall  thereupon  l>e  deemed  and  held  to 
be  as  valid  to  all  intents  and  purposes  as  if  stamped  ivhen 
made  or  issued."  (U.  S.  Int.  Eev.  L.,  1866,  p.  110,  §  204 
issued  by  Government). 

All  the  decisions,  except  the  above,  are  in  harmony  with 
the  language  of  this  section.  (Beebe  agt.  Hutton,  47  Barb., 
194  of  opinion  ;  Vail  agt.  Knapp,  49  Barb.,  299. — (Feb. 
1867). 

In  this  last  case  the  collector  placed  the  stamp  on  the 
mortgages  at  the  request  of  the  mortgagees,  after  the  prop- 
erty had  been  attached,  and  the  court  says:  ''I  am  of  opinion 
that  if  any  stamps  were  required,  such  mortgages  were 
properly  stamped  by  said  collector,  and  thereby  rendered 
valid  and  operative  in  this  state  against  the  attaching  cred- 
itor, &c." 

In  Vail  agt.  Knapp  the  court  makes  this  sensible  remark, 
which  commends  itself  to  any  legal  mind  :  "  The  statute  is 
penal,  and  should  not,  even  in  a  doubtful  case,  receive  a  con- 
struction which  would  invalidate  the  security." 

There  is  no  merit  in  this  defense.  The  defendants  by 
their  sworn  answer  admitted  the  making  of  the  note.  The 
absence  of  the  stamp  was  never  thought  of  by  any  of  the 
parties  until  mentioned  by  a  witness  upon  the  trial.  The 
note  then  bore  the  requisite  amount  of  stamps.  It  was  then 
restamped  by  the  collector,  and  penalty  remitted  by  him. 
The  government  has  not  been  defrauded,  nor  has  any  such 
intent  been  shown,  though  the  makers  were  on  the  stand. 
The  defense  is  technical  and  dishonest,  and  the  courts 


NEW  YORK  PRACTICE  REPORTS.       129 

Schermerhorn  agt.  Burgess. 

should  not  so  construe  the  act  as  to  aid  such  defenses  be- 
yond the  clear  intent  of  the  law-making  power. 

Substantial  justice  has  been  done,  and  a  new  trial  should 
be  denied  with  costs. 

By  the  Court,  JOHNSON  J.  There  is  no  merit  in  this 
appeal.  The  referee  has  found  as  a  fact,  that  the  rev- 
enue stamp  was  not  omitted  or  left  off  the  note  in  question 
at  the  time  it  was  made  and  delivered,  with  any  intent  to 
evade  the  provisions  of  the  act  of  congress  on  that  sub- 
ject. It  was  not  therefore  invalid  in  its  inception  by  the 
very  terms  of  the  act  of  congress.  ( Sess  Laws  of  39th  con- 
gress 148  Sched.  A.  amending  $  158  of  act  of  June  13 
1864.)  The  same  provision  was  also  contained  in  the  act  of 
1864,  ( Beebe  agt.  Huttoni  47  Barb.  187 ;  VorebecJc  agt.  Roe 
50  id.  302)  I  confess  I  do  not  see  that  any  stamp  was  nec- 
cessary  upon  the  note  in  question,  either  for  the  purpose  of 
its  being  used  as  evidence  upon  the  trial  or  otherwise,  in 
view  of  the  express  finding  of  the  referee  on  the  subject  of 
the  intention  of  the  parties  when  the  note  was  made  and 
delivered.  There  can  be  no  presumption  of  any  fraudulent 
intent  against  the  finding  of  fact.  The  note  was  not  "  invalid 
and  of  no  effect,"  as  it  is  not  made  so  by  the  act,  upon  the 
facts  found.  It  must  have  been  therefore  valid  and  effect- 
ual. As  I  understand  the  several  acts  of  congress,  it  is  no- 
where provided  that  an  instrument,  which  is  not  void,  shall 
not  be  used  in  evidence  by  reason  of  its  having  no  stamp 
upon  it.  A  different  view  of  this  question  seems  to  have 
been  taken  however,  by  the  court  in  (Beebe  agt.  Hutton,  su- 
pra.) The  court  in  that  case  seems  to  have  been  of  the 
opinion  that  even  where  an  instrument  was  not  invalid  by 
reason  of  the  omissiou  to  place  the  revenue  stamp  upon  it, 
when  executed,  it  was  neccessary  that  one  should  be  affixed 
to  it  to  render  it  competent  evidence  upon  the  triad.  I  do 
not  concur  in  this  view,  but  it  is  unneccessarv  to  pass  upon 
the  question  in  this  case.  Here  the  revenue  stamp  had 
been  affixed  by  the  collector  of  internal  revenue,  and  the 
You  XXXYIH.  9 
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proper  indorsment  made  by  him  according  to  the  act  of 
congress  when  the  stamp  has  been  affixed  by  such  officer, 
after  the  instrument  has  been  made. 

The  objection  taken  to  this  by  the  defendant's  counsel  is 
that  the  stamp  .was  not  affixed  by  the  proper  collector. 

The  makers  of  the  note  it  appears  resided  at  the  time  of 
the  making  thereof,  and  still  reside  in  the  24th  collection 
district  of  the  state,  while  the  plaintiff  who  procured  the 
stamp  to  be  affixed,  resided  in  the  23d  collection  district,  and 
still  resides  there.  The  stamp  was  affixed  and  the  indorse- 
ment made  by  the  collector  of  the  district  in  which  the  plain- 
tiff resided.  Thepoint  taken  is  that  the  application  should 
have  been  made  to  the  collector  of  the  district  in  which  the 
makers  resided  and  where  the  note  was  made  and  delivered. 

The  act  of  congress  before  referred  to,  provides  that 
where  the  stamp  has  been  omitted,  at  the  time  of  mak- 
ing any  instrument,  the  party  making  it,  u  or  any  party 
having  an  interest  therein,"  may  within  a  certain  time  ap- 
ply to  the  collector  "of  the  proper  district," and  have  the 
stump  affixed  upon  the  conditions  prescribed.  It  is  not  de- 
clared which  district  is  the  proper  one.  That  is  left  to  in- 
ference and  construction. 

I  am  clearly  of  the  opinion  that  when  the  application 
is  not  made  by  the  makers  of  the  instrument,  but  by  another 
party  having  an  interest  therein,  as  payee,  or  holder  of  a 
note,  or  the  like,  the  proper  district  in  which  the  applica- 
tion i*8  to  be  made,  is  in  the  district  in  which  the  party  mak- 
ing it  resides,  and  where  the  instrument  is  then  held.  It 
seems  to  me  the  collector  of  such  district  is  the  only  one 
who  has  jurisdiction  of  the  person  applying,  and  of  the  in- 
strument in  his  hands.  If  this  view  is  correct  there  is  no 
valid  objection  to  the  note  either  as  matter  of  evidence,  or 
as  a  valid  instrument. 

I  am  aware  that  it  was  held  in  Myers  agt.  Smith  (48  ~Barb. 
614)  that  the  only  proper  person  to  appear  befote  the  col- 
lector and  make  the  application  to  have  the  stamp  affixed, 
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where  it  has  been  omitted  at  the  time  the  instrument  was 
made,  was  the  maker  of  the  instrument  ;  and  that  where 
another  person  interested  in  such  instrument,  desired  to 
have  the  stamp  affixed,  he  must  procure  the  maker  to  ap- 
pear before  the  collector  and  apply  for  and  procure  such 
stamping  or  the  stamp  would  be  of  no  effect. 

I  do  not  so  read  the  act.  The  language  of  the  provis- 
ion seems  to  me  very  plain,  and  to  mean  and  express  just 
the  reverse  of  this  interpretation.  The  provision  is  that 
where  the  party  has  not  affixed  the  stamp  at  the  time 
of  making  or  issuing  the  instrument,  "and  he  or  they  or  any 
party  having  an  interest  therein,  shall  be  subsequently  desir- 
ous of  affixing  such  stamping  to  said  instrument,  lie  or 
they  shall  appear  before  the  collector  &c." 

This  clearly  refers  to  the  party  or  parties  u  desirous  of 
affixing  such  stamp,"  whether  the  maker  or  the  party  having 
an  interest  other  than  the  maker  ;  he  or  they  may  appear 
and  have  the  stamp  affixed,  by  complying  with  the  condi- 
tions. The  maker  might  not  be  desirous  of  having  it  affixed, 
whether  the  stamp  was  omitted  for  the  purpose  of  defraud- 
ing the  revenue  or  by  accident,  mistake  or  inadvertence. 
He  might  prefer  to  subject  himself  to  the  penalty  rather 
than  have  the  instrument  validated  by  the  proper  stamp. 
Hence  it  was  highly  proper  to  provide  that  any  party  inter- 
ested in  having  the  instrument  or  obligation  rendered 
prim  a  facie  valid,  as  well  as  valid  in  fact,  and  in  law,  and 
''  desirous  of  affixing  the  stamp,  might  appear  and  procure 
such  stamp  to  be  affixed. 

This  is  the  fair  grammatical  construction  of  the  sentence. 
The  antecedent  of  "  he  or  they,"  who  may  appear,  is  any 
party  previously  specified  in  the  sentence  who  may  be 
desirous  of  affixing  the  stamp  for  any  reason.  This  inter- 
pretation is  consistent  with  justice,  and  fairness  to  both 
parties,  to  an  instrument,  and  I  cannot  doubt  it  was  what 
was  intended  by  the  act. 

The  other  construction  puts  it  in  the  power  of  one  party 
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to  a  note  or  other  instrument,  to  practice  the  greatest  in- 
justice against  the  other,  and  defeat  at  will,  the  most  equit- 
able and  meritorious  obligation. 

I  do  not  think  we  should  give  a  construction  which  must 
be  productive  of  such  consequences  to  the  acts  of  any  leg- 
islative body,  where  it  is  fairly  susceptible  of  one  quite  the 
reverse.  We  cannot  presume  that  congress  intended  to  fa- 
vor the  breaking  of  contracts  and  non-fulfillment  of  the 
pecuniary  obligations  by  the  maker  with  impunity,  as  a  fa- 
vored class,  and  we  ought  not  so  to  interpret  their  acts,  un- 
less constrained  by  the  clearest  and  most  unequivocal  ex- 
pressions of  such  an  intention. 

The  judgment  is  right  and  should  be  affirmed. 
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DANIEL  BROWN  and  others  agt.  THE  METROPOLITAN  GAS- 
LIGHT COMPANY. 


Where  the  object  of  the  action  by  the  plaintiffs,  for  an  injunction,  is  to  prevent  the 
defendants  from  dispossessing  them  for  non-payment  of  rent,  and  from  collecting 
rent  which  has  become  due,  and  for  which  a  draft  has  been  given,  the  injunction 
cannot  be  sustained — no  fraud,  surprise  or  undue  advantage  being  shown. 

Plaintiffs  have  remedies  at  law  which  are  entirely  adequate  .to  their  emergencies.  If 
any  counter-claim  exists  to  the  draft,  it  can  be  set  up  in  any  action  brought  to 
compel  its  payment ;  and  if  any  proceeding  for  the  non-payment  of  rent  by  the 
defendants  be  adopted  against  the  plaintiffs,  the  payment  of  the  rent  would  not 
debar  the  plaintiffs  from  securing  any  debt  of  a  similar  character  due  from  the 
defendants,  it  appearing  that  they  are  entirely  solvent. 


Special  Term,  November  18G9. 

MOTION  for  an  injunction  to  restrain  defendants  from 
taking  proceedings  to  collect  or  sue  for  rent,  or  to  dispossess 
a  tenant  for  non-payment  of  rent. 

ALGERNON  S  SULLIVAN,  for  motion. 
HOOPER  C.  VAN  VORST,  opposed. 

BRADY  J.  In  this  case  tiie  interposition  of  this  court  by 
injunction  was  unnecessary.  The  defendants  have  a  valid 
claim  against  the  plaintiffs. 

The  plaintiffs,  assuming  their  statement  to  be  true,  hnve 
a  counter  claim  against  the  defendants,  for  which  they  have 
a  legal  remedy,  and  which  can  be  collected -if  established, 
because  it  appears  that  the  defendants  are  entirely  solvent. 

The  averments  of  the  plaintiffs  of  a  hiring  by  the  defend- 
ants troin  them,  and  upon  which  the  counter  claim  rests, 
are  denied,  and  some  proof  is  added  to  the  denial  which 
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sustains  it  inferentially.  It  is  not  necessary,  however,  to 
consider  here  in  detail  the  evidence  submitted  on  behalf  of 
the  parties,  bearing  upon  the  alleged  claim  of  the  plaintiffs, 
by  which  they  seek  to  relieve  themselves  from  liability. 

It  is  enough  that  it  appears  that  the  plaintiffs  can  enforce 
their  remedy  at  law,  and  will  not  be  injured  if  left  to  pursue 
it,  inasmuch  as  the  defendants  are  perfectly  solvent. 

The  object  which  the  plaintiffs  seek  to  accomplish,  is  to 
prevent  the  defendants  from  dispossessing  them  for  non- 
payment of  rent,  and  from  collecting  rent  which  has  become 
due,  and  for  which  a  draft  has  been  given.  If  any  counter- 
claim in  fact  exist  to  the  draft,  it  can  be  set  up  in  any  ac- 
tion brought  to  compel  its  payment,  and  if  any  proceeding 
for  the  non-payment  of  rent  by  the  defendants  be  adopted 
against  the  plaintiffs,  the  payment  of  the  rent  would  not 
debar  the  plaintiffs  from  securing  any  debt  of  a  similar 
character  due  from  the  defendants. 

If  such  a  defense  be  not  good  in  summary  proceedings 
for  non-payment  of  rent,  then  the  payment  is  without  pre- 
judice, and  if  it  be  a  good  defense,  then  the  plaintiffs  can 
interpose  and  sustain  it  there.  To  arrest  proceedings  of 
the  kind  mentioned,  there  must  be  fraud,  surprise,  or  undue 
advantage,  May  agt.  James,  (37  How.,  Pr.  R.,  52 ;)  and  the 
circumstances  disclosed  in  this  case,  do  not  constitute  any 
of  these  elements. 

The  defendants  are  abundantly  responsible,  and  the  plain- 
tiffs are  protected  by  that  circumstance  from  perils  which 
might  otherwise  exist. 

I  have  to  some  extent  in  these  observations  assumed  that 
the  plaintiff's  case  was  made  out,  but  I  think  it,  neverthe- 
less, of  doubtful  import  on  the  papers  submitted  ;  sufficient 
doubt  is  thrown  upon  it  to  warrant  the  dissolution  of  the 
injunction,  but  I  do  not  place  that  result  on  such  a  con- 
clusion. I  think  the  plaintiffs  have  remedies  at  law  which 
are  entirely  adequate  to  their  emergencies,  that  they  can- 
not be  injured  in  such  sense  as  requires  the  exercise  of  the 
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power  of  the  court  by  injunction,  if  the  defendants  are  per- 
mitted to  proceed  with  their  lawful  demands,  and  that, the 
defendants  being  solvent  the  plaintiffs  are  deprived  of  the 
only  available  element  to  justify  an  injunction. 
Ordered  accordingly. 
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SUPREME  COUET. 
ELIZABETH  Fox,  appellant  agt.  JONAS  DUNCKEL,  respondent. 

The  act  of  the  legislature  entitled  "  An  act  to  amend  an  act  to  prevent  animals  from 
running  at  large  in  the  public  highways,  and  to  create  a  short  bar  to  actions  under 
said  act,"  (Latcs  of  1867,  ch.  814,)  is  not  a  violation  of  the  constitution,  which 
declares  that  ''no  person  shall  be  deprived  of  life,  liberty  or  property,  without 
due  process  of  law."  (  This  act  is  distinguishable  in  this  particular  from  the  original 
act,  passed  in  1862,  and  which  was  held  unconstitutional  in  Bochcell  agt.  Nearing, 
35  N.  Y.,  302.) 

• 

Fourth  District,  General  Term,  October,  1869. 

Before  BOCKES,  POTTER  and  ROSEKRANS,  Justices. 

APPEAL  from  judgment  entered  upon  the  report  of  a 
referee,  for  the  taking  and  detention  by  the  defendant  of  21 
cows. 

The  referee  found,  as  matter  of  fact,  that  on  the  5th  day 
of  August,  1867,  the  plaintiff  owned  the  cows  mentioned  in 
the  complaint,  and  on  that  day  they  entered  and  trespassed 
upon  the  lands  of  the  defendant  in  the  town  of  Palatine, 
Montgomery  county,  That  while  the  said  cows  were  so 
trespassing  upon  the  lands,  the  defendant  seized  and  took 
the  same  into  his  custody.  That  without  unnecessary  delay, 
on  the  6th  day  of  August,  he  made  complaint  in  writing 
under  oath,  stating  the  facts  to  L.  Marcellus.  a  justice  of  the 
peace  of  the  said  town  of  Palatine.  That  the  said  justice 
did  then  forthwith  issue  a  summons  under  his  hand,  stating 
the  facts  of  such  seizure  and  complaint,  and  requiring  the 
owner  of  such  cows,  or  any  party  having  an  interest  in  the 
same,  to  appear  before  the  said  justice,  at  his  office,  in 
the  said  town,  on  the  17th  day  of  August,  then  next,  at  11 
o'clock  A.  M.,  to  show  cause  why  said  cows  should  not  be 
sold,  and  the  proceeds  applied  according  to  the  provisions 
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of  "  an  act  to  amend  an  act,  entitled  an  act  to  prevent  ani- 
mals from  running  at  large  in  the  public  highway."  That 
the  said  summons  was  delivered  to  a  constable  of  the  said 
town,  who  served  the  same  on  the  same  day  as  required  by 
the  said  act,  by  posting  copies  of  the  same  in  six  public  and 
conspicuous  places  in  said  town.  That  while  the  defendant 
was  retaining  the  said  cows  under  the  act  aforesaid,  and 
after  he  had  the  same  five  days,  and  before  the  said  17th 
day  of  August,  the  plaintiff  commenced  this  action,  and  the 
sheriff  took  the  said  cows  and  delivered  the  same  to  the 
plaintiff,  who  has  since  had  the  same.  That  during  the 
said  five  days,  while  the  said  cows  were  in  defendants 
premises,  he  milked,  and  had  the  milk  of  the  same.  That 
said  cows  were  worth  at  least  $1,000. 

The  referee  found  and  decided  as  conclusion  of  law,  that 
the  defendant  had  the  right,  under  the  act  aforesaid,  to 
seize  the  said  cows,  and  take  the  same  into  custody,  and 
that  he  was  in  the  lawful  possession  of  the  same  at  the  time 
of  the  commencement  of  this  action,  that  the  plaintiff  had 
no  right  to  the  possession  of  them  without  a  compliance 
on  his  part  with  the  provisions  of  the  said  act;  and  further 
decided  upon  the  whole  case  that  the  defendant  was,  at  the 
time  of  the  commencement  of  this  action,  entitled  to  the 
possession  of  the  said  cows,  and  he  ordered  judgment  in 
favor  of  the  defendant  against  the  plaintiff,  in  accordance 
with  the  foregoing  conclusion,  with  costs.  The  plaintiff 
appealed  to  this  court. 

J.  GENTER  for  plaintiff, 

J.  D.  WENDELL  for  defendant. 

I.  It  is  conceded  that  the  proceedings  of  the  defendant, 
under  the  law  of  1S67,  were  regular  ;  and  that,  if  this  law 
is  constitutional,  it  affords  a  complete  defense. 

The  law  of  1862  was  held  to  be  unconstitutional,  in 
Rockwell  agt.  Near'mg,  (35  N.  Y..}  302,)  mainly,  if  not  ex- 
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clusively,  upon  the  ground  that  it  failed  to  provide  for  any 
trial  or  hearing  before  a  justice ;  and  it  was  the  object  and 
design  of  this  amendatory  act  of  1867,  to  steer  clear  of  the 
difficulties  and  remedy  the  defects  pointed  out  in  the  above 
decision. 

In  the  present  act  there  are  provisions  for  a  trial  and 
hearing  upon  all  the  questions  that  can  arise  in  the  case  be- 
fore the  justice.  Personal  service  of  process  is  not  required 
in  addition  to  the  summons  required  to  be  posted  in  six 
public  places ;  for  in  the  majority  of  cases  the  latter  are 
quite  sufficient  to  give  personal  notice  to  the  owner  of  the 
property.  Nor  is  a  personal  service  always  required  to 
render  a  judicial  proceeding  regular.  Common  law  actions, 
in  many  cases,  can  now  be  commenced  by  publication  of 
summons  alone.  Upon  the  return  of  the  summons,  the 
owner  of  these  cattle  could  appear  and  answer,  notwith- 
standing there  was  no  personal  service,  and  issue  could  be 
regularly  joined,  and  all  subsequent  proceedings  can  then 
be  conducted  as  in  civil  actions.  All  questions  that  can 
arise  in  any  civil  action  may  then  be  litigated.  In  this  case, 
there  is  no  levying  without  process,  or  condemning  without 
proof,  or  selling  without  execution.  We  have,  in  the 
statute  of  1867,  the  remedy,  the  absence  of  which  rendered 
the  statute  of  1862  unconstitutional. 

In  the  case  of  Eockwell  agt.  Nearing,  (35  N,  Y.,  302,)  it  is 
said  that  chapter  459  of  the  laws  of  1862  is  unconstitution- 
al, in  so  far  as  it  authorizes  the  seizure  and  sale  of  animals 
found  trespassing  within  a  private  enclosure  without  judi- 
cial process.  The  statute  of  1867  obviates  this  difficulty 
by  amending  what  is  unconstitutional  in  the  former  statute, 
and  furnishes  the  remedy  upon  which  the  constitutionality 
of  the  proceedings  of  this  case  depend. 

Can,  then,  the  learned  counsel  reasonably  and  success- 
fully contend,  in  view  of  the  above  facts,  that  the  law  is 
invalid  and  unconstitutional,  so  far  as  it  relates  to  private 
trespass,  and  tnat  the  act -is  in  direct  conflict  with  the  bill 
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of  rights,  and  the  constitutional  prerogative  that  no  citizen 
shall  be  deprived  of  his  property  without  due  process  of 
law! 

Before  the  court  will  declare  that  an  act  of  the  legisla- 
ture is  unconstitutional,  a  case  must  necessarily  be  pro- 
duced and  presented,  the  facts  and  circumstances  of  which 
furnish  no  reasonable  doubt  of  its  invalidity.  (Ex  Parte 
McCollum,  1  Cow.,  450 ;  Clark  agt.  city  of  Rochester,  24 
Barb.,  446 ;  People  agt.  Hunt'mgton,  4  N.  Y.  Leg.  Ois., 
187.) 

II.  It  only  remains  to  examine  the  question  raised  by  the 
plaintiff,  that  there  was  an  excess  or  abuse  ot  authority  on 
the  part  of  the  defendant.  It  is  difficult  to  see  how  this 
can  be  reasonably  claimed..  That  the  defendant  was  obliged 
to  milk  said  cows,  there  can  be  no  doubt.  The  common 
impulse  which  excites  kindness  and  forbids  cruelty  to  ani- 
mals, would  prompt  him  to  exhibit  this  token  of  humanity, 
if  he  had  no  other  motive.  That  he  could  not  have  done 
otherwise  than  to  use  and  mingle  the  milk  with  his  own, 
no  reasonable  person  can  deny.  Had  he  kept  the  milk  in 
its  crude,  or  original  state,  every  one,  who  knows  its  nature, 
will  say  that  it  would  have  deteriorated  in  value,  and  ul- 
timately become  totally  worthless.  His  right  to  keep  the 
cows  safe  and  secure  within  his  stable  cannot  be  ques- 
tioned. He  certainly  was  not  obliged  to  keep  them  in  his 
pasture.  In  what  way,  then,  did  he  exceed  or  abuse  his 
authority  ?  It  must  be  patent  to  all  that  this  question  is 
either  unfounded,  or  if  it  is  to  be  decided,  its  decision  must 
be  in  favor  of  the  defendant,  and  extend  to  him  the  right 
and  authority  which  he  has  exercised  under  the  surveillance 
and  direction  of  the  law. 

POTTER  J.  The  only  question  discussed  in  this  case  is  the 
constitutional  validity  of  the  act  of  the  legislature  entitled 
"an  act  to  amend  an  act  to  prevent  animals  from  running 
at  large  in  the  public  highways,  and  to  create  a  short  bar 
to  actions  under  said  act,"  (Chap.  814,  laws  of  1S07.)  The 
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second  section  of  this  act  declares  it  shall  be  lawful  for  any 
person  to  seize  and  take  into  his  custody,  and  retain  until 
disposed  of  according  to  law,  any  animal  which  may  be 
trespassing  upon  premises  owned  or  occupied  by  him." 
The  third  section  authorized  and  made  it  the  duty  of  any 
person  who  shall  have  seized  and  taken  into  possession  any 
animal  under  the  authority  of  the  preceding  section,  to 
make  immediate  complaint  in  writing,  under  oath,  stating 
the  facts  to  a  justice  of  the  peace,  of  the  town  in  which 
such  seizure  occurred;  such  justice  was  thereby  given 
jurisdiction  to  have  and  determine  such  matter,  and  was 
directed  to  proceed  in  the  same  manner  as  in  civil  actions, 
except  as  specially  charged  in  that  act,  and  was  directed, 
forthwith,  to  issue  a  summons  under  his  hand,  stating  the 
fact  of  such  seizure  and  complaint,  and  requiring  the  owner 
of  the  animal,  or  any  party  having  an  interest  in  the  same, 
to  show  cause  before  such  justice  at  a  time  and  place  to  be 
specified  in  said  summons,  why  said  animal  should  not  be 
sold,  and  the  proceeds  applied  as  directed  in  said  act.  The 
time  to  show  such  cause  was  fixed  in  the  act,  to  be  not  less 
than  ten  nor  more  than  twenty  days  from  the  issuing  of 
the  summons ;  any  constable  of  the  town,  or  any  elector 
thereof,  authorized  to  do  so  by  the  justice  in  writing  there- 
on, was  authorized  to  serve  the  summons;  such  service  was 
required  to  be  made  by  posting  the  same  in  at  least  six 
public  and  conspicuous  places  in  said  town,  one  of  which 
places  was  required  to  be  the  nearest  district  school-house. 
At  the  time  and  place  appointed  for  the  return  of  the  sum- 
mons, the  complainant,  and  any  person  interested  in  such 
animal,  or  his  agents,  were  allowed  to  appear  in  the  pro- 
ceeding, and  on  filing  an  oath  subscribed  by  him,  denying 
any  or  all  of  the  facts  alleged  in  the  complaint,  should  be 
deemed  to  have  joined  an  issue  in  the  proceedings,  and  the 
subsequent  proceedings  are  directed  to  be  as  in  civil  actions, 
go  far  as  they  can  be,  unless  otherwise  provided  in  the  act. 
The  section  further  provides  for  the  return  of  the  summons,  , 
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the  appearance  of  parties  interested,  a  trial  by  jury,  &c., 
by  the  justice,  and  if  no  sufficient  cause  be  shown  that  a 
warrant  be  issued  by  the  justice,  directed  to  a  constable  of 
the  town,  commanding  him  to  sell  the  animals  at  public 
auction,  in  the  usual  manner  of  constable  sales,  fur  tin;  best 
price  he  can  obtain,  and  return  the  proceeds  of  sale,  and  the 
justice  shall  then  adjudge  the  costs  of  the  proceeding  ac- 
cording to  the  rates  specified  in  the  act,  and  the  damages 
sustained  to  complainant  by  reason  of  the  trespass,  the  sur- 
plus moneys  to  be  paid  to  the  owner  or  party  entitled  to  the 
same,  in  the  manner  therein  prescribed,  and  if  not  demanded 
within  a  year,  to  be  paid  by  the  justice  to  the  overseers  of 
the  poor  of  the  town,  &c.  The  sixth  section  provides  for 
an  appeal  to  the  county  court  from  the  trial  before  the 
justice. 

Such  are  substantially,  all  the  provisions  of  the  act  in 
question,  which  are  important  to  consider  in  passing  upon 
this  case;  and  if  the  act  is  constitutional,  the  proceeding* 
under  it  are  regular,  and  the  defendant  on  the  trial  estab- 
lishes a  perfect  defense. 

It  is  claimed  to  be  in  violation  of  that  part  of  section  6 
of  the  first  article  of  the  constitution  of  the  state  of  New 
i^ork,  which  declares  that  no  person  shall  be  deprived  of 
life,  liberty,  or  property,  without  due  process  of  laiv.  This 
appeal  is  based  upon  the  authority  of  Rockwell  agt.  Near- 
ing,  (35  N.  Y.,  302,)  which  gave  judicial  construction  to 
the  act  of  1862,  of  which  the  act  in  question  is  an  amend- 
ment. That  act  was  held  to  be  unconstitutional  so  far  as 
it  authorized  the  seizure  and  sale  of  property  without  judi- 
cial process,  for  a  private  trespass.  In  that  respect  the  act 
of  1867  is  clearly  distinguishable  from  the  act  of  1S62  ;  the 
act  of  1867  clearly  furnishes  a  court  upon  which  it  confers 
jurisdiction  in  express  terms,  to  issue  process,  to  allow  an 
issue  to  be  joined,  to  hear  the  parties  upon  the  merits,  to 
adjudge  thereon,  as  in  other  civil  cases,  with  the  right  to 
appeal  to  a  higher  court  for  review  and  trial.  Besides,  thtt 
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case  of  Rockwell  agt.  Nearing  clearly  recognized  as  consti- 
tutional, and  as  being  l>y  due  process  qflaiv,  all  such  sum- 
mary proceedings  as  were  recognized  by  statute  or  at  com- 
mon law,  prior  to  the  adoption  of  the  "bill  of  rights."  The 
right  to  distrain  cattle  damage  feasant:  is  as  old  as  American 
common  law,  and  was  recognized  by  our  statutes  prior  to 
the  adoption  of  our  constitution  (2  Rev.  Stat.  517,  5  ed., 
vol.  3,  p.  841;  3  Black.,  Com.  6,)  and  proceedings  under  that 
system,  which  provides  forms  of  trial,  and  due  precautions 
against  oppression,  was  ever  regarded  as  "  %  due  process 
of  law."  u  It  was  a  proceeding,"  says  Blaclcstone,  "  arising 
from  the  necessity  of  the  thing  itself,  as  it  might  otherwise 
be  impossible,  at  a  future  time,  to  ascertain  whose  cattle 
they  were  that  committed  the  trespass  or  damage,"  (3  Com. 
6.)  The  learned  commentator  might  have  added,  had  he 
lived  in  our  day,  that  it  might  be  sometimes  doubtful 
whether  the  owner  of  the  cattle  was  sufficiently  solvent, 
taking  into  consideration  what  the  statute  exempts  from 
liability  to  execution,  to  pay  the  damages  done  by  the  tres- 
pass. This  proceeding  is  no  ne\XT,  severe,  unknown,  extra- 
ordinary, or  oppressive  proceeding,  nor  is  the  statute  to 
be  regarded  as  penal,  but  remedial.  The  party  injured  is 
provided  with  a  summary  remedy,  it  is  true,  but  a  remedy 
established  by  long-known  usage,  and  rules  of  statute,  and 
common  law,  entirely  suitable  to  the  exigencies  of  the  case, 
giving  the  owner  full  protection  against  all  excesses  or 
abuses  which  may  grow  out  of  the  law.  How,  then,  is  this 
law  unconstitutional  ?  Surely  the  legislature  are  not  pro- 
hibited from  transferring  the  jurisdiction  of  assessing,  or 
appraising  damages  from  fence  viewers  to  justices  of  the 
peace.  Nor  can  it  be  contended  that  justices  are  less  qual- 
ified to  appraise  damages  by  sworn  testimony  than  fence 
viewers.  Nor  should  the  owner  of  beasts  complain  of  a 
change  of  the  law  that  gives  him  a  jury  of  the  vicinage  to 
hear  his  defense,  and  to  assess  damages,  nay,  to  add  to  his 
security  by  the  right  to  appeal  to  a  higher  tribunal.  If, 
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then,  the  act  in  question,  which  confers  jurisdiction  on 
justices,  is  not  inhibited  by  the  constitution,  the  provis- 
ions .made  to  carry  out  the  proceedings  to  final  judgment 
must  be  incident  to  the  necessary  exercise  of  the  power 
conferred.  Nor  can  the  court  declare  the  act  to  be  uncon- 
.stitutional  because  of  the  possibility,  or  even  probability, 
that  the  officers  or  parties  with  whom  power  is  intrusted  to 
carry  out  its  provision,  may,  or  can,  abuse  that  trust ;  nor 
even  because  the  compensations  for  distraining  and  keep- 
ing snch  cattle  are  exorbitant ;  or  because  a  short  statute 
of  limitation  is  enacted  as  to  the  right  to  the  surplus  arising 
from  sales.  The  plaintiff  is,  I  think,  mistaken  in  his  view 
of  what  the  case  of  Rockwell  agt.  Near-ing  decides.  Some 
of  the  strong  remarks  of  Judge  PORTER  in  that  case,  (cited 
in  the  brief,)  based  upon  the  assumption  of  the  invalidity 
of  the  act  of  1862,  affording  a  summary  remedy  unknown 
to  the  common  law,  while  appropriate  in  that  case,  do  not 
apply  to  this.  There  it  was  held  that  there  had  been  an 
abuse  of  power  after  the  seizure  of  the  cattle,  here  there 
had  been  none.  That  was  not  a  seizure  damage  feasant, 
this  is ;  that  statute  provided  for  seizure  without  judicial 
trial,  this  allows  a  trial  and  a  defense  upon  the  merits.  In 
this  the  proceeding  was  by  due  process  of  law,  in  that  there 
was  no  such  proceeding.  The  cases  are  dissimilar  in  prin- 
ciple. I  think  the  judgment  should  be  affirmed. 


*NoxE. — The  second  section  of  the  act  of  1867,  reads  as  follows:  "It  shall  be 
lawful  for  any  person  to  seize  and  take  into  his  custody,  and  retain  till  disposed  of 
as  required  by  law,  any  animal  which  may  be  in  any  public  highway  and  opposite 
to  land  owned  or  occupied  by  him,  contrary  to  the  provisions  of  the  foregoing  sec- 
tion, or  of  any  animal  which  may  be  trespassing  upon  premises  oiened  or  occupied  by 
him."  Substantially,  the  same  provision  is  contained  in  the  act  of  1862.  Tliis  case 
comes  within  the  last  clause  of  this  section,  as  the  defendant  took  the  cows  into  his 
custody  by  virtue  of  this  act,  while  they  were  trespassing  upon  lands  owned  and 
occupied  by  him.  Therefore,  the  pre-existing  laws  in  reference  to  distraining  cattle 
damage  feat  ant,  and  in  relation  to  strays,  have  no  application  to  this  case  ;  it  is  a  pri 
vate  trespass,  in  which  the  public  have  no  concern.  And  in  RocltrtU  agt.  Xearing 
(35  N.  Y,,  302),  it  was  held,  that  such  summary  proceedings  as  the  common  law 
recognized,  and  such  as  were  authorized  by  statute,  prior  to  the  adoption  of  the  bill 
of  rights,  may  be  regarded  as  "  due  process  of  law,"  but  HO  form  afprocetdingt  the* 
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existed  which  authorised  the  summary  confiscation  of  private  property  as  a  punishment 
for  a  mere  trespass. 

Now,  the  question  arises,  whether  the  amendment  of  the  act  of  1867,  constitutionally 
authorizes  the  taking  and  seizure  of  private  property  for  a  mere  private  trespass. 
This  question  is  decided  in  the  affirmative  by  the  foregoing  able  opinion  of  Judge 
POTTER,  on  the  ground,  that  the  act  furnishes  due  process  and  proceedings,  and 
confers  jurisdiction  on  the  court  for  that  purpose.  But  it  will  be  seen  that  the  act 
authorizes  the  seizure  of  the  property  without  any  process  whatever,  except  the 
authority  of  the  act,  which  like  any  other  act  of  the  legislature,  cannot  be  consid- 
ered of  itself,  due  process  of  law.  Is  not  the  owner  of  the  property  deprived  of  it, 
within  the  meaning  of  the  constitution,  just  as  much  wh  ere  it  is  seized  and  held  for 
twenty-four  hours,  as  he  is  where  it  is  held  for  any  longer  time  ?  It  is  the  seizurt 
and  the  talcing  of  the  property  which  we  think  violates  the  constitution;  the  owner 
is  then  effectually  deprived  of  it.  .  If  the  summons  and  complaint  by  and  before  the 
justice  authorized  by  the  act,  were  required  to  be  issued  and  served  before  the  seizure 
and  taking  of  the  property,  it  would  seem  to  give  sjme  semblance  of  authority  for 
taking  it ;  although  we  are  not  aware  of  any  legal  method  of  taking  private  prop- 
erty in  satisfaction  of  damages  for  a  private  trespass,  except  by  judgment  and  exe- 
cution ;  any  other  proceeding  to  accomplish  such  a  result,  would  seem  to  be  "  undue 
process  of  law."  We  therefore,  cannot  see  why,  the  amendment  of  this  act  is  not  aa 
directly  in  the  teeth  of  the  constitution,  as  was  the  original  act  ot  1862,  when  ap- 
plied to  a  private  trespass.  REF. 
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SUPREME  COURT. 

WILLIAM  H.  MACKINTOSH  and  others  agt.  JOSEPH  FATMAN, 
survivor  of  SAMUEL  MYERS,  deceased. 

Where  on  the  dissolution  of  a  copartnership,  the  retiring  partners  take  a  bond  of 
indemnity  of  the  remaining  partner,  with  a  surety,  to  pay  all  the  partnership  debts, 
&.c  ,  the  landlord  of  the  premises  can  not  sustain  an  action  on  the  bond  for  rent 
due  from  the  partnership,  or  from  the  remaining  partner.  There  is  no  privity  of 
contract  between  the  parties  to  the  action. 

Special  Term,  October  1869. 

THE  complaint  alleges  that  Myers,  Canfield  &  Son,  as 
copartners,  leased  certain  premises  of  plaintiffs  for  a  term  of 
years.  The  lease  contained  covenants  on  the  part  of  the 
tenants  to  pay  the  rent.  The  premises  were  occupied  by 
the  partners. 

During  the  term,  Myers,  Canfield  &  Son  dissolved. 

The  Canfields  sold  out  their  interest  in  the  partnership 
property  arid  effects  to  Myers,  and  Myers  entered  into  an 
agreement  with  the  Canfields  to  pay  and  discharge  the 
partnership  debts  and  obligations. 

At  the  time  of  making  this  agreement,  the  defendant, 
Fatman,  jointly  with  Myers,  executed  a  bond  to  the  Can- 
fields,  (the  retiring  partners,)  in  the  penal  sum  of  fifty 
thousand  dollars,  with  a  condition  that  if  the  said  Myers 
should  well  and  truly  assume  and  pay  all  the  debts  and 
liabilities  of  the  said  firm  of  Myers,  Canfield  &  Son,  and 
save  harmless  the  Canfields  from  and  against  the  same,  the 
obligation  was  to  be  void,  otherwise  to  remain  in  full  force 
and  virtue. 

The  complaint  alleges  that  after  tne  making  of  the  bond, 
rent  for  the  premises  fell  due  to  the  plaintiffs,  to  the  amount 
of  $3,375. 

VOL.  XXXVIH.  10 
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That  subsequent  to  the  making  of  the  bond,  Myers  died. 

The  action  is  brought  on  this  bond  by  the  plaintiffs,  the 
landlord,  against  the  defendant,  Fatman,  as  the  surviving 
obligor  thereof,  for  the  rent  due  and  unpaid. 

The  defendant  demurred  to  the  complaint,  and  alleged  as 
ground  of  demurrer  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

CHARLES  H.  SMITH,  for  plaintiff.  . 

HOOPER  C.  VAN  VORST,  for  defendant. 

SUTHERLAND,  J.  Assuming  that  the  rent  is  a  debt  or  lia- 
bility of  the  firm  of  Myers,  Canfield  &  Co.,  I  think  that  the 
complaint  does  not  show  a  right  in  the  plaintiffs  to  bring  an 
action  on  the  bond,  and  therefore,  that  it  does  not  show 
a  cause  of  action  by  the  plaintiffs  against  the  defendant. 

The  plaintiffs  were  not  parties  to  the  bond,  and  there  is 
no  privity  of  contract  between  them  and  the  obligors,  or 
the  surviving  obligor. 

The  case  made  by  the  complaint  is  not  the  case  of  A. 
promising  B.  to  pay  C.  (a  named,  specified  third  party,)  a 
certain  specified  sum  of  money. 

There  must  be  judgment  for  the  defendant  on  the  de- 
murrer, with  costs. 
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UNITED  STATES  SUPREME  TOURT. 

PRESIDENT,  DIRECTORS  AND  COMPANY  OE  THE  VEAZIE  BANK 
agt.  JEREMIAH  FENNO,  collector. 

"  Every  national  banking  association,  state  banlc,  or  state  banking  association,  shall 
pay  a  tax  of  ten  per  centum  on  the  amount  of  notes  of  any  person,  state  bank,  or 
state  banking  institution,  used  for  circulation,  and  paid  out  by  them,  after  the  1st 
day  of  August,  1866  ;  and  such  tax  shall  be  assessed  and  paid  in  such  manner  as 
shall  be  prescribed  by  the  commissioner  of  internal  revenue."  (Act  of  Congress, 
July  1st,  1866;  14  U.  S.  St.,  146.) 

This  law  is  not  repugnant  to  the  Constitution  of  the  United  States,  as  being  a  direct 
tax,  which  requires  to  be  apportioned  among  the  states  agreeable  to  the  constitu- 
tion ;  because  it  is  not  a  direct  lax,  within  the  meaning  of  the  constitution.  Nor  i« 
it  unconstitutional  as  impairing  a  franchise  granted  by  the  state;  for  it  is  not  the 
franchise  of  the  banks  which  is  sought  to  be  taxed,  but  the  property  created  or  con- 
tents made  and  issued  by  them. 

The  poicer  to  tax  may  be  exercised  oppressively  upon  persons,  but  the  responsibility 
of  the  legislature  is  not  to  the  courts,  but  to  the  people,  by  whom  its  members 
are  elected  ;  so  that  if  a  particular  tax  bears  heavily  upon  a  corporation,  or  a  class 
pf  corporations,  it  cannot,  therefore,  be  pronounced  contrary  to  the  constitution.* 

(NELSON  and  DAVIS,  Justices,  dissented.) 

Chief  Justice  CHASE  delivered  the  following  opinion  : 
THE  necessity  of  adequate  provision  for  the  financial 
exigencies  created  by  the  late  rebellion  suggested  to  the 
administrative  and  legislative  departments  of  the  govern- 
ment, important  changes  in  the  systems  of  currency  and 
taxation  which  had  hitherto  prevailed.  These  changes, 

*  Suppose  the  tax  imposed  by  congress  upon  the  circulation  of  state  banks  was 
confessedly  so  excessive  as  to  close  them  up  and  render  their  franchises  entirely 
nugatory,  would  not  such  a  tax  be  clearly  unconstitutional,  as  destroying  a  franchise 
granted  by  the  state?  The  object  for  which  the  franchise  was  granted,  being  taxfd 
to  death,  the  franchise  itself  must  fall ;  consequently  if  it  is  unconstitutional  to  tax 
the  franchise  of  a  state  bank  directly  and  in  terms,  and  thus  fatally  impair  it.  the 
same  result  must  lollow  by  taxing  its  circulation  out  of  existence.  Then  the  ques- 
tion in  this  case  would  be,  whether  the  tax  of  ten  per  centum  on  their  circulation  is 
sufficient  effectually  to  produce  that  effect;  and  if  not,  then  the  question  arises,  does 
not  this  tax  indirectly  impair  the  franchise  to  a  certain  extent,  contrary  to  the  con- 
stitution.— REP. 
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more  or  less  distinctly  shown  in  administrative  recommen- 
dations, took  form  and  substance  in  legislative  acts.  We 
have  now  to  consider,  within  a  limited  range,  those  which 
relate  to  circulating  notes  and  taxation  of  circulation.  At 
the  beginning  of  the  rebellion,  the  circulating  medium  con- 
sisted almost  entirely  of  bank  notes  issued  by  numerous 
independent  corporations,  variously  organized  under  state 
legislation,  of  various  -  degrees  of  credit,  and  very  unequal 
resources,  administered  often  with  great — and  not  unfre- 
quently  with  little — skill,  prudence  and  integrity.  The 
acts  of  congress  then  in  force  prohibiting  the  receipt  or  dis- 
bursement, in  the  transactions  of  the  national  government, 
of  anything  except  gold  and  silver,  and  the  laws  of  the  state 
requiring  the  redemption  of  bank  notes  in  coin  on  demand, 
prevented  the  disappearance  of  gold  and  silver  from  circula- 
tion. There  was  then  no  authorized  national  currency 
except  coin,  and  no  national  taxation  was  imposed  in  any 
form  on  the  state  bank  circulation. 

The  first  act  authorizing  the  emission  of  notes  by  the 
treasury  department  for  circulation  was  that  of  July  17, 
1861  (12,  U.  S.  St.,  259).  The  notes  issued  under  this  act 
were  treasury  notes,  payable  on  demand  in  coin.  The 
amount  authorized  by  it  was  $50,000,000,  and  was  increased 
by  the  act  ot  February  12,  1S62  (12,  U.  8.  St.,  338)  to 
$60,000,000.  On  the  31st  of  December,  1861,  the  state 
banks  suspended  specie  payment.  Until  this  time  the  ex- 
penses of  the  war  had  been  paid  in  coin  or  in  the  demand 
notes  just  referred  to,  and  for  some  time  afterwards  they 
continued  to  be  paid  in  these  notes,  which,  if  not  redeemed 
in  coin,  were  received  as  coin  in  the  payment  of  duties. 
Subsequently,  on  the  25th  of  February,  1862  (12,  U.  S.  St., 
341),  a  new  policy  became  necessary,  in  consequence  of  the 
suspension  and  the  condition  of  the  country,  and  was 
adopted.  The  notes  hitherto  issued,  as  has  just'  been  stated, 
were  called  treasury  notes,  and  were  payable  on  demand  in 
coin.  The  act  now  passed  authorized  the  issue  of  bills  for 
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circulation,  under  the  name  of  United  States  notes,  made 
payable  to  bearer,  but  not  expressed  to  be  payable  on 
demand,  to  the  amount  of  $150,000,000,  and  this  amount 
was  increased  by  subsequent  acts  to  $450,000,000  of  which 
$50,000,000  were  to  be  held  in  reserve  and  only  to  be  issued 
for  a  special  purpose  and  under  special  directions  as  to 
withdrawal  from  circulation.  (Act  of  July  11,  1862,  12 
U.  S.  St.,  532  ;  act  of  March  3,  1863,  12  U.  S.  St.,  710.) 
These  notes,  until  after  the  close  of  the  war,  were  always 
convertible  into,  or  receivable  at  par  for  bonds  payable  in 
coin,  and  bearing  coin  interest  at  a  rate  not  less  than  five 
per  cent ;  and  the  acts  by  which  they  were  authorized  de- 
clared them  to  be  lawtul  money  and  a  legal  tender.  This 
currency,  issued  directly  by  the  government  for  the  dis- 
bursement of  the  war  and  other  expenditures,  could  not 
obviously  be  a  proper  object  of  taxation ;  but  on  the  25th 
of  February,  1863,  was  passed  the  act  authorizing  national 
banking  associations  (12  U.  S.  St.,  670),  in  which,  for  the 
first  time  during  many  years,  congress  recognized  the  ex- 
pediency and  duty  of  imposing  a  tax  upon  currency.  By 
this  act  a  tax  of  ten  per  cent  annually  was  imposed  on  the 
circulation  of  the  associations  authorized  by  it.  Soon  after, 
by  the  act  of  March  3,  ]863-  (12  U.  S.  St.,  712),  a  similarly 
lighter  tax  of  one  per  cent  annually  was  imposed  on  the 
circulation  of  state  banks  in  certain  proportions  to  their 
capital  and  of  two  per  cent  on  the  excess,  and  the  same  act 
reduced  the  tax  on  the  national  associations  to  the  same 
rate.  Both  acts  also  imposed  taxes  on  capital  and  deposits, 
which  need  not  be  noticed  here.  At  a  later  date,  by  the 
act  of  June  3,  1864  (13,  U.  S.  St.,  Ill),  which  was  substi- 
tuted for  the  act  of  February  25,  1863,  authorizing  national 
banking  associations,  the  rate  of  tax  on  circulation  was  con- 
tinued and  applied  to  the  whole  amount  of  it,  and  the 
shares  of  their  stockholders  were  also  subject  to  taxation  by 
the  states  ;  and  a  few  days  afterwards  by  the  act  of  June 
30,  1S64  (13,  U.  S.  St.,  277),  to  provide  ways  and  means 
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for  the  support  of  the  government,  the  tax  on  the  circulation 
of  the  state  banks  was  also  continued  at  the  same  annual 
r#te  of  one  per  cent,  as  before,  but  payment  was  required  in 
monthly  instalments  of  one-twelfth  of  one  per  cent,  with 
monthly  reports  from  each  state  bank  of  the  amount  in  cir- 
culation. It  can  hardly  be  doubted  that  the  object  of  this 
provision  was  to  inform  the  proper  authorities  of  the  exact 
amount  of  paper  money  in  circulation,  with  a  view  to  its 
regulation  by  law.  It  was  the  first  step  taken  by  congress 
in  that  direction,  and  it  was  followed,  some  months  later, 
by  the  act  of  March  3,  1865,  amendatory  of  the  prior  inter- 
nal revenue  acts,  the  sixth  section  of  which  provides  "  that 
every  national  banking  association,  state  bank  or  state 
banking  association  shall  pay  a  tax  of  ten  per  centum  on  the 
amount  of  the  notes  of  any  state  bank  or  state  banking  asso- 
ciation paid  out  by  them  after  the  1st  day  of  July,  1S66." 
(13,  U.  S.  St.,  484.)  The  same  provision  was  re-enacted, 
with  a  more  extended  application,  on  the  13th  of  July, 
1866,  in  these  words: — 

"  Every  national  banking  association,  state  bank  or  state 
banking  association  shall  pay  a  tax  of  ten  per  centum  on  the 
amount  of  notes  of  any  person,  state  bank  or  state  banking 
institution  used  for  circulation  and  paid  out  by  them  after 
the  1st  day  of  August,  1866,  and  such  tax  shall  be  assessed 
and  paid  in  such  manner  as  shall  be  prescribed  by  the  com- 
missioner of  internal  revenue."  (14,  U.  S.  St.,  146.) 

The  constitutionality  of  the  last  provision  is  now  drawn 
in  question,  and  the  brief  statement  of  the  recent  legislation 
of  congress  has  been  made  for  the  purpose  of  placing  in  a 
clear  light  its  scope  and  bearing,  especially  as  developed  in 
the  provisions  just  cited.  It  will  be  seen  that  when  the 
policy  of  taxing  bank  circulation  was  first  adopted  in  1863, 
congress  was  inclined  to  discriminate  for,  rather  than  against 
the  circulation  of  the  state  banks ;  but  that  when  the 
country  had  been  sufficiently  furnished  with  a  national  cur- 
rency by  the  issue  of  the  United  States  and  of  national  bank 
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notes,  the  discrimination  was  turned,  and  very  decidedly 
turned,  in  the  opposite  direction. 

The  general  question  now  before  us  is  whether  or  not  the 
tax  of  ten  per  cent  imposed   on  state   banks  or   national 
banks,  paying  out  the  notes  of  individual  or  state  banks 
used  for  circulation,  is  repugnant  to  the  constitution  of  the 
United   States.     It   is  presented  by  a  certificate  of  division 
of  opinion  between  the  judges  of  the  circuit  court  of  the 
United  States  for  the  district  of  Maine,  in  a  suit  brought  by 
the  president,  directors  and  company  of  the  Veazie  Bank 
against  Jeremiah  Fenno,  collector  of  internal  revenue,  for 
the  recovery  of  the  tax,  penalty  and  costs,  paid  by  the  bank 
to  the  collector  under  protest,  and  to  avoid  distraint.     The 
Veazie  bank  is  a  corporation  chartered  by  the  state  of  Maine, 
with  a-uthority  to  issue  bank  notes  for  circulation  ;  and  the 
notes  on  which   the  tax  imposed  by  the  act  was  collected 
were  issued  under  this  authority.     There  is  nothing  in  the 
case  showing  that  the   bank  sustained  any  relation  to  the 
state  as  a  financial  agent,  or  that  its  authority  to  issue  notes 
was  conferred  or  exercised   with  any  special  reference  to 
other  than  private  interests.     The  case   was  presented  to 
the  circuit  court  upon  an  agreed  statement  of  facts,  and 
upon  a  prayer  for  instructions  to  the  jury  the  judges  found 
themselves  opposed  in  opinion  on  three  questions,  the  first 
of  which  was  this—  whether  the  second  clause  of  the  ninth 
section  of  the   act  of  congress  of  the  13th  of  July,  1SG6, 
under  which  the  tax  in  this  case  was  levied  and  collected, 
is  a  valid  and  constitutional  law.     The  other  two  questions 
differ  from  this  in  form  only,  and  need  not  be  recited. 

In  support  of  the  position  that  the  act  of  congress,  so  far 
as  it  provides  for  the  levy  and  collection  of  the  tax,  is  re- 
pugnant to  the  constitution,  two  propositions  have  been 
argued  with  much  force  and  earnestness.  The  first  is,  that 
the  tax  in  question  is  a  direct  tax  and  has  not  been  appor- 
tioned among  the  states  agreeably  to  the  constitution.  The 
second  is,  that  the  act  imposing  the  tax  impairs  a  franchise 
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granted  by  the  state,  and  that  congress  has  no  power  to 
pass  any  law  with  that  intent  or  effect.  The  first  of  these 
propositions  will  be  first  examined.  The  difficulty  of  de- 
fining with  accuracy  the  terms  used  in  the  clauses  of  the 
constitution  which  confer  the  power  of  taxation  upon  con- 
gress, was  felt  in  the  convention  which  framed  that  instru- 
ment, and  has  always  been  experienced  by  courts  when 
called  upon  to  determine  their  meaning.  The  general 
intent  of  the  constitution,  however,  seems  clear.  The 
general  government,  administered  by  the  congress  of  the 
confederation,  had  been  reduced  to  the  verge  of  impotency 
by  the  necessity  of  relying  for  revenue  upon  requisitions  on 
the  states ;  and  it  has  a  leading  object  in  the  adoption  of 
the  constitution,  to  relieve  the  government  to  be  organized 
under  it  from  this  necessity  and  confer  upon  it  ample  power 
to  provide  revenue  by  the  taxation  of  persons  and  property. 
And  nothing  is  clearer,  from  the  discussions  in  the  conven- 
tion and  the  discussions  \\hich  preceded  final  ratification  by 
the  necessary  number  of  states,  than  the  purpose  to  give  the 
power  to  congress  as  to  the  taxation  of  everything  except 
exports  in  its  fullest  extent.  The  purpose  is  apparent,  also, 
from  the  terms  in  which  the  taxing  power  is  granted.  The 
power  is  "to  lay  and  collect  taxes,  duties,  imposts  and 
excises,  to  pay  the  debts  and  provide  for  the  common  de- 
fence and  general  welfare  of  the  United  States."  More 
comprehensive  words  could  not  have  been  used.  Exports 
only  are,  by  another  provision,  excluded  from  its  application. 
There  are,  indeed,  certain  virtual  limitations  arising  from 
the  principles  of  the  constitution  itself.  It  would  undoubt- 
edly be  an  abuse  of  the  power  if  so  exercised  as  to  impair 
the  separate  existence  and  independent  self-government 
(County  of  Lane  vs.  State  of  Oregon,  7  Wall.,  73)  of  the  state, 
or  if  exercised  for  ends  inconsistent  with  the  limited  grants 
of  power  in  the  constitution. 

And  there  are  directions  as  to  the  mode  of  exercising  the 
power.     If  congress  sees  fit  to  impose  a  capitation  or  other 
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direct  tax,  it  must  be  laid  in  proportion  to  the  census.  If 
congress  determines  to  impose  duties,  imposts  and  excises, 
they  must  be  uniform  throughout  the  United  States.  These 
are  not  properly  limitations  of  power.  They  are  simply 
rules  prescribing  the  mode  in  which  it  shall  be  exercised  by 
them.  It  still  extends  to  every  object  of  taxation  except 
exports,  and  may  be  applied  to  every  object  of  taxation  to 
which  it  extends,  in  such  measure  as  congress  may  deter- 
mine. The  comprehensiveness  of  the  power  thus  given  to 
congress  may  serve  to  explain,  at  least,  the  absence  of  any 
attempt  by  members  of  the  convention  to  decline,  even  in 
the  debate,  the  terms  of  the  grant.  The  words  used  cer- 
tainly described  the  whole  power,  and  it  was  the  intention 
of  the  convention,  that  the  whole  power  should  be  conferred. 
The  definition  of  particular  words,  therefore,  became  unim- 
portant. It  may  be  said,  indeed,  that  this  observation,  how- 
ever just  in  its  application  to  the  general  grant  of  power, 
cannot  be  applied  to  the  rules  by  which  different  descriptions 
of  taxes  are  laid  and  collected.  Direct  taxes  must  be  laid  and 
collected  by  the  rule  of  apportionment.  Duties,  imposts 
and  excises  must  be  laid  and  collected  under  the  rule  of 
uniformity.  The  meaning  of  the  first  rule  is  very  clear,  but 
there  has  always  been  a  diversity  of  opinion  as  to  the  sub- 
jects to  which  it  is  to  be  applied.  The  sense  of  congress 
has  been  shown,  as  we  think  quite  clearly,  in  every  act  im- 
posing direct  taxes.  In  each  of  these  acts  a  gross  sum  has 
been  levied  upon  the  United  States,  and  the  total  amount 
has  been  apportioned  to  the  several  states,  according  to 
their  respective  numbers  of  inhabitants  as  ascertained  by  the 
last  preceding  census.  Having  been  apportioned,  provision 
is  made  for  the  imposition  of  the  tax  upon  the  subjects 
specified  in  the  acts  fixing  its  total  sum.  In  1798,  when 
the  first  direct  tax  was  imposed,  the  total  amount  was  fixed 
at  $2,000,000  (authorities  cited).  In  1813  the  amount  of 
the  second  direct  tax  was  fixed  at  $3,000,000.  In  1815  the 
third  at  $6,000,000,  and  it  was  made  an  annual  tax.  In 
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1816  the  provision  making  the  tax  annual  was  repealed  by 
the  repeal  of  the  first  section  of  the  act  of  1815,  and  the 
total  amount  was  fixed  for  that  year  at  $3,000,000.  No 
other  direct  tax  was  imposed  until  1861,  when  a  direct  tax 
of  $20,000,000  was  laid  and  made  annual ;  but  the  provi- 
sion making  it  annual  was  suspended,  and  no  tax  except 
that  first  made  was  ever  apportioned.  In  each  instance,  the 
total  sum  was  apportioned  among  the  states  by  the  consti- 
tutional rule,  and  was  assessed  at  prescribed  rates  on  the 
subjects  of  the  tax.  The  subjects  in  1798,  1813,  1815  and 
1816  were  lands,  improvements,  dwelling  houses  and  slaves, 
and  in  1861,  land,  improvements  and  dwelling  houses  only. 
Under  the  act  of  1798  slaves  were  assessed  at  fifty  cents 
each ;  under  the  other  acts,  according  to  valuation  by 
assessors.  This  review  shows  that  personal  property,  con- 
tracts, occupations  and  the  like  have  never  been  regarded 
by  congress  as  proper  subjects  of  direct  tax.  It  has  been 
supposed  that  slaves  must  be  regarded  an  exception  to  this 
observation.  But  the  exception  is  rather  apparent  than 
real.  As  persons,  slaves  were  proper  subjects  of  a  capita- 
tion tax,  which  is  described  in  the  constitution  as  a  direct 
tax ;  as  property  they  were,  by  the  laws  of  some,  if  not 
most  of  the  states,  classed  as  real  property,  descendible  to 
heirs.  Under  the  first  view  they  would  be  subject  to  the 
tax  of  1798  or  a  capitation  tax ;  under  the  latter  they  would 
be  subject  to  the  tax  of  the  other  years  as  a  realty.  That 
the  latter  view  was  taken  by  the  framers  of  the  acts  after 
1798,  becomes  highly  probable,  when  it  is  considered  that 
in  the  states  where  the  slaves  were  held,  much  of  the  value 
which  would  otherwise  attach  to  land  passed  into  the 
slaves.  If,  indeed,  the  land  only  had  been  valued  without 
the  slaves,  the  land  would  have  been  subject  to  much 
heavier  proportional  imposition  in  those  states  than  in  the 
states  where  there  were  no  slaves  ;  for  the  proportion  of  tax 
imposed  on  each  state  was  determined  by  population,  with- 
out reference  to  the  subjects  on  which  it  was  to  be  assessed. 
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The  fact,  then,  that  slaves  were  valued  under  the  acts  re- 
ferred to,  is  far  from  showing,  as  some  have  supposed,  that 
congress  regarded  personal  property  as  a  proper  object  of 
direct  taxation  under  the  constitution,  shows  only  that 
congress,  after  1798,  regarded  slaves  for  the  purpose  of  tax- 
ation as  realty. 

It  may  be  rightly  affirmed,  therefore)  that  in  the  practical 
construction  of  the  constitution  by  congress  direct  taxes 
have  been  limited  to  taxes  on  land  and  taxes  on  polls  or 
capitation  taxes.  And  this  construction  is  entitled  to  great 
consideration,  especially  in  the  absence  of  anything  adverse 
to  it  in  the  discussions  of  the  convention  which  framed,  and 
of  the  convention  which  ratified  the  constitution.  What 
does  appear  in  those  discussions,  on  the  contrary,  supports 
the  construction.  Mr.  Madison  says  Mr.  King  asked  what 
was  the  precise  meaning  of  direct  taxation,  and  no  one 
answered.  On  another  day,  when  the  question  of  propor- 
tioning representation  to  taxation,  and  both  to  the  white 
and  three-fifths  of  the  slave  inhabitants,  was  under  consider- 
ation, Mr.  ELLSWORTH  said : — "  In  case  of  a  poll  tax  there 
would  be  no  difficulty,"  and  speaking,  doubtless,  of  direct 
taxation,  he  went  on  to  observe,  "  The  sum  allotted  to  a 
state  may  be  levied  without  difficulty,  according  to  the  plan 
used  in  the  state  for  raising  its  own  supplies."  All  this, 
doubtless,  shows  uncertainty  as  to  the  true  meaning  of  the 
term  direct  tax ;  but  it  indicates,  also,  an  understanding  that 
direct  taxes  were  such  as  may  be  levied  by  capitation  and 
on  lands  and  appurtenances,  or  perhaps  by  valuation  and 
assessment  of  personal  property  upon  general  lists,  for  these 
were  subjects  from  which  the  states  at  that  time  usually  re- 
ceived their  supplies.  This  view  received  the  sanction  of 
this  court  two  years  before  the  enactment  of  the  first  law 
imposing  direct  taxes  co  nomine. 

During  the  February  term  of  1796,  the  constitutionality 
of  the  acts  of  1794,  imposing  duty  on  carriages,  came 
under  consideration  in  the  case  of  Hutton  agt.  The  United 
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States.  Suit  was  brought  by  the  United  States  against 
David  Hutton,  to  recover  the  penalty  imposed  by  the  act, 
for  not  returning  and  paying  duty  on  a  number  of  carriages 
for  the  conveyance  of  persons,  kept  by  the  defendant  for  his 
own  use.  The  law  did  not  provide  for  the  apportionment 
of  the  taxes,  and  if  it  was  a  direct  tax,  the  law  was  confess- 
edly unwarranted  bj*the  constitution.  The  only  question 
in  the  case,  therefore,  was  whether  or  not  the  tax  was  a 
direct  tax.  The  case  was  one  of  great  expectation,  and  a 
general  interest  was  felt  in  its  determination.  It  was 
argued  in  support  of  the  law  by  Lee,  attorney  general,  and 
Hamilton,  recently  secretary  of  the  treasury  ;  in  opposition 
to  the  tax,  by  Campbell,  attorney  for  the  Virginia  district, 
and  Ingersoll,  attorney  general  of  Pennsylvania.  Of  the 
justices  who  filled  this  bench,  ELLSWORTH,  PATTERSON  and 
WILSON  had  been  members,  and  conspicuous  members  of  the 
constitutional  convention,  and  each  of  the  three  had  taken 
part  in  the  discussions  relating  to  direct  taxation.  ELLSWORTH, 
the  chief  justice,  sworn  into  office  that  morning,  not  having 
heard  the  whole  argument,  declined  taking  part  in  the  de- 
cision. GUSHING,  senior  associate  justice,  having  been  pre- 
vented by  indisposition  from  attending  to  the  argument, 
also  refrained  from  expressing  an  opinion.  The  other  judges 
delivered  their  opinions  in  succession,  the  youngest  in  com- 
mission delivering  the  first  and  the  oldest  the  last.  They 
all  held  that  the  tax  on  carriages,  was  not  a  direct  tax  within 
the  meaning  of  the  constitution.  Justice  CHASE  was  inclined 
to  think  that  the  direct  taxes  contemplated  by  the  constitu- 
tion are  only  two — a  capitation,  or  poll-tax,  and  a  tax  on 
land.  He  doubled  whether  a  tax  by  a  general  assessment 
of  personal  property  can  be  included  within  the  term  direct 
tax.  PATTERSON,  who  had  taken  a  leading  part  in  the  consti- 
tutional convention,  went  more  fully  into  the  sense  in  which 
the  words  giving  the  power  of  taxation  were  used  by  that 
body.  In  the  course  of  this  examination  he  said  : — "  Whether 
direct  taxes,  in  the  sense  of  the  constitution,  comprehend 
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any  other  tax  than  a  capitation  tax  arid  a  tax  on  land  is  a 
questionable  point.  If  congress,  for  instance,  should  tax  in 
the  aggregate,  or  mass,  things  that  generally  pervade  all  the 
states  in  the  Union,  then,  perhaps,  the  rule  of  apportionment 
would  be  the  most  proper,  especially  if  an  assessment  was 
to  intervene.  'This  appears  from  the  practice  of  some  of  the 
states  to  have  been  considered  a  direct?  tax.  Whether  it  be 
so  under  the  constitution  of  the  United  States  is  a  matter  of 
some  difficulty,  but  as  it  is  not  before  this  court  it  would 
be  improper  to  give  any  decisive  opinion  upon  it.  I  nevei 
entertained  a  doubt  that  the  principle,  I  will  not  say  the 
only  object  that  the  framers  of  the  constitution  contem- 
plated as  falling  within  the  rule  of  apportionment,  u  was  a 
capitation  tax  and  a  tax  on  land."  IREDELL,  delivering  his 
opinion  at  length,  concurred  generally  in  the  views  of 
justices  CHASE  and  PATTERSON.  WILSON  had  expressed  his 
opinions  to  the  same  general  effect  when  giving  the  decision 
upon  the  circuit,  and  did  not  now  repeat  them.  Neither 
chief  justice  ELLSWORTH  nor  justice  GUSHING  expressed  any 
dissent,  and  it  cannot  be  supposed,  if  in  a  case  so  important, 
their  judgments  had  differed  from  those  announced  that  an 
opportunity  would  not  have  been  given  them,  by  an  order 
for  reargument,  to  participate  in  the  decision. 

It  may  be  safely  assumed,  therefore,  as  the  unanimous 
judgment  of  the  court,  that  a  tax  on  carnages  is  not  a  direct 
tax;  and  it  may  further  be  taken  as  established,  upon  the 
testimony  of  PATTERSON,  that  the  words  direct  taxes,  as  used 
in  the  constitution,  comprehends  only  capitation  taxes  and 
taxes  on  land,  and  perhaps  taxes  on  personal  property  by 
general  valuation  and  assessments  of  the  various  descriptions 
possessed  within  the  several  states.  It  follows,  necessarily, 
that  the  power  to  tax  without  apportionment,  extends 
to  all  other  objects.  Taxes  on  other  objects  are  included 
under  the  heads  of  taxes  not  direct,  duties,  imports  and 
excises,  and  must  be  laid  and  collected  by  the  rule  of 
aniformitv. 
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The  tax  under  consideration  is  a  tax  on  bank  circulation, 
and  may  well  be  classed  under  the  head  of  duties;  certainly 
it  is  not,  in  the  sense  of  the  constitution,  a  direct  tax.  It 
may  be  said  to  come  within  the  same  category  of  taxes  as 
the  tax  on  incomes  of  insurance  companies,  which  this 
court,  in  the  case  of  Toule  agt.  The  Insurance  Company, 
held  not  to  be  a  direct  tax.  Is  it  then,  a  tax  on  a  fran- 
chise granted  by  a  state,  which  congress  upon  any  prin- 
ciple exempting  the  reserved  powers  of  the  states  from 
impairment  by  taxation,  must  be  held  to  have  no  authority 
to  lay  and  collect.  We  do  not  say  that  there  may  not  be 
such  a  tax.  It  may  be  admitted  that  the  reserved  rights  of 
the  states,  such  as  the  right  to  pass  laws,  to  give  effect  to 
laws  through  executive  action,  to  administer  justice  through 
the  courts  and  to  employ  all  necessary  agencies  for  legitim- 
ate objects,  are  not  proper  subjects  of  the  taxing  power  of 
congress.  But  it  cannot  be  admitted  that  franchises  granted 
by  a  state  are  necessarily  exempt  from  taxation,  for  fran- 
chises are  property,  often  very  valuable  and  productive 
property,  and  when  not  conferred  for  the  purpose  of  giving 
effect  to  some  reserved  powers  of  a  state,  seem  to  be  as 
properly  objects  of  taxation  as  any  other  property.  But  in 
the  case  before  us  the  object  of  taxation  is  not  the  franchise 
of  the  bank,  but  property  created,  or  contents  made  and 
issued,  under  the  franchise  or  power  to  issue  bank  bills.  A 
railroad  company,  in  the  exercise  of  its  corporate  franchises, 
issues  freight  receipts,  bills  of  lading  and  passenger  tickets, 
and  it  cannot  be  doubted  that  the  organization  of  railroads 
is  quite  as  important  to  the  state  as  the  organization  of 
banks;  but  it  will  hardly  be  questioned  that  these  contracts 
of  the  company  are  objects  of  taxation  within  the  powers 
of,  and  not  exempted  by  any  relation  to,  the  state  which 
granted  the  charter  of  the  railroad,  and  it  seems  difficult  to 
distinguish  the  taxation  of  notes  issued  for  circulation  from 
the  taxation  of  these  railroad  contracts.  Both  descriptions 
of  contracts  are  means  of  profit  to  the  corporation  which 
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issues  them,  and  both,  as  we  think,  may  properly  be  made 
contributory  to  the  public  revenue. 

It  is  insisted,  however,  that  the  tax  in  the  case  before  us 
is  excessive,  and  so  excessive  as  to  indicate  a  purpose  on 
the  part  of  congress  to  destroy  the  franchise  of  the  bank, 
and  is  therefore  beyond  the  constitutional  powers  of  con- 
gress. The  first  answer  to  this  is  that  the  judicial,  cannot 
prescribe  to  the  legislative  department  of  the  government 
limitations  on  the  exercise  of  acknowledged  powers.  The 
power  to  tax  may  be  exercised  oppressively  upon  persons, 
but  the  responsibility  of  the  legislature  is  not  to  the  courts, 
but  to  the  people,  by  whom  its  members  are  elected;  so 
that  if  a  particular  tax  bears  heavily  upon  a  corporation  or 
a  class  of  corporations,  it  cannot  therefore  be  pronounced 
contrary  to  the  constitution.  But  there  is  another  answer 
which  vindicates  equally  the  wisdom  and  the  power  of 
congress.  It  cannot  be  doubted  that  under  the  constitution 
the  power  to  provide  circulation  of  coin  is  given  to  congress, 
and  it  is  settled  by  the  uniform  practice  of  the  government, 
and  by  repeated  decisions,  that  congress  may  constitution- 
ally authorize  the  emission  of  bills  of  credit.  It  is  not  im- 
portant here  to  decide  whether  the  quality  of  legal  tender  f 
in  payment  of  debts  can  be  constitutionally  important  to 
these  bills,  but  it  is  enough  to  say  that  there  can  be  no 
question  of  the  power  of  the  government  to  emit  them,  to' 
make  them  receivable  in  payment  of  debts  to  itself,  to  fit 
them  for  use  by  those  who  see  fit  to  use  them  in  all  the 
transactions  of  commerce,  to  provide  for  their  redemption 
in  cnin  or  otherwise,  and  thus  to  make  them  a  currency 
uniform  in  value  and  description,  and  convenient  and  useful 
for  circulation.  These  powers,  until  recently,  were  only 
partially  and  occasionally  exercised.  Lately,  however,  they 
have  been  called  into  full  activity,  and  congress  has  under- 
taken to  supply  a  .currency  for  the  entire  country.  The 
methods  adopted  for  the  supply  of  this  currency  were  briefly 
explained  in  the  tirst  part  of  this  opinion.  It  now  consists 
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of  coin,  of  United  States  notes,  and  of  the  notes  of  the 
national  banks.  Both  descriptions  of  notes  are  properly 
described  as  bills  of  credit,  for  both  are  furnished  by  the 
government,  both  are  issued  on  the  credit  of  the  govern- 
ment, and  the  government  is  responsible  for  the  redemption 
of  both,  primarily  as  to  the  first  description  and  alternately 
as  to  the  second.  When  these  bills  shall  be  made  converti- 
ble into  coin  at  the  will  of  the  holder,  this  currency  will 
perhaps  satisfy  as  fully  the  wants  of  the  community  as  any 
mixed  currency  that  can  be  devised. 

Having  thus,  in  the  exercise  of  undoubted  constitutional 
power,  undertaken  to  provide  a  currency  for  the  whole 
country,  it  cannot  be  questioned  that  congress  may  consti- 
tutionally secure  the  benefit  of  it  to  the  public  by  appro- 
priate legislation.  To  this  end  congress  has  denied  the 
quality  of  legal  tender  to  foreign  coins,  and  has  provided  by 
law  against  the  imposition  of  counterfeit  and  base  coin  on 
the  community.  To  the  same  end  congress  may  discourage 
by  suitable  enactments  the  circulation  as  money  of  any 
notes  not  issued  under  its  own  authority. 

Without  this  power,  indeed,  its  attempt  to  secure  a  sound 
and  uniform  currency  for  the  country,  must  be  futile. 
Viewed  in  this  light,  as  well  as  in  the  other  light  of  a  duty 
on  contracts  or  property,  we  cannot  doubt  the  constitution- 
ality of  the  tax  under  consideration.  The  three  questions 
certified  from  the  circuit  court  of  the  district  of  Maine 
must,  therefore,  be  answered  affirmatively. 

Dissenting  opinion  by  Mr.  Justice  NELSON.  Concurred  in 
by  Mr.  Justice  DAVIS.  I  am  unable  to  concur  in  the 
opinion  of  a  majority  of  the  court  in  this  case.  The  Veazie 
Bank  was  incorporated  by  the  legislature  of  the  state  of 
Maine  in  1848,  with  a  capital  of  $200,000,  and  was  invested 
with  the  customary  powers  of  a  banking  institution,  and 
among  others  the  power  of  receiving  deposits,  discounting 
paper  and  issuing  notes  or  bills  for  circulation.  The  con- 
stitutional authority  of  the  state  to  create  these  institutions 
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and  to  invest  them  with  full  banking  powers  is  hardly 
denied  ;  but  it  may  be  useful  to  recur  for  a  few  moments  to 
the  source  of  this  authority.  The  tenth  amendment  to  the 
constitution  is  as  follows  :  — 

"  The  powers  not  delegated  to  the  United  States  by  the 
constitution,  nor  prohibited  by  it  to  the  states  are  reserved 
to  the  states  respectively,  or  to  the  people." 

On  looking  into  the  constitution  it  will  be  found  that 
there  is  no  clause  or  provision  which,  either  expressly  or 
by  reasonable  implication,  delegates  this  power  to  the 
federal  government  which  originally  belonged  to  the  states, 
nor  any  which  prohibited  it  to  them.  In  the  discussions 
on  the  subject  of  the  creation  of  the  first  bank  of  the  United 
States  in  the  first  congress  and  in  the  cabinet  of  Washington 
in  1790  and  1791?  no  question  was  made  as  to  the  constitu- 
tionality of  the  state  banks.  The  only  doubt  that  existed 
and  which  divided  the  opinion  of  the  most  eminent  states- 
men of  the  day,  many  of  whom  had  just  largely  participated 
in  the  formation  of  the  constitution  of  the  government 
which  they  were  then  engaged  in  organizing  was,  whether 
or  not  congress  possessed  a  concurrent  power  to  incorporate 
a  banking  institution  of  the  United  States.  Mr.  Hamilton 
in  his  celebrated  report  on  a  national  bank  to  the  house  of 
representatives,  discussed  at  some  length  the  question 
whether  or  not  it  would  be  expedient  to  substitute  tlie  Bank 
of  North  America,  located  in  Philadelphia,  and  which  had 
accepted  a  charter  from  the  legislature  of  Pennsylvania,  in 
the  place  of  organizing  a  new  bank.  And,  although  he 
finally  came  to  the  conclusion  to  organize  a  new  one,  there 
is  not  a  suggestion  or  intimation  as  to  the  illegality  or  un- 
constitutionally of  this  state  bank.  The  act  incorporating 
this  bank,  passed  February  25,  1791,  prohibited  the  estab- 
lishment of  any  other  by  congress  during  its  charter,  but 
said  nothing  as  to  the  state  banks.  A  like  prohibition  is 
contained  in  the  act  incorporating  the  Bank  of  the  United 
States  of  1816.  The  constitutionality  of  a  bank  incor- 
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porated  by  congress  was  first  settled  by  the  judgment  of 
this  court,  in  McCuttoch  agt.  The  State  of  Maryland,  in 
1819.  (4  WTieaton,  p.  316.)  In  that  case  both  the  counsel 
and  the  court  recognize  the  legality  and  constitutionality  of 
banks  incorporated  by  the  states.  The  constitutionality  of 
the  Bank  of  the  United  States  was  again  discussed,  and 
decided  in  the  case  .of  Osborn  agt.  United  States  Sank — (9 
WJieaton,  p.  738) — and  in  connection  with  this  was  argued 
and  decided  a  point  in  the  case  of  the  United  States  Sank 
agt.  The  Planters'  Sank  of  Georgia,  which  was  common  to 
both  cases.  The  question  was  whether  the  circuit  courts  of 
the  United  States  had  jurisdiction  of  a  suit  brought  by  the 
United  States  Sank  against  The  Planters'  Sank  of  Georgia, 
incorporated  by  that  state,  and  in  which  the  state  was  a 
stockholder?  (Wheat. pp.  804,  904.)  The  court  held  in  both 
cases  that  it  had. 

Since  the  adoption  of  the  constitution  down  to  the  pre- 
sent act  of  congress,  and  the  case  now  before  us,  the  question 
in  congress  and  in  the  courts  has  been  not  whether  the 
state  banks  were  constitutional  institutions,  but  whether 
congress  had  the  power  conferred  on  it  to  establish  a  national 
bank.  As  we  have  said  that  question  was  closed  by  the 
judgment  of  this  court  in  McCulloch  agt.  The  State  of  Mary- 
land. At  the  time  of  the  adoption  of  the  constitution  there 
were  four  state  banks  in  existence  and  in  operation,  one  in 
each  of  the  states  of  Pennsylvania,  New  York,  Massachusetts 
and  Maryland.  The  one  in  Philadelphia  had  been  originally 
chartered  by  the  confederation,  but  subsequently  took  a 
charter  under  the  state  of  Pennsylvania.  The  framers  of 
the  constitution  were  therefore  familiar  with  these  state 
banks,  and  the  circulation  of  their  paper  as  money,  and  were 
also  familiar  with  the  practice  of  the  states,  which  was  so 
common,  to  issue  bills  of  credit,  which  were  bills  issued  by 
the  state  exclusively  on  its  own  credit  aud  intended  to 
circulate  as  currency,  redeemable  at  a  future  day.  They 
guarded  the  people  against  the  evil  of  this  practice  of  the 
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state  governments  by  the  provision  in  the  tenth  section  of 
the  first  article  :  tl  that  no  state  shall  emit  bills  of  credit ;" 
and  in  the  same  section  guarded  against  any  abuse  of  paper 
money  of  the  state  banks  in  the  following  words :  "Nor 
make  anything  but  gold  and  silver  coin  a  tender  in  payment 
of  debts."  As  bills  of  credit  were  thus  entirely  abolished, 
the  paper  money  of  the  state  banks  was  the  only  currency 
or  circulating  medium  to  wrhich  this  prohibition  could  have 
had  any  application,  and  was  the  only  currency,  except  gold 
and  silver,  left  to  the  states.  The  prohibition  took  from 
this  paper  all  coercive  circulation,  and  left  it  to  stand  alone 
upon  the  credit  ot  the  bank.  It  was  no  longer  irredeema- 
ble currency,  as  the  banks  were  under  obligation — and 
including  frequently  that  of  its  stockholders — to  redeem 
their  paper  in  circulation  in  gold  or  silver  at  the  counter. 
The  state  banks  were  left  in  this  condition  by  the  constitu- 
tion, untouched  by  any  other  provision.  As  a  consequence 
they  were  gradually  established  in  most  or  all  of  the  states, 
and  had  not  been  encroached  upon  or  legislated  against  or 
in  any  other  way  interfered  with  by  acts  of  congress  for 
more  than  three-quarters  of  a  century — from  1787  to  1864. 
But  in  addition  to  the  above  recognition  of  the  state  banks, 
the  question  of  their  constitutionality  came  directly  before 
this  court  in  the  case  of  Briscoe  agt.  The  Sank  of  the  Com- 
momvealth  of  Kentucky  (11  Pet.  257).  The  case  was  most 
elaborately  discussed  both  by  the  counsel  and  the  court. 
The  court  after  the  fullest  consideration  held  that  the  states 
possessed  the  power  to  grant  charters  to  state  banks;  that 
the  power  was  incident  to  sovereignty;  and  that  there  was 
no  limitation  in  the  federal  constitution  on  its  exercise  by 
the  states.  The  court  observed  that  the  Bank  of  North 
America,  of  Massachusetts,  and  some  others,  were  in  opera- 
tion at  the  trme  of  the  adoption  of  the  constitution ;  and 
that  it  could  not  be  supposed  the  notes  of  these  banks  were 
intended  to  be  inhibited  by  that  instrument,  or  that  they 
were  considered  as  bills  of  credit  within  its  meaning.  All 
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the  judges  concurred  in  this  judgment,  except  Mr.  Justice 
STORY.  The  decision  in  this  case  was  affirmed  in  Woodruff 
agt.  Trapnall  (10  How.  205),  in  Darrington  agt.  The  Sank 
of  Alabama  (13  fo.  12),  and  in  Curran  agt.  State  of  Arkan- 
sas (15  id.  317). 

Chancellor  'KENT  observes  that  Mr.  Justice  STORY  in  his 
commentaries  on  the  constitution  (vol.  3,  p.  19),  seems  to 
be  of  opinion  that  independent  of  the  long  continued  prac- 
tice from  the  time  of  the  adoption  of  the  constitution  the 
states  would  not,  upon  a  sound  construction  of  the  consti- 
tution, if  the  question  was  res  integra,  be  authorized  to 
incorporate  banks,  with  a  power  to  circulate  bank  paper 
as  currency,  inasmuch  as  they  are  expressly  prohibited  from 
coining  money.  He  cites  the  opinion  of  Mr.  Webster,  of 
the  Senate  of  the  United  States,  and  of  Mr.  Dexter,  formerly 
Secretary  of  War,  on  the  same  side.  But  the  Chancellor 
observes,  the  equal,  if  not  the  greater,  authority  of  Mr. 
Hamilton,  the  earliest  Secretary  of  the  Treasury,  may  be 
cited  in  support  of  a  different  opinion,  and  the  contempor- 
ary sense  and  uniform  practice  of. the  nation  are  decisive  of 
the  question.  He  further  observes:  ''The  prohibition  of 
bills  of  credit  does  not  extend  to  bills  emitted  by  indivi- 
duals, singly  or  collectively,  whether  associated  under  a 
private  agreement  for  banking  purposes,  as  wtfs  the  case 
under  the  Bank  of  New  York  prior  to  its  earliest  charter, 
which  was  in  the  winter  of  1791 ;  or,  acting  under  a  char- 
ter of  incorporation,  so  long  as  the  state  lends  not  its  credit 
or  obligation  or  coercion  to  sustain  the  circulation.  In  the 
case  of  Briscoe  agt.  The  Sank  of  the  Commonwealth  of  Ken- 
tucky, he  observes :  <'  This  question  was  put  at  rest  by  the 
opinion  of  the  court;  that  there  was  no  limitation  in  the 
constitution  on  the  power  of  the  states  to  incorporate 
banks,  and  these  notes  were  not  intended  nor  were  consi- 
dered as  bills  of  credit."  (Kent's  Com.,  p.  409;  marg.  note 
of  tenth  ed.) 

The  constitutional  power  of  the  states  being  thus  estab- 


NEW  YORK  PRACTICE  REPORTS.  J  65 

Veazie  Bank  agt.  Penno. 

lished  by  incontrovertible  authority  to  create  state  banking 
institutions,  the  next  question  is  whether  or  not  the  tax  iu 
question  can  be  upheld,  consistent  with  the  enjoyment  of 
this  power.  The  act  of  congress  of  July  13,  I860  (4,  Stat. 
'  at  Large  146,  s.  9.),  declares  that  the  state  banks  shall  pay 
ten  per  cent,  on  the  amount  of  their  notes  or  the  notes  of 
any  person  or  other  state  banks  used  for  circulation  and 
paid  out  by  them  after  the  1st  of  August,  1866.  In  addi- 
tion to  this  tax,  there  is  also  a  tax  of  five  per  cent,  per 
annum  upon  all  dividends  to  stockholders  (13  P.  283,  120), 
besides  a  duty  of  one-twenty-fourth  of  one  per  cent, 
monthly  upon  all  deposits,  and  the  same  monthly  duty 
upon  the  capital  of  the  bank  (id.  277,  110).  This  makes  an 
aggregate  of  some  sixteen  per  cent,  imposed  annually  upon 
these  banks.  It  will  be  observed  that  the  rax  of  ten  per 
cent,  upon  the  bills  in  circulation  is  not  a  tax  upon  the 
property  of  the  institutions.  The.  bills  in  circulation  are 
not  the  property  but  the  debts  of  the  bank,  and  in  their 
account  of  debts  and  credits  are  placed  to  the  debit  side. 
Certainly  no  government  has  yet  made  the  discovery  of 
taxing  both  sides  of  this  account — debit  and  credit — as  the 
property  of  a  taxable  person  or  corporation.  If  both  these 
items  could  be  made  available  for  this  .purpose  a  heavy 
national  debt  need  not  create  any  very  great  alarm,  either 
as  it  respects  its  pressure  on  the  industry  of  the  country  for 
the  time  being  or  of  its  possible  duration.  The  imposition 
upon  the  banks  cannot  be  upheld  as  a  tax  upon  property, 
neither  could  it  have  been  so  intended.  It  is  simply  a 
mode  by  which  tlie  powers  or  faculties  of  the  states  to 
incorporate  banks  are  subjected  to  taxation,  and  which,  if 
maintainable,  may  annihilate  these  powers.  No  person 
questions  the  authority  of  congress  to  tax  the  property  of 
the  banks  and  of  all  other  corporate  bodies  of  a  state  the 
same  as  that  of  individuals.  They  are  artificial  bodies, 
representing  the  associated  pecuniary  means  of  real  persons, 
which  constitute  their  business  capital,  and  the  property 
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thus  invested  is  open  and  subject  to  taxation  with  all  the 
property,  real  and  personal,  of  the  state.  A  tax  upon  this 
property,  and  which  by  the  constitution  is  to  be  uniform, 
affords  full  scope  to  the  taxing  powers  of  the  federal  govern- 
ment, and  is  consistent  with  the  power  of  the  states  to 
create  the  banks,  and  in  our  judgment,  is  the  only  subject 
of  taxation  by  this  government  to  which  these  institutions 
are  liable. 

As  we  have  seen  in  the  fore  part  of  this  opinion,  the 
power  to  incorporate  banks  was  not  surrendered  to  the  fede- 
ral government,  but  reserved  to  the  states,  and  it  follows 
that  the  constitution  itself  protects  them,  or  should  protect 
them,  from  any  encroachment  upon  this  right.  As  to  the 
powers  thus  reserved  the  states  are  as  supreme  as  before 
they  entered  into  the  Union  and  are  entitled  to  the  unre- 
strained exercise  of  them.  The  question  as  to  tke  taxation 
of  the  powers  and  faculties  belonging  to  governments  is  not 
new  in  this  court.  The  bonds  of  the  federal  government 
have  been  held  to  be  exempt  from  state  taxation.  Why  ? 
Because  they  were  issued  under  the  power  in  the  constitu- 
tion to  borrow  money,  and  the  tax  would  be  a  tax  upon  the 
power;  and  as  there  can  be  no  limitation  to  the  extent  of 
the  tax,  the  power  to  borrow  might  be  destroyed;  so  in  the 
instance  of  the  United  States  notes,  or  legal  tenders  as  they 
are  called,  issued  under  a  constructive  power  to  issue  bills 
of  credit,  as  no  express  power  is  given  in  the  constitution, 
they  are  exempt  from  state  taxation  for  a  like  reason,  as  in 
the  case  of  government  bonds.  And  we  learn  from  the 
opinion  of  the  court  in  this  case  that  one  step  further  is 
taken,  and  that  is,  that  the  notes  of  the  national  bunks  are 
exempt  as  bills  of  credit  issued  indirectly  by  the  govern- 
ment, and  it  follows,  of  course,  from  this  that  the  banks 
used  as  instruments  to  issue  and  put  in  circulation  these 
notes  are  also  exempt.  We  are  not  complaining  of  tin's. 
Our  purpose  is  to  show  how  important  it  is  to  the  proper 
protection  oi  the  reserved  rights  of  the  states  that  their 
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powers  and  prerogatives  should  be  exempt  from  federal 
taxation  and  how  fatal  to  their  existence  if  permitted. 

It  is  true  that  the  present  decision  strikes  only  at  the 
power  to  create  banks;  but  no  person  can  fail  to  see  that 
the  principle  involved  affects  the  power  to  create  any  other 
description  of  corporations,  such  as  railroads,  turnpikes, 
manufacturing  companies  and  others.  This  taxation  of  the 
powers  and  faculties  of  the  state  governments,  which  are 
essential  to  their  sovereignties  and  to  the  efficient  and  inde- 
pendent management  and  administration  of  their  internal 
affairs,  is,  for  the  first  time,  advanced  as  an  attribute  of 
federal  authority.  It  finds  no  support  or  confidence  in  the 
early  history  of  the  government,  or  in  the  opinions  of  the 
illustrious  statesmen  who  founded  it.  These  statesmen 
scrupulously  abstained  from  any  encroachment  upon  the 
reserved  rights  of  the  states,  and  within  these  limits  sus- 
tained and  supported  them  as  sovereign  states. 

We  say  nothing  as  to  the  purpose  of  this  heavy  tax  of 
some  sixteen  per  cent,  per  annum  upon  the  banks,  ten  of 
which  we  cannot  but  regard  as  imposed  upon  the  power  of 
the  state  to  create  them,  though  the  purpose  is  scarcely  con- 
cealed, in  the  opinion  of  the  court — namely,  to  encourage 
the  national  banks.  It  is  sufficient  to  add  that  the  burden 
of  the  tax,  wyhile  it  has  encouraged  these  banks,  has  proved 
fatal  to  the  existence  of  those  of  the  states;  and  if  we  are 
at  liberty  to  judge  of  the  purpose  of  an  act  from  the  conse- 
quences that  has  followed  it,  it  is  not,  perhaps,  going  too 
far  to  say  that  these  consequences  were  intended. 
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NEW  YORK  COMMON  PLEAS.  , 

HEATH  and  others  agt.  THE  OFFICERS  OF  THE  NEW  YORK 
GOLD  EXCHANGE,  and  THE  MEMBERS  OF  THE  ARBITRA- 
TION COMMITTEE  OF  THE  BOARD. 

Assuming  that  any  members  of  the  New  York  Gold  Exchange,  personally  assenting  to 
the  constitution  and  by-laws  of  the  association,  establish  thereby  a  valid  contract 
between  them  and  the  other  members  of  the  association,  the  only  binding  force  or 
effect  that  the  seventh  article  (which  provides  for  settling  claims  and  differences  by 
the  arbitration  committee  thereby  appointed)  has  upon  such  members,  is  that  it 
shall  have  the  same  force  and  effect  as  an  agreement  in  writing  made  by  persons  to 
submit  to  the  decision  of  one  or  more  arbitrators  any  controversy  existing  betiveen  them. 

By  the  Revised  Statutes  a  party  is  permitted  to  revoke  the  powers  of  the  arbitrators 
at  any  time  before  the  cause  is  finally  submitted  to  them  for  their  decision. 

The  plaintiffs  in  this  case  had  a  right  to  revoke  and  annul,  as  they  allege  in  their 
complaint  they  did,  any  power  to  arbitrate,  they  may  have  previously  conferred 
upon  either  the  Gold  Exchange  or  the  Arbitration  Committee  thereof. 

Whether,  therefore,  they  be  regarded  as  members  of  the  defendants'  organization, 
as  they  claim  they  are  in  their  original  complaint,  or  as  having  resigned  and 
ceased  to  be  such  members,  as  they  allege  in  their 'Supplemental  complaint,  they 
having  revoked  and  annulled  any  contract  of  submission  to  arbitration  they  may 
have  made,  any  action  which  the  Gold  Exchange  or  the  Arbitration  Committee 
thereof  may  take  in  the  premises,  will  amount' to  nothing.  The  defendants  can- 
not enforce  any  award  or  judgment  that  they  may  make  or  render;  consequently 
the  plaintiffs  could  not  be  affected  or  injured  by  it  in  any  way,  and  are  not  entitled 
to  a  temporary  injunction. 

Special  Term,  December,  1869. 

MOTION  made  to  continue  a  preliminary  injunction  against 
the  defendants,  restraining  the  Arbitration  Committee  from 
acting  on  or  adjusting  certain  claims  for  differences  claimed 
to  have  arisen  out  of  the  transactions  of  the  24th  of  Sep- 
tember last,  in  favor  of  Livermore  &  Co.  The  preliminary 
injunction  was  granted  on  a  complaint  setting  forth  Heath 
&  Co.  as  being  still  members  of  the  board,  which  attempted 
to  work  injury  to  their  credit,  and  otherwise,  by  arbitrating 
on  the  claims  against  them,  in  which  arbitration  plaintiffs 
claimed  that  they  could  not  have  a  fair  and  definite  deter- 
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mination  of  their  rights;  and  the  injunction  is  asked  to  be 
continued  on  a  supplemental  complaint,  setting  forth  that 
Heath  &  Co.  have  tendered  their  resignation  as  members  of 
the  Gold  Exchange,  and  are  therefore  no  longer  subject  to 
its  rules  or  the  action  of  its  Arbitration  Committee. 

MAETTN  and  SMITH'S,  for  plaintiffs. 

BUERILL,  DAVISON  &  BUEEILL,  for  defendants. 

LOEW,  J.  As  the  injunction  which  was  issued  in  this 
action  has  been  modified  with  the  consent  of  the  plaintiffs, 
so  that  the  officers  and  members  of  the  Gold  Exchange  and 
the  Arbitration  Committee  thereof  are  now  only  enjoined 
and  restrained  from  holding  any  arbitration  in  respect  to  the 
claims  of  W.  F.  Livermore  &  Co.  against  the  plaintiffs,  I 
shall  only  consider  that  point. 

By  article  7  of  the  constitution  of  the  New  York  Gold 
Exchange — of  which  plaintiffs  are,  or  were,  members — it  is 
provided  as  follows :  '«  The  Arbitratipn  Committee  shall 
consist  of  a  chairman,  to  be  elected  annually  by  ballot  and 
to  serve  for  one  year,  and  two  members,  to  be  appointed  by 
the  president  on  the  1st  of  every  month,  to  serve  for  one 
month.  It  shall  be  the  duty  of  said  committee  to  take  cog- 
nizance of  and  exercise  jurisdiction  over  all  claims  and  mat- 
ters of  difference  between  the  members  of  the  board,  and 
their  decision  shall  be  final." 

The  precise  effect  of  an  arbitration  clause  like  this,  in  the 
constitution  of  an  unincorporated  association  like  the  Gold 
Exchange,  upon  persons  who  Voluntarily  become  members 
thereof,  and  agree  to  submit  to  and  abide  by  the  constitution 
and  by-laws  of  the  same,  has,  I  believe,  never  been  judi- 
cially determined.  Before  the  constitution  and  laws  of  such 
an  association  can  have  any  binding  force  whatever  upon  a 
member  thereof,  which  will  be  recognized  and  enforced  by 
the  courts,  it  must  appear  that  such  member  personally 
assented  to  their  provisions.  (Austin  agt.  Scaring,  14 
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N.  Y.,  page  112).  Assuming  that  the  plaintiffs,  in  this 
action  assented  to  the  constitution  of  the  Gold 
Exchange  in  such  a  manner  as  to  establish  a  valid  contract 
between  them  and  the  other  members  of  the  association, 
the  question  arises  what  binding  force  or  effect  has  this 
seventh  article  upon  them  ?  In  my  opinion  the  most  that 
can  possibly  be  claimed  for  it  is  that  it  should  have  the 
same  force  and  effect  as  an  agreement  in  writing  made  by 
persons  to  submit  to  the  decision  of  one  or  more  arbitrators 
any  controversy  existing  between  them.  If  I  am  correct  in 
this  conclusion  it  will  become  necessary  to  ascertain  what 
the  law  is  in  regard  to  an  ordinary  agreement  to  submit  a 
matter  in  difference  to  arbitration. 

For  the  reason  that  the  enforcement  of  such  agreements 
is  deemed  against  public  policy,  and,  as  courts  of  justice  are 
presumed  to  be  better  capable  of  administering  and  enforc- 
ing the  real  rights  of  the  parties  than  mere  private  arbitra- 
tors, such  agreements  are  not  enforced  either  by  a  court  of 
law  or  a  court-of  equity.  (2  Story's  Equity  Jurisp.,  1,457; 

1  Story's  Equity  Jurisp.,  607  ;  Kill  agt.  Hollister,  1  Wilson, 
129;  Street  agt.  Rigby,  6  Vesey,  815;  Agar  agt.  Macklaiv, 

2  Sim.  &  Stew.,  418;    Milnes  agt.  Geery,    14    Vesey,  400; 
Thompson  agt.  Charnock,  8  Term,  139 ;  Haggart  agt.  Mor- 
gan, 5  N.  Y.,  422).     But  after  an  award  has  been  made  it 
is  conclusive   on  the  parties,  and  may  be  enforced  if  it  is 
unimpeached  and  unimpeachable.    (2  Story's  Equity  Jurisp., 
§  1,458). 

By  the  Revised  Statutes  a  party  is  permitted  to  revoke 
the  powers  of  the  arbitrators  at  any  time  before  the  cause 
is  finally  submitted  for  their  decision.  (2  Rev.  Stat.,  544,  § 
23;  Curtis  agt.  Barnes,  30  Barb.,  225;  Allen  agt.  Watson, 
16  Johns.,  205).  This  section  of  the  Revised  Statutes,  it 
seems,  applies  to  all  cases  of  submission  to  arbitration. 
(Bloomer  agt.  Sherman,  2  Edw.,  452,  and  see  same  case  on 
appeal,  5  Paige,  575).  And  the  court  of  appeals  in  the 
case  of  Austin  agt.  Searing  (supra],  speaking  of  such  volun- 
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tary  associations,  like  the  Gold  Exchange,  says  :  "  To  create 
a  judicial  tribunal  is  one  of  the  functions  of  sovereign 
power  ;  and,  although  parties  may  always  make  such  tri- 
bunals for  themselves  in  any  specific  case,  by  a  submission 
to  arbitration,  yet  the  power  is  guarded  by  the  most  cau- 
tious rules.  A  contract  that  the  parties  will  submit,  confers 
no  power  on  the  arbitrator,  and,  even  when  there  is  an 
actual  submission,  it  may  be  revoked  at  any  time."  In  my 
opinion,  therefore,  the  plaintiffs  had  a  perfect  right  to 
revoke  and  annul  —  as  they  allege  in  their  complaint  they 
did  —  any  power  to  arbitrate  they  may  have  previously  con- 
ferred upon  either  the  Gold  Exchange  or  the  arbitration 
committee  thereof. 

I  do  not  understand  that  these  views  in  anywise  conflict 
with  the  case  of  White  agt.  JBrownell,  decided  by  this  court, 
(3  Abb.  E.  N.  S.,  218  ;  4  Abb.  E.  N.  S.,  162).  It  was  there 
decided  that  the  open  board  of  brokers  had  the  right  to 
suspend  or  expel  a  member  upon  a  breach  of  the  by-laws 
by  him  in  respect  to  the  fulfillment  of  a  contract.  And 
although  the  question  of  the  effect  of  the  arbitration  in  that 
case  was  the  subject  of  discussion,  yet  the  court,  both  at 
special  and  general  term,  refused  to  pass  on  that  question. 
Now,  whether  the  plaintiffs  be  regarded  as  members  of  the 
defendants'  organization  —  as  they  claim  they  are  in  their 
original  complaint  —  or  as  having  resigned  and  ceased  to  be 
such  members,  as  they  allege  in  their  supplemental  com- 
plaint, they  having  revoked  and  annulled  any  contract  of 
submission  to  arbitration  they  may  have  made,  any  action 
which  the  Gold  Exchange  or  the  arbitration  committee 
thereof  may  take  in  the  premises  will  amount  to  nothing. 
The  defendants  cannot  enforce  any  award  or  judgment  that 
they  may  make  or  render;  and  I  apprehend  that  the  plain- 
tiffs could  not  be  affected  or  injured  by  it  in  any  way. 
Having  come  to  this  conclusion,  it  would  seem  that  the 
plaintiffs  are  not  entitled  to  a  temporary  injunction. 

A  court  of  equity  should  be  extremely  cautious  in  the 
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exercise  of  the  power  to  issue  an  injunction,  and  should 
award  it  only  in  very  clear  cases.  (Woodward  agt.  Harris, 
2  Barb.,  439).  It  should  not  be  granted  in  every  case  in 
which  a  party  brings  himself  within  the  letter  of  section  219 
of  the  Code ;  but  the  nature  and  extent  of  the  injury  which 
the  plaintiff  would  suffer  if  the  injunction  were  withheld 
should  be  taken  into  consideration.  (Bruce  agt.  Delaware 
and  Hudson  Canal  Company,  19  Barb.,  37 1;  Gallatin  agt. 
Oriental  Bank,  16  How.  E.,  253 ;  McCafferty  agt.  Glazier, 
10  id.,  475).  The  motion  to  continue  the  injunction  should 
be  denied,  and  the  temporary  injunction  dissolved. 
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N.  Y.  SUPERIOR  COURT. 

ALVA    J.    LORD    and   others   agt.  E.   J.   RICHMOND  and 

others. 

A  sheriff  has  no  authority  or  right  to  employ  an  auctioneer  to  sell  property  upon 
execution  levied  upon  by  him  and  charge  a  commission  therefor,  in  addition  to  his 
poundage,  to  be  deducted  from  the  proceeds  of  the  sale. 

Nor  can  a  sheriff  charge  as  a  disbursement,  after  levying,  and  taking  property  upon 
execution,  any  sum  for  the  services  of  a  watchman  to  keep  and  take  care  of  the 
property.  There  is  no  authority,  any  where,  for  either  of  these  charges. 

Special  Term,  December  1869. 

APPLICATION  to  tax  and  allow  amounts  of  sheriffs  fees  on 
execution. 

EUGENE  SMITH,  plaintiff's  attorney,  for  the  motion. 

FITHTAN,  J.  It  appears  from  the  papers  in  this  case,  sub- 
mitted to  me  on  behalf  of  the  sheriff,  that  there  came  to  him 
seven  different  executions  on  judgments  in  favor  of  different 
plaintiffs,  of  whom  the  plaintiffs  above  named  were  one. 
The  plaintiffs'  execution  was  No.  six  in  the  order  in  which 
they  came  to  the  sheriff.  The  executions  prior  to  plaintiffs 
amounted  in  all,  exclusive  of  interest,  to  $1,500.00.  Plain- 
tiffs execution  was  for  $273.28.  The  first  execution  was 
delivered  to  the  sheriff  not  earlier  than  the  27th  of  August; 
for  that  was  the  day  when  the  first  judgment  was  recovered. 
When  the  sheriff  made  a  levy' under  any  of  these  executions 
does  not  appear  from  any  statement  in  behalf  of  the  sheriff; 
but  at  some  time,  there  was  a  levy  made  on  a  stock  of 
brushes  at  defendants  store,  No.  506  Pearl  street.  The  stock 
was  sold  out  by  the  sheriff  on  the  12th  of  November,  and 
realized  in  gross  the  sum  of  $2,350.  From  these  proceeds 
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of  the  sale,  the  sheriff  satisfied  the  first,  second,  third  and 
fourth,  in  their  order  of  the  executions  in  his  hands,  and 
applied  $290.16  on  account  of  the  fifth  execution,  amount- 
ing in  the  whole  to  $1,551.29.  The  sheriff  claims  to  retain 
the  balance  of  the  sale,  viz.,  $798.71,  as  and  for  his  fees  and 
disbursements.  Plaintiffs  in  this  action  (No.  6),  object  to 
the  amounts  of  this  charge  of  the  sheriff,  and  claim  that 
sufficient  of  those  monies  retained  should  be  paid  to  them  to 
satisfy  their  judgment. 

Of  the  items  going  to  make  up  this  bill  of  $798.71,  one 
is  a  charge  of  five  per  cent,  commission  paid  to  an  auctioneer 
for  selling  the  goods,  amounting  to  $117.50,  and  another  is 
for  paying  a  watchman  for  watching  these  goods  one  hun- 
dred days  and  nights,  $600.  These  two  items  are  objected 
to  ;  and  I  am  of  opinion  the  objection  is  well  taken.  By 
statute  the  sheriff  and  his  deputies  (as  many  as  he  chooses 
to  appoint)  are  authorized  to  act  as  auctioneers  and  sell 
goods  levied  upon  at  public  auction.  And  for  this  they  are 
authorized  to  charge  and  retain  certain  fees  called  "  pound- 
age," which  is  another  word  for  commissions.  This  fee  the 

O     7 

sheriff  has  very  properly  charged  and  retained  in  this  case. 
But  I  am  not  aware  of  any  law  authorizing  the  sheriff  to 
employ  an  auctioneer  to  sell  goods  and  pay  him  out  of  the 
fund  double  what  the  sheriff  has  a  right  to  retain  for  him- 
self for  the  same  services.  This  item  must  be  stricken  out. 
And  the  same  as  to  the  charge  for  employing  keepers.  I  am 
not  aware  of  any  statute  authorizing  the  employing  or  pay- 
ing "  keepers"  of  goods  or  property  levied  upon  on  final 
execution.  On  receiving  an  execution  the  duty  of  the 
sheriff  is  to  levy  at  once  on  any  property  of  the  judgment 
debtor  he  can  find.  And  he  may,  if  he  choose,  sell  on  six 
days'  notice  (as  to  personal  property),  or  he  may  delay  for 
sixty  days;  but  if  he  does  so  delay,  it  is  for  his  own  con- 
venience or  that  of  the  judgment  debtor.  He  has  no  right 
to  charge  the  plaintiff  in  the  execution  with  any  expenses 
of  such  delay  or  deduct  any  such  expense  out  of  the  fund. 
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Here  is  $600  charged  by  the  sheriff  for  paying  a  man  to 
watch  $2,300  worth  of  goods  held  by  him  under  a  levy  upon 
execution  until  such  time  as  he  shall  be  ready  to  sell,  when 
probably  for  a  sixth  of  that  sum  they  could  have  been  stored 
with  responsible  warehousemen. 

In  support  of  this  charge  of  $600  there  is  presented  to 
me  two  affidavits,  sworn  to  by  two  persons,  one  of  whom 
swears  that  he  watched  or  had  charge  of  the  property  in 
question  one  hundred  days,  and  the  other  that  lie  had  such 
charge  for  one  hundred  nights.  It  also  appears  from  other 
papers  presented  to  me  at  the  same  time,  in  behalf  of  the 
sheriff,  that  the  first  judgment  against  the  defendants  was 
docketed  August  27th,  1869,  and  the  sheriff's  sale  of  the 
property  was  on  the  12th  of  November,  1869,  so  that  assum- 
ing the  sheriff  to  have  received  his  executions  and  made  his 
levy  on  the  very  day  the  first  judgment  was  recovered,  there 
was  still  but  seventy-seven  days  elapsed  until  the  sheriff  dis- 
posed of  the  goods.  It  necessarily  follows,  therefore,  that 
unless  these  two  u  keepers 'kept  and  retained  the  possession 
of  these  goods  twenty-three  days  after  they  were  sold  by  the 
sheriff,  or  got  possession  of  them  the  like  number  of  days 
before  there  was  any  judgment  against  the  owner,  their 
affidavits  cannot  be  true.  There  may  be  an  explanation 
about  this,  but  none  appears  in  the  papers  before  me.  It 
possibly  may  be  that  the  legitimate  statutory  fees  of  the 
sheriff  are  too  small.  In  that  case  relief  can  be  afforded  by 
the  legislature.  But  the  courts  cannot  aid  in  sanctioning 
charges  like  these  in  question. 

The  sheriff's  bill  in  this  case  must  be  taxed  and  allowed 
at  $81.21,  and  the  balance  in  his  hands  must  be  applied, 
first,  in  satisfaction  of  the  balance  unpaid  on  the  execution 
in  favor  of  Henry  Collins  et  al.  (No.  5),  and  then  in  satisfac- 
tion of  plaintiffs  execution  if  sufficient. 
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N.  Y.  SUPERIOR  COURT. 
JOHN  F.  DOELLNER  agt.  JOHN  TYNAN. 

An  injunction  will  not  be  granted  to  restrain  a  blacksmith  from  pursuing  his  trade  in 
a  proper  and  suitable  place,  and  carried  on  in  a  well  regulated  and  proper  man- 
ner, although  it  may  be  offensive  to  persons  living  in  the  immediate  vicinity. 

Blacksmithing ,  especially  where  it  principally  includes  horse- shoeing,  is  a  necessary 
trade,  and  must  be  carried  on  in  places  not  too  remote  from  the  habitations  of 
men. 

Where  a  street  in  a  city  ceases  to  be  nsed  or  occupied  as  a  place  of  residence,  and 
is  changed  into  a  place  of  business,  no  one  or  two  persons,  who  may  for  any 
reason,  desire  to  continue  a  residence  therein,  should  be  allowed  t?  prevent  the 
carrving  on  of  a  lawful  and  useful  trade,  merely  because  they  are  or  may  be  sub- 
jected to  annoyance,  or  even  loss  thereby.  Better  that  they  should  go  elsewhere 
than  the  public  should  be  inconvenienced  by  arresting  a  necessary  and  useful 
business,  and  the  trade  of  an  artizan  broken  up. 

Special  Term,  April,  1869. 

THIS  action  was  brought  to  obtain  a  perpetual  injunction 
restraining  the  defendant  from  carrying  on  the  business  of  a 
blacksmith  in  and  upon  the  premises  known  as  No.  201 
Ninth  street,  in  this  city.  The  plaintiff  is  the  owner  and 
occupier  of  the  adjoining  building,  known  as  No.  203  Ninth 
street.  Upon  the  first  floor  and  in  the  basement  of  the 
plaintiff's  building  he  carries  on  the  business  of  a  dealer  in 
pianoforte  materials,  and  of  covering  pianoforte  hammers 
with  felt.  The  upper  stories  are  occupied  by  the  plaintiff* 
as  a  residence  for  himself  and  family.  He  purchased  the 
premises  in  February,  1865.  The  defendant  became  the 
owner  in  July,  1867,  of  the  adjoining  premises,  No.  201 
Ninth  street,  which,  up  to  that  time,  had  been  occupied  as 
a  private  stable.  Between  the  buildings  is  a  party-wall, 
twelve  inches  thick  to  the  third  story,  and  eight  inches 
thick  above  that  story.  The  defendant  extended  his  build- 
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ing,  and  made  alterations  therein,  erecting  forges  and  con- 
structing chimneys  in  the  party-wall,  and  is  carrying  on 
upon  the  first  floor  of  said  building  his  business  of  black- 
smithing,  which  consists  chiefly  of  shoeing  horses.  The 
upper  floors  are  occupied  by  the  defendant  and  his  family  as 
a  residence.  The  anvils,  forges,  and  chimneys  are  all  in  the 
defendant's  building,  adjacent  to  or  in  the  party-wall. 

It  is  alleged  by  the  plaintiff  that  by  constructing  said 
chimneys  and  inserting  the  beams  of  the  defendant's  build- 
ing into  such  party-wall,  it  has  been  required  to  bear  the 
weight  of  such  forges  and  chimneys,  and  the  heavy  material 
used  in  the  defendant's  business,  and  has  thereby  weakened 
said  party-wall.  That  in  carrying  on  the  defendant's  busi- 
ness, he  causes  a  continuous  noise  of  pounding,  filing,  cut- 
ting bars  of  wire,  and  hammering,  which  is  plainly  heard  in 
the  plaintiff's  building,  producing  great  discomfort  and 
annoyance  to  himself  and  the  other  inmates  of  his  house. 
That  such  hammering,  and  the  working  of  machinery  in 
the  defendant's  shop,  produces  a  vibration  and  jar  in  the 
plaintiff's  house,  from  an  early  hour  in  the  morning  until  a 
late  hour  in  the  evening,  loosening  the  plaster  and  shaking 
the  windows,  thereby  interrupting  the  manufacture  of 
pianoforte  hammers,  by  rendering  it  very  difficult  to  cut  and 
prepare  felt,  and  in  covering  such  hammers.  That  large 
quantities  of  ashes  and  cinders  are  emitted  from  the  defend- 
ant's chimneys,  falling  upon  and  entering  into  the  plaintiff's 
piemises,  injuring  his  furniture  and  materials  used  in  his 
business,  and  obstructing  the  water-leaders  from  the  roof. 
That  large  numbers  of  horses  are  daily  brought  to  the 
defendant's  shop  to  be  shod,  which  are  led  over  the  side- 
walk, soiling  and  rendering  the  same  offensive  and  filthy. 
That  the  burning  of  the  hoofs  of  horses  in  process  of  shoeing 
produces  volumes  of  smoke,  which  emit  pungent,  noxious 
and  offensive  smells,  tainting  the  atmosphere  in  the  plain- 
tiff's house  and  in  the  vicinity.  That  the  horses,  while 
being  shod  or  waiting  to  be  shod,  frequently  become  restive, 
You  XXXVUI.  12 
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and  by  stamping  and  kicking  make  a  loud  and  unpleasant 
noise  and  confusion. 

By  reason  of  all  these  acts  and  doings  of  the  defendant, 
the  plaintiff  alleges  that  he  has  been  injured  in  the  enjoy- 
ment of  his  premises  ;  has  been  interrupted  and  hindered  in 
carrying  on  his  business,  and  the  value  of  his  property  has 
been  greatly  lessened. 

On  the  part  of  the  defendant  it  was  denied  that  the  use 
of  the  party-wall  by  the  defendant  had  weakened  or  other- 
wise injured  it;  and  it  was  shown  that  the  forges,  chimneys, 
and  all  the  apparatus  used  by  the  defendant  in  his  business 
were  constructed  of  the  best  workmanship,  and  that  the 
business  itself  was  carried  on  in  as  proper  and  little  offensive 
a  manner  as  it  was  possible  to  carry  on  such  a  business. 
There  was  considerable  evidence  as  to  the  character  of  the 
buildings  in  the  immediate  neighborhood,  and  the  purposes 
for  which  they  were  used,  the  weight  of  which  evidence,  as 
found  by  the  court,  establishing  that  such  buildings  were 
chiefly  used  for  carpenter  shops  or  private  stables. 

It  was  ascertained,  upon  a  private  view  taken  by  the 
court,  that  the  plaintiff's  house  is  on  the  south  side  of  the 
street,  from  one  hundred  and  fifty  feet  to  two  hundred  feet 
westerly  of  Second  avenue;  that  there  is  but  one  (exclu- 
sively) dwelling-house  on  the  south  side  of  the  block 
between  Second  avenue  and  Stuyvesant  street,  and  none  on 
the  north  side  of  the  block.  Excepting  the  one  dwelling- 
house,  the  block  from  the  corners  of  Second  avenue  (which 
have  dwellings  fronting  the  Second  avenue),  is  wholly  occu- 
pied by  stables,  carpenter,  or  other  shops.  The  labor  bureau 
of  the  commissioners  of  charities  and  corrections  is  at  the 
junction  of  Stuyvesant  street  and  Ninth  street.  The  upper 
parts  of  many  of  the  buildings,  which  are  mostly  n  story 
and  a  half  high,  are  occupied  as  residences,  but  the  base- 
ments and  first  stories  of  all  the  buildings  in  the  block,  with 
the  one  exception  above  stated,  are  used  and  occupied  as 
stables,  or  for  business  purposes. 
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On  the  trial  the  allegations  of  the  plaintiff,  as  set  forth  in 
his  complaint,  were  substantially  proven  ;  and  it  was  estab- 
lished that,  notwithstanding  the  forges  and  apparatus  of  the 
defendant  had  been  constructed  in  the  best  and  most 
approved  manner,  and  his  business  carried  on  in  the  most 
careful  way  it  is  possible  to  carry  on  such  a  business,  yet, 
that  the  business  was  of  a  character  to  annoy  and  disturb, 
and  did  annoy  and  disturb  the  plaintiff,  and  did  interfere 
with,  and  deprive  him  of  the  full  enjoyment  of  his  property. 
The  evidence  did  not  establish  that  the  value  of  the  plain- 
tift's  property  was  materially  affected  by  the  defendant's 
business;  but  there  was  evidence  that  the  vibration  and  jar 
produced  by  the  hammering  in  the  defendant's  shop  had 
injured  the  plastering  in  the  plaintiff's  building,  and  that  the 
dust,  cinders,  and  smoke  had  injured  the  stock  of  material 
and  manufacture  of  the  plaintiff. 

Mr.  D.  M.  HELM,  for  plaintiff. 

Mr.  J.  0.  ROBINSON,  f$r  defendant. 

MONELL,  J.  I  am  not  justified  by  the  evidence  in  this 
case,  in  finding  that  the  value  of  the  real  estate  of  the 
plaintiff  has  been  depreciated  by  the  defendant's  business. 
For  the  purposes  of  a  residence  for  a  private  family,  there 
can  be  no  doubt  its  value  has  been  materially  lessened  ;  but 
in  the  market,  for  a  business  not  materially  affected  by  the 
annoyances  which  proceed  from  the  defendant's  shop,  or  for 
any  other  suitable  purpose,  the  weight  of  the  evidence 
shows  that  the  value  of  the  property  has  rather  increased 
than  depreciated  since  the  erection  of  the  defendant's  build- 
ing. But  I  am  justified  in  finding,  and  I  have  found,  that 
the  plaintiff's  business  has  been  in  some  measure  interrupted 
and  disturbed,  and  the  enjoyment  of  his  premises  as  a  resi- 
dence for  himself  and  family  in  some  degree  impaired  by 
the  business  carried  on  by  the  defendant  in  the  adjoining 
building. 
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It  is  well  settled  that  if  any  trade  or  business,  otherwise 
lawful,  is  carried  on  in  such  a  manner,  as  to  render  the 
enjoyment  of  life  and  property  uncomfortable,  it  is  a  nuis- 
ance. It  is  not  required  that  the  trade  or  business  should 
be  detrimental  to  life  or  health,  or  that  it  should  injuriously 
affect  the  value  of  adjacent  property.  It  is  enough,  if  it 
can  be  seen,  that  its  beneficial  use  for  the  purposes  to  which 
it  has  been  devoted,  has  been  impaired,  and  its  comfortable 
enjoyment  interrupted  or  destroyed.  The  rule  of  ihe  com- 
mon law,  that  a  man  shall  so  use  his  own  as  not  to  interfere 
with  others,  extends  to  every  act  as  well  as  to  every  use, 
and  the  mere  lawfulness  of  a  trade  or  calling  will  not  excuse 
or  justify  the  destruction  of,  or  interference  with,  the  com- 
fortable enjoyment  of  his  property  by  another. 

This  general  doctrine  has  been  applied  to  a  variety  of 
businesses,  which  were  lawful  in  themselves,  but  which  ren- 
dered the  residences  of  others  unfit  for  comfortable  habita- 
tions, such  as  a  smith's  forge  (Besby  agt.  Gill,  Lutw.  69); 
swine-sty  (Aldred's  case,  9  Reps.,  59  a.)  lime-kiln  (Ibid,  per 
Gray,  C.  J.);  and  tallow-furnace. 

In  Fish  agt.  Dodge  (4  Denio,  311),  the  business  of  finish- 
ing steam-boilers,  whereby  the  occupant  of  an  adjoining 
house  was  disturbed  by  the  noise  and  dust,  was  held  to  be  a 
nuisance.  So,  a  coal-yard  in  a  city,  from  which  offensive 
dust  and  smut  arose,  and  was  diffused  into  the  premises  of 
neighboring  inhabitants,  was  held  to  be  a  nuisance  within 
a  covenant  against  "  anything  offensive  to  the  neighboring 
inhabitants"  (Barrow  agt.  Richard,  8  Paige,  351).  A 
slaughter-house  was  declared  to  be  prima  facie  a  nuisance 
(Cathie  agt.  Valentine,  9  Paige,  575).  It  was  there  repeated, 
that  it  was  not  necessary  that  the  trade  or  business  should 
endanger  health ;  but  it  was  sufficient  if  it  was  oppressive 
to  the  senses,  rendering  the  enjoyment  of  life  and  property 
uncomfortable.  And  in  this  court  (McKcon  agt.  See,  4 
Rolt.,  449,  where  all  the  cases  are  carefully  collected]  it  was 
held,  that  the  carrying  on  of  the  business  of  sawing  blocks 
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of  marble,  by  saws  and  machinery  propelled  by  steam- 
power,  the  vibration  and  jar  produced  by  which,  was  inju- 
rious to  the  adjacent  property,  was  a  nuisance.  In  that 
case  it  was  shown,  that  the  defendant's  business  was  lawful 
and  publicly  beneficial,  and  conducted  with  every  reasonable 
precaution,  as  to  the  character  of  his  building  and  machin- 
ery arid  mode  of  using  them  to  prevent  unnecessary  injury 
to  the  plaintiff,  and  the  decision  was  put  on  the  ground  that 
11  the  right  of  jarring  a  neighbor's  house,  by  the  motion  of  a 
steam  engine,  upon  one's  own  premises,  cannot  depend  at 
all  upon  the  utility  and  lawfulness  of  the  purpose  for  which 
such  motion  is  employed,  or  of  its  final  results.  The  inter- 
mediate injury,  before  such  results  are  obtained,  wrought 
upon  another's  property  or  enjoyment  of  life,  makes  such 
employment  unlawful."  And  so  Norcross  agt.  Thorns  (51 
Maine,  503). 

The  annoyance  and  the  disturbance  of  comfort  and  the 
enjoyment  of  property,  however,  must  be  substantial  and 
real.  The  law  will  not  regard  trifling  inconveniences. 
Therefore,  noxious  vapors  arising  on  another's  land  must 
be  such  as  visibly  to  diminish  the  value  of  adjacent  property, 
or  the  comfort  and  enjoyment  of  it  (Bamford  agt.  Turnley, 
3  B.  &  S.  66  ;  Tipping  agt.  St.  Helen's  Smelting  Co..  4  Id. 
60S,  616,  1,093). 

•  From  the  cases  which  have  been  cited,  and  many  others 
which  might  be,  it  appears  to  be  well  established  that  any 
lawful  business  or  trade  may  be  a  nuisance,  if  it  is  conducted 
in  a  manner  which  is  injurious  to  the  comfortable  enjoy- 
ment of  another  man's^property.  It  need  not  be  detrimental 
to  health,  or  endanger  life  ;  nor  is  it  necessary  that  it  should 
directly  depreciate  the  value  of  property.  If  in  the  manner 
and  for  the  purposes  such  property  may  be  used,  its  enjoy- 
ment is  so  interfered  with  as  to  destroy  or  greatly  impair  its 
comfortable  use,  it  is  a  nuisance  against  which  the  law  will 
protect  the  injured. 

In  this  case  the  grounds  of  complaint  are,  that  the  com- 
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fortable  enjoyment  of  the  plaintiff's  property  is,  to  an 
injurious  degree,  affected  by  the  vibration  and  jar  produced 
by  the  hammering  of  iron  and  the  working  of  machinery ; 
by  the-  dust  and  cinders  which  arise  from  the  forges  and 
chimneys ;  by  the  smoke  from  burning  hoofs  ot  horses ;  by 
the  collection  of  wagons  and  horses  in  the  immediate  vicin- 
ity ;  the  stamping  of  horses,  and  the  filth  produced  while 
standing  outside.  There  are  also  other  grounds  alleged, 
namely,  that  the  building  of  the  plaintiff  is  receiving  con- 
stant injury,  and  his  business  interrupted  by  the  same 
causes. 

But  while  I  have  been  compelled  by  the  evidence  to  find 
that  all  .these  alleged  causes  of  annoyance  to  the  plaintiff  do 
exist,  and  that  they  proceed  from  the  defendant's  premises, 
and  from  the  manner  of  conducting  his  business,  yet  there 
are  other  considerations  and  principles  which  have,  in  my 
judgment,  a  controlling  influence  upon  this  case. 

The  business  of  blacksmithing  and  horse-shoeing  is  a 
lawful  business,  and  is  noi  per  se  a  nuisance  (Ray  agt.  Lyncs, 
10  Ala.  E.  63).  It  is  of  great  benefit,  utility,  and  conve- 
nience to  the  public,  and  may  rightfully  be  carried  on  for 
private  emolument,  provided  it  be  done  in  a  proper  arid  con- 
venient place.  COMYN  says  (Comyn  Dig.  tit.  Action  upon 
the  Case  for  a  nuisance,  (?.),  an  action  ''does  not  lie  for  a 
reasonable  use  of  my  right,  though  it  be  to  the  annoyance 
of  another;  as  if  a  butcher,  brewer,  etc.,  use  his  trade  in  a 
convenient  place,  though  it  be  to  the  annoyance  of  his 
neighbor." 

The  case  of  Hale  agt.  Barlow  (4  C.  IB.,  N.  S.  334),  was 
an  action  at  law  for  damages.  The  defendant  had  erected  a 
brick-kiln  on  his  own  land,  in  front  of  the  plaintiff's  house, 
wherein  he  burned  large  quantities  of  brick,  causing  noxious 
and  unwholesome  vapors  to'  arise,  injuring  the  plaintiff's 
premises,  rendering  his  dwelling  uncomfortable,  unhealthy, 
and  unfit  for  habitation.  Justice  BYLES.  in  chanjinij  the 

'  i->        O 

jury,  said,  "it  is  not  everybody  whose  enjoyment  of  life 
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and  property  is  rendered  uncomfortable  by  the  carrying  on 
of  an  offensive  or  noxious  trade  in  the  neighborhood  that 
can  bring  an  action,"  and  he  instanced  the  neighborhoods  of 
Birmingham  and  Wolverhampton,  in  England,  which  he 
said  would  be  full  of  persons  bringing  actions  for  nuisances, 
arising  from  the  carrying  on  of  the  noxious  and  offensive 
trades  in  their  vicinity,  to  the  great  injury  of  the  manufac- 
turing and  social  interests  of  the  country.  He  further  said  : 
"  I  apprehend  the  law  to  be  this,  that  no  action  lies  for  the 
use — the  reasonable  use — of  a  lawful  trade  in  a  convenient 
and  proper  place,  even  though  some  one  may  suffer  annoy- 
ance from  its  being  carried  on.  That  the  mere  temporary 
burning  of  bricks,  from  clay  dug  on  the  spot,  in  a  neighbor- 
hood in  the  outskirts  of  London,  which  no  one  could  say 
was  an  inconvenient  place  for  the  purpose,  though  it  might 
cause  annoyance  to  one  or  two  persons  residing  near,  would 
not  afford  a  ground  of  action.  If  it  were,  not  so,  it  would 
be  exceedingly  difficult  to  find  any  place,  within  a  reasonable 
distance,  at  wliicli  this  sort  of  trade  could  be  exercised  at 
all"  And  he  instructed  the  jury  that  "although  the  nuis- 
ance might  be  such  as  to  render  the  plaintiff's  enjoyment  of 
his  life  and  property  uncomfortable,  yet  if  they  should  find 
that  the  place  where  the  business  was  carried  on  was  a 
convenient  and  proper  place  for  the  purpose,  the  action 
could  not  be  maintained."  Upon  appeal,  the  charge  was 
fully  sustained  by  the  court  in  bane  where  the  text  from 
Comyn,  Selwyn's  Nisi-prius,  Wth  Ed.  1115,  7th  Am.  Ed., 
1119,  and  Gale  on  Easements  198,  were  quoted  as  authori- 
ties. The  same  doctrine  was  maintained  in  Atorney-Gene- 
ral  agt.  Lee,  (3  Mad.  Chy.  301),  where  an  injunction  was 
sought  to  restrain  the  erection  of  a  mill,  which  it  was 
alleged  would  be  injurious  to  health.  The  court  there  says : 
"  But  it  appears  to  us  this  is  a  case  of  private  nuisance,  if  a 
nuisance  at  all,  in  the  erection  of  a  mill  which  will  be  a 
public  convenience ;  and  there  is  nothing  to  show  us  that 
there  is  so  great  a  disproportion  between  the  private  suffer- 
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ing  and  the  public  convenience  as  would  authorize  the 
court  to  interfere."  And  in  Pottstown  Gas  Co.  agt.  Murphy 
(39  Penn.  R.,  257),  it  is  said  "That  a  certain  degree  of 
offensive  odor  is  unavoidably  incident  to  the  gas-making, 
and  must  be  endured  by  the  public." 

These  cases  illustrate  and  sustain  the  proposition  that  an 
action  will  not  lie,  if  a  lawful  trade,  which  may  be  offensive 
to  persons  living  in  the  vicinity,  is  carried  on  at  a  proper 
and  suitable  place.  (See  also  cases  cited  in  notes  q.  r.  r.  to 
Brooirfs  Legal  Maxims,  16-5  ;  I  New  Law  Library,  84). 

The  evidence  furnished  in  this  case,  as  well  as  a  personal 
examination,  which  I  have  thought  it  not  improper  to  make, 
of  the  street  and  neighborhood  in  which  the  defendant's 
shop  is  situated,  has  led  me  to  the  conclusion  that  it  is  a 
convenient,  proper,  and  suitable  place  lor  such  a  business 
There  are  no  (exclusively)  dwelling-houses  in  the  block  on 
the  north  side,  and  but  one  on  the  south  side.  The  street, 
which  was  formerly  occupied  for  private  stables,  is  now 
used  mostly  for  shops  of  various  descriptions,  having  some 
families  occupying  the  upper  stories.  In  short,  the  entire 
street,  from  the  corner  of  the  Second  avenue  is,  with  the 
one  exception  I  have  mentioned,  now  used  and  occupied  for 
stabling  horses,  or  for  business  purposes. 

A  horse-shoeing  establishment  is  in  one  sense  a  public 
convenience,  as  much  so  as  a  city  railway;  and,  as  was  said 
in  regard  to  the  latter  ( Williams  agt.  N.  Y.  Central  R.  R. 
Co.,  18  Barb.,' 247)  the  annoyances  complained  of  are  such 
as  are  experienced  by  dwellers  in  populous  towns  and  cities, 
and  must  be  endured  without  redress,  because  they  are  of 
minor  importance  compared  with  the  general  good.  Black- 
smithing  is  also  a  necessary  trade,  and  must  be  carried  on  in 
places  not  too  remote  from  the  habitations  of  men.  Where 
then  can  it  be  carried  on  ?  Is  there  any  locality  in  the 
inhabited  part  of  this  city  where  such  a  business,  with  its 
incidental  annoyances,  can  be  conducted  without  subjecting 
some  one  person  to  discomfort  and  suffering  ?  Such  estab- 
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lishments  are  found  in  many  parts  of  the  city.  They  are 
located  in  business  streets,  where  the  upper  portions  of 
houses  are  occupied  as  residences  ;  and  so  long  as  they  are 
necessary  and  a  convenience  to  the  public,  no  reasonable 
objection  can  be  made.  If  the  business  cannot  be  carried 
on  in  such  locations,  because  a  few  are  annoyed,  it  would 
have  to  be  removed  to  parts  too  remote  for  usefulness.  If, 
therefore,  the  defendant  has  erected  his  forges,  and  is  con- 
ducting his  business  in  a  convenient  and  proper  part  of  the 
city,  and  in  a  careful  and  orderly  manner,  he  should  not  be 
interfered  with  merely  because  such  business  is  iricidently 
annoying  to  the  plaintiff,  or  injurious  to  his  business,  or  even 
renders  the  enjoyment  of  his  property  uncomfortable  ;  espe- 
cially as  the  evidence  shows,  and  I  am  justified  in  finding, 
that  the  defendant  has  constructed  his  shop  in  the  best  and 
most  improved  manner,  and  is  conducting  his  business  so  as 
to  give  as  little  annoyance  to  others  as  is  possible.  The 
maxim,  solus  populi  suprema  lex,  is  not  inapplicable  to  such 
a  case;  and  if  the  plaintiff  is  unwilling  to  endure  the  annoy- 
ances or  to  sustain  the  losses  to  his  business,  he  must  seek 
some  place  where  he  will  not  be  disturbed. 

So  far  as  the  plaintiff's  property  is  injured  by  the  con- 
struction of  the  defendant's  forges  and  chimneys,  or  by  the 
use  of  the  party-wall,  or  his  business  is  affected  by  the 
vibration  or  jar,  and  dust  which  proceeds  from  the  defend- 
ant's shop,  there  is  an  adequate  remedy  at  law,  and  they 
furnish  no  grounds  for  equitable  relief.  The  chancellor  says, 
in  Van  Bergen  agt.  Van  Bergen  (3  J.  C.  R.,  287),  ''  it  must 
be  a  strange  and  mischievous  case  of  pressing  necessity,  or 
the  right  must  have  been  previously  established  at  law,  to 
entitle  the  party  to  call  to  his  aid  the  jurisdiction  of  this 
court"  (Wliite  agt.  Cohen,  19  Eng.  L.  and  Eq.;  Att.-Gen. 
agt.  Nichol,  16  Vesey,  33S). 

As  there  cannot  be  any  legalization  of  a  nuisance  by  pre- 
scription, and  as  all  offensive  trades  which  have  been  carried 
on  without  complaint  in  parts  of  the  city,  remote  at  the 
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time,  must  yield  to  the  advance  of  improvement;  and 
although  unobjectionable  when  begun,  having  since  become 
detrimental  to  the  full  enjoyment  of  other  property,  must 
nevertheless,  be  removed  to  other  parts  (Howard  agt.  Lee,  3 
Sandf.j  S.  C.  E.t  281 ;  Bradij  agt.  Weeks,  3  Rarb.,  S.  C.  K, 
157);  so,  I  think,  that  where  a  street  in  a  city  ceases  to  be 
used  or  occupied  as  a  place  of  residence,  and  is  changed  into 
a  place  of  business,  no  one  or  two  persons,  who  may  for  any 
reason,  desire  to  continue  a  residence  therein,  or  shall  per- 
sist in  continuing  to  reside  therein,  should  be  allowed  'to 
prevent  the  carrying  on  of  a  lawful  and  useful  trade,  merely 
because  they  are  or  may  be  subjected  to  annoyance,  or  even 
loss  thereby.  Better  that  they  should  go  elsewhere,  than 
that  the  public  should  be  inconvenienced  by  arresting  a 
necessary  and  useful  business,  and  the  trade  of  an  artizan 
broken  up. 

There  must  be  judgment  for  the  defendant  with  costs. 
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SUPREME  COURT. 

In  the  MATTER  of  the  petition  of  the  RONDOUT  &  OSWEGO 
RAIL  ROAD  Co.  for  the  appraisal  of  real  estate,  respond- 
ents, agt.  RICHARD  FIELD  AND  WIFE,  appellants. 

Where  it  appears  from  the  report  of  commissioner's  for  the  appraisal  of  damages  for 
taking  property,  that  there  was  no  irregularity  committed  by  the  commissioners, 
and  no  error  existed  which  would  authorize  the  court  to  set  aside  the  proceedings, 
this  court  on  appeal  must  affirm  the  order  confirming  the  report ;  although  affi- 
davits were  nsed  on  the  motion  for  confirmation  of  the  report  to  show  error. 

t  is  well  settled  that  no  affidavits  can  be  used  on  a  motion  to  confirm  the  report  of 
the  commissioners,  nor  oil  the  appeal  from  the  order  of  confirmation.  The  court, 
in  such  case,  must  act  solely  on  the  report  of  the  commissioners. 

Albany  General  Term,  May  1869. 

MILLER,  INGALLS,  and  PECKHAM,  Justices. 
APPEAL  from  order  of  special  term  confirming  report  of 
commissioners  appointed  to  appraise  the  damages  sustained 
by  the  appellants,  for  the  taking  of  their  lands,  and  from  the 
appraisal  and  report  of  the  commissioners. 

M.  SCHOONMAKER,  for  appellants. 
WM.  LOUNSBERRY,  for  respondents. 

By  the  court,  MILLER,  J.  The  proceedings  of  the  com- 
missioners, as  reported  by  them,  do  not  show  any  act  on 
their  part  or  any  error  committed  which  would  justify  us  in 
setting  aside  their  report.  It  appears  that  both  parties  were 
content  to  leave  the  question  of  damages  to  the  judgment 
of  the  commissioners  without  taking  any  testimony.  No 
proo£  was  offered  on  either  side  nor  desired  te  be  given  by 
either  party,  and  the  commissioners  appraised  the  damages 
upon  their  own  inspection  of  the  premises.  It  was  not  the 
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fault  of  the  commissioners  that  evidence  was  not  introduced, 
and  as  the  appellants  had  the  right  to  offer  witnesses  and 
failed  to  do  so,  they  have  no  right  to  complain  that  injus- 
tice was  done  by  their  neglect  to  produce  them.  The 
record  itself  discloses  no  unfairness  or  injustice  and  no  legal 
error. 

Upon  the  motion  to  confirm  the  report,  the  counsel  for 
the  appellants  attempted  to  establish  that  the  property  was 
undervalued  and  their  rights  affected,  by  the  introduction  of 
affidavits  as  to  the  value  of  the  property  and  the  grounds 
upon  which  the  valuation  was  made.  This,  I  think,  cannot 
be  done.  It  has  been  decided  in  several  cases  that  affidavits 
cannot  be  used  either  on  the  motion  to  confirm  or  on  the 
appeal  from  the  appraisal  to  impeach  or  contradict  the 
report  of  the  commissioners. 

In  N.  Y.  &  E.  E.  E.  Co.  agt.  Corey  (5  How.,  177),  it  was 
held  that  upon  an  appeal  from  the  report  of  the  commis- 
sioners the  court  can  only  look  at  the  matters  contained 
in  the  report  as  the  foundation  of  any  order  to  be  made 
upon  the  appeal,  and  that  ex  parte  affidavits  and  papers 
cannot  be  received. 

In  the  N.  Y.  &  E.  E.  E.  Co.  agt.  Cohen (6  How.  223),  it 
was  held  that  no  affidavits  can  be  read  upon  the  review  of 
an  appeal,  and  the  court  must  act  solely  upon  the  report  of 
the  commissioners. 

In  the  E.  &  G.  V.  E,  E.  Co.  agt.  Beckwitli  ( 10  How., 
168),  it  was  decided,  that  upon  a  motion  to-confirm  the  com- 
missioners report  of  appraisement,  that  no  affidavits  or  other 
proof  should  be  heara  to  contradict  or  impeach  the  truth  of 
the  matters  contained  in  the  report. 

If  the  report  is  untrue  in  any  material  respect,  or  the 
proceedings  of  the  commissioners  have  been  irregular  and 
the  report  fails  to  state  the  facts  constituting  the  irregularity, 
the  proper  remedy  is  to  apply  to  the  court  to  set  aside  and 
vacate  the  report. 

In  the  11.  (£•  S.  E.  E.  Co.  agt.  Budlong  (6  Hen:,  467),  it 
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was  also  held  that  the  court  will  not  interfere  and  set  aside 
the  appraisal  on  the  ground  that  the  compensation  awarded 
is  too  great  or  too  small,  unless  the  evidence  of  injustice  is 
palpable  on  the  face  of  the  proceedings  as  contained  in  the 
report. 

The  report  itself  must  show  that  an  error  has  been  com  - 
mitted  or  that  injustice  has  been  done,  to  enable  the  court 
upon  appeal  to  reverse  the  proceedings. 

It  is  apparent  that  independent  of  the  affidavits  intro- 
duced, no  irregularity  was  committed  by  the  commissioners 
and  no  error  exists  which  would  authorize  this  court  to  set 
aside  the  proceedings. 

They  cannot  be  vacated  on  this  appeal,  and  having  in 
view  the  authorities  cited,  we  have  no  authority  to  set  aside 
the  report. 

If  any  remedy  existed  it  was  by  a  motion  to  the  court 
upon  affidavits  which  could  be  met  by  counter  proof  if 
desired,  and  when  an  abundant  opportunity  would  be  fur- 
nished to  explain  or  rebut  the  facts  stated  in  opposition  to 
the  report  of  the  commissioners.  If  a  different  rule  pre- 
vailed, the  report  could  be  assailed  byexparte  affidavits  and 
statements  which  the  moving  party  would  have  no  oppor- 
tunity to  meet. 

For  the  foregoing  reasons  I  am  of  the  opinion  that  the 
order  appealed  from  should  be  affirmed  with  $10  costs  of 
appeal. 
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N.  Y.  SUPERIOR  COURT. 
ABNER  H.  MCCORMICK  and  another  agt.  JOHN  B.  SARSON. 

A  partial  failure  of  consideration,  upon  a  contract  for  the  sale  of  lumber  of  different 
qualities,  can  be  set  up  only  in  the  answer  by  way  of  recoupment  of  damages.  If 
not  so  set  up  as  a  defense,  pro  lanto,  proof  of  a  failure  to  perform  the  contract, 
where  there  has  been  a  delivery  of  the  lumber,  cannot  defeat  a  recovery  ;  conse- 
quently if  such  proof  is  offered  to  ehow  an  inferior  quality  of  lumber ;  it  is,  under 
the  pleadings,  properly  excluded. 

General  Term,  March,  1869. 

APPEAL  from  judgment  for  plaintiffs,  rendered  at  special 
term. 

M.  D.  SMITH,  for  appellants. 
L.  K.  MILLER,  for  respondent. 

By  the  court:  MONELL,  J.  There  are  two  exceptions 
only  in  this  case  which  we  can  examine,  namely,  to  the 
exclusion  of  the  evidence  of  quality,  and  to  the  exclusion 
of  a  copy  of  the  defendant's  letter.  As  to  the  third  excep- 
tion, namely,  the  instruction  to  the  jury,  we  have  no  means 
of  determining  its  correctness,  as  we  are  not  furnished  in 
tiie  printed  case  with  any  of  the  evidence  on  the  part  of  the 
plaintiff,  and  we  must  presume  that  it  was  sufficient  to 
authorize  the  instruction. 

The  complaint  alleged  an  agreement  by  the  plaintiffs  to 
sell  and  deliver  to  the  defendant  "  all  the  sawed  lumber 
then  in  the  yard  of  a  saw-mill  at  Cedar  Keys,  Florida,  at  a 
price  per  IjOOO  feet  as  follows:  for  prime  lumber,  $17  ;  for 
merchantable  lumber,  $15  ;  for  refuse  lumber,  $8  ;  for  round 
logs,  $7."  The  answer  denied  the  complaint,  and  set  up 
fraud  in  procuring  the  contract,  and  other  defenses. 
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The  printed  case,  without  giving  any  of  the  evidence  on 
the  part  of  the  plaintiffs,  states  that  after  the  plaintiffs  had 
closed  their  case,  the  defendant  offered  to  show  that  all  the 
lumber  for  which  the  action  was  brought,  as  prime,  and  a 
large  portion  for  which  the  action  was  brought  as  mer- 
chantable, was  not  prime  or  merchantable,  but  was  only 
refuse  and  of  inferior  quality.  The  evidence  was  rejected, 
and  the  defendant  excepted. 

Under  the  pleadings,  I  think  the  evidence  was  properly 
excluded.  A  partial  failure  of  consideration  could  be  set 
up  only  by  way  of  recoupment  of  damages,  and  should  be 
set  up  in  the  answer.  If  not  set  up  as  a  defense,  pro  tanto, 
proof  of  a  failure  to  perform  the  contract,  where  there  had 
been  a  delivery  of  the  commodity,  would  not  defeat  a 
recovery.  (Story  on  Sales,  <§>  448).  That  the  contract 
called  for  particular  qualities  or  kinds  of  lumber,  and  the 
plaintiff  had  to  prove  delivery  of  certain  numbers  of  feet 
of  each  kind  and  quality,  did  not  make  it  proper  to  prove, 
unless  it  was  made  a  defense  by  the  answer,  that  the  quality 
wras  inferior.  The  defendant  having  accepted  a  delivery,  he 
could  only  .recoup  his  damages  if  the  quality  proved 
inferior  ;  and,  therefore,  as  the  pleadings  were,  the  evidence 
was  wholly  immaterial,  and  for  all  these  reasons  was  pro- 
perly kept  out  of  the  case. 

In  regard  to  the  exclusion  of  the  copy  of  the  defendant's 
letter,  little  need  be  said.  There  was  not  sufficient  evi- 
dence of  the  original  having  been  sent,  nor  was  there  any 
notice  to  produce  the  original,  all  of  which  was  necessary 
to  let  in  secondary  proof. 

The  case  is  so  badly  made  up,  that  we  are  left  mostly  to 
conjecture  as  to  what  transpired  on  the  trial.  But  as  every 
intendment  is  in  favor  of  the  correctness  of  the  judgment, 
it  must  be  affirmed. 
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NEW  YORK  COMMON  PLEAS. 
SAMUEL  SMITH,  et  at  agt.  BENJAMIN  F.  BUTLER. 

The  act  of  congress  of  1789,  providing  for  the  removal  of  causes  from  the  state  to 
the  United  States  courts,  does  not  apply  where  both  the  parties  are  non-residents 
of  the  state. 

Special  Term,  December,  1864. 

IN  this  case  the  plaintiffs  charged  Gen.  Butler  with  seizing 
their  banking-house,  in  New  Orleans,  and  appropriating  to 
his  own  use  $60,000  in  gold.  They  obtained  an  attachment, 
against  him,  and  the  general's  counsel  moved  to  remove  the 
cause  to  the  United  States  courts. 

CARDOZO,  J.  The  twelfth  section  of  the  act  of  congress, 
passed  September  24,  1789,  provided  that  "  if  a  suit  be 
commenced  in  any  state  court  against  an  alien,  or  by  a  citi- 
zen of  the  state  in  which  the  suit  is  brought,  against  a  citi- 
zen of  another  state,  it  may,  if  it  involve  more  than  five 
hundred  dollars,  and  certain  things  be  done  by  the  defendant, 
be  removed  to  the  United  States  court." 

The  present  motion  is  based  on  that  act,  and  as  its  pro- 
visions are  seldom  invoked,  it  is  not  surprising  that  they  are 
but  little  understood  and  very  generally  misapprehended. 
The  proofs  before  me  establish  that  the  plaintiffs  are  not 
citizens  of  this  state.  They  are  citizens  of  Louisiana,  tem- 
porarily sojourning  here.  As,  therefore,  this  suit  is  brought 
against  a  defendant  who  is  a  resident  of  another  state,  and 
is  not  prosecuted  by  a  citizen  of  this  state,  the  case  is  not 
within  the  statute,  either  in  form  or  in  spirit.  Probably  the 
object  of  the  statute  was  to  guard  against  the  possibility  or 
the  suspicion  of  bias  in  the  state  court  in  favor  of  its  own 
citizen  against  a  non-resident,  but  no  such  bias  could  be 
presumed  when  the  litigation  was  between  non-residents. 

The  motion  must  be  denied,  with  ten  dollars  costs  to  the 
plaintiff,  to  abide  the  event  of  the  action. 
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SUPREME  COURT. 

JOSEPH  H.  RAMSEY  agt.  THE  ERIE  RAILWAY  COMPANY  and 

others. 


A  defendant  is  not  obliged  to  make  a  motion,  to  vacate  an  injunction  order,  before 
the  judge  who  grunted  it.  If  he  notices  it  for  the  first  special  term  of  the  court, 
where  it  can  be  properly  and  regularly  heard,  it  is  sufficient. 

Where  an  injunction  order  is  granted  ex  parte,  the  defendant  cannot  appeal  from  it. 
He  is  compelled  to  make  a  motion  to  vacate  it,  or  submit  to  it. 

If  a  complaint  does  not  state  facts  sufficient  to  show  that  the  plaintiff  has  such  an 
interest  in  the  controversy,  as  entitles  him  to  the  relief  demanded  therein,  he  i» 
not  entitled  to  an  injunction. 

Held,  in  this  case,  that  the  plaintiff  has  not  shown,  by  his  complaint,  that  he  has  any- 
standing  in  court,  as  a  creditor  or  bondholder  or  stockholder  of  the  Erie  Railway 
Company — the  defendants,  so  that  he  could  have  a  receiver  or  referee  appointed  ex 
parte  in  the  action. 

It  is  now  pretty  well  settled,  that  a  receiver  of  a  railroad  corporation,  cannot  be 
properly  appointed  in  an  action  brought  by  a  stockholder  or  a  creditor  who  has  no 
judgment: 

Also,  that  the  directors  of  the  corporation,  acting  in  good  f::ith,  have  power  to  issue 
convertible  bonds  in  the  name  of  the  corporation  for  the  amounts  they  may  bor- 
row to  complete  and  finish,  or  to  operate  the  road,  with  the  right  to  authorize 
their  conversion  into  stock ;  although  it  increases  the  amount  of  capital  stock 
beyond  that  fixed  by  the  charter.  Consequently  the  right  of  the  directors  to  issue 
stock  in  conversion  of  such  bonds,  is  clear. 

No  authority  is  conferred  by  the  statutes  (3  R.  S.,  5  ed.,  762,  §§  40-43 ;  2  id.  1st  ed., 
462,  $  33.  §  36)  upon  a  stockholder  of  a  corporation,  to  maintain  an  action  for  the 
removal  or  suspension  of  a  director. 

No  officer  of  a  corporation  should  be  suspended  from  exercising  his  office,  except 
upon  clear  and  positive  proof . 

The  power  of  a  court  of  equity  to  issue  preliminary  injunctions  ought  to  be  exer- 
cised with  extreme  caution,  and  applied  only  in  very  clear  cases.  They  ought 
not  to  be  awarded  in  doubtful  cases,  or  in  new  ones  not  coming  within  well  estab- 
lished principles. 

It  seems,  that  in  order  to  prevent  conflicts  in  decisions  and  orders  of  different  judges, 
and  to  protect  corporations  and  their  officers  against  suspensions  and  injunctions 
that  may  be  procured  ex  parte,  for  sinister  purposes,  and  which  cannot  be  sus- 
tained, the  legislature  should  adopt  a  law  of  the  United  States  (so  far  aa  corpora- 
tions and  their  directors  are  concerned)  which  provides  that  "No  injunction  shall 
be  granted  in  any  case,  without  reasonable  previous  notice  to  the  adverse  party  or 
his  attorney,  of  the  time  and  place  of  moving  for  the  same.'1 
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It  stems  also,  that  it  is  a  good  ground  for  vacating  an  injunction,  granted  ex  parte, 
where  it  is  believed  that  the  plaintiff'  or  his  attorneys,  or  some  person  interested 
for  him,  have  caused  an  improper  interference  of  the  press  in  the  case,  to  aid  the 
plaintiff  and  prejudice  the  defendants  with  tkecourts. 


Broome  Special  Term,  ISO 9. 

Argued  December  21,  1869.     Decided  December  25,  1869. 

MOTION  by  defendants  for  an  order  vacating  an  injunction 
and  orders  granted  by  a  justice  of  this  court,  without  pre- 
vious notice  to  the  defendants,  at  a  special  term  of  this 
court,  at  Delhi,  in  the  county  of  Delaware,  on  the  23d  day 
of  November,  1869. 

The  plaintiff  states  in  his  complaint:  That  he  is  a  creditor 
of  the  Erie  Railway  Company,  hereinafter  mentioned,  and 

the  owner  and  holder  of  a  past  due  claim  for  monev,  against 

p  f  « 

and  legalh'  payable  by  said  company;  that  he  is  the  owner 
of  several  $1,000  bonds,  duly  made  and  issued  by  said  com- 
pany, and  known  as  "  Buffalo  branch  of  the  Erie  Railway 
Company  bonds,"  of  which  large  numbers  are  outstanding 
in  the  hands  of  numerous  holders ;  and  is  also  the  owner 
of  several  bonds,  duly  made  and  issued  by  said  company, 
known  as  its  u  Sterling  Bonds,"  of  which  bonds  therv  are 
thus  made  and  issued  and  outstanding  in  the  hands  of  very 
numerous  holders,  about  ten  thousand  in  number,  of  the  par 
value  of  about  $5,000,000  in  all,  said  sterling  bonds  being 
of  the  denomination  of  $500,  (or  ,£100  sterling  each).  And 
said  sterling  bonds  are  especially  imperilled,  and  the  pay- 
ment of  interest  on  the  same  is  made  precarious  by  reason 
of  the  wrongful  acts  hereinafter  mentioned;  and  is  also  the 
owner  of  several  bonds  hereinafter  mentioned  as  fifth  mort- 
gage bonds,  of  which  about  one  thousand  are  outstanding. 
of  the  denomination  of  $1,000  each,  in  the  hands  of  nume- 
rous holders,  and  said  bonds  have  their  market  value  greatly 
impaired,  and  the  future  payment  of  interest  thereon  made 
uncertain  by  reason  of. said  wrongful  acts;  and  is  also  the 
owner  ot  several  shares  of  the  "  preferred"  capital  stock  of 
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said  company,  entitled  to  be  standing  in  his  name  on  the 
books  of  said  company,  and  of  the  right  to  receive  divi- 
dends thereon,  of  which  entire  stock,  hereinafter  referred  to, 
there  are  numerous  certificates  for  portions  thereof  out- 
standing in  the  hands  of  a  verygr^eat  number  of  owners  and 
holders,  and  the  past  payment  of  dividends  on  said*  stock 
has  been  defeated,  and  the  future  earnings  and  payment  of 
dividends  on  the  same  have  been  made,  and  are  now,  doubt 
ful,  and  the  value  of  which  has  been  impaired,  by  reason  of 
said  wrongful  acts;  and  is  also  the  owner  of  several  shares 
of  the  common  capital  stock  of  said  company,  so  in,  like 
manner  entitled  to  be  standing  in  his  name,  of  which  stock 
there  are  also  very  numerous  owners  and  holders,  and  the 
value  of  which  has  been  greatly  reduced,  and  the  payment 
of  dividends  upon  which  has  been  made,  for  a  long  time  at 
least,  almost  hopeless  by  said  wrongful  acts;  and  there  are 
numerous  other  floating  creditors  of  said  company,  most  of 
whose  claims  are  made  less  valuable  by  said  acts,  and  the 
plaintiff  brings  this  suit  on  his  own  behalf  and  on  behalf  of 
all  others  of  the  said  stockholders  and  bondholders  (so  far  as 
said  stockholders  are  entitled  to  be  heard  herein),  and  on 
behalf  of  all  creditors  of  said  company  who  shall  join  in 
and  become  parties  to  this  action,  and  contribute  to  the 
expense  thereof. 

And  for  a  cause  of  action  against  the  defendants,  the 
plaintiff  on  information  and  belief,  further  states  the  several 
grounds  of  action  at  large,  comprising  about  340  folios. 

Upon  which  complaint,  and  the  affidavits  of  Ossian  D. 
Ashley,  Charles  W.  Douglass,  Jackson  S.  Schultz,  and  the 
plaintiff,  Joseph  H.  Ramsey,  together  with  a  letter  of  A.  S. 
Diven,  the  three  following  orders  were  granted,  on  the 
same  day — ex  parte,  to  wit. : 

At  a  special  term  of  the  supreme  court  of  the  state  of  Xew 
York,  held  at  the  village  of  Delhi,  in  the  county  of  Dela- 
ware, on  the  23d  day  of  November,  1SG9: 

Present^ — Hon.  WILLIAM  MURRAY,  Jr.,  Justice. 
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SUPREME  COtfRT,  COUNTY  OF  DELAWARE. 


JOSEPH  H.  RAMSEY, 

Plaintiff, 
against 

JAY  GOULD,  JAMES  FISK,  Junior,  FRED- 
ERICK A.  LANE,  ABRAM  GOULD,  M.  R. 
SIMONS,  GEORGE  C.  HALL,  HENRY  N. 
SMITH,  CHARLES  G.  SISSON,  HENRY  H. 
MARTIN,  JAMES  B.  BACH,  and  THE 
ERIE  RAILWAY  COMPANY. 

Defendants. 


On  reading  and  filing  the  complaint  herein,  and  the  affi- 
davits of  Joseph  H.  Ramsey,  Charles  W.  Douglas,  Jackson 
S.  Schultz  and  Ossian  D.  Ashley,  and  it  thereby  appearing 
to  this  court  that  money,  property  and  claims  of  and  in 
favor  of  the  Erie  Railway  Company  and  its  creditors  are 
allowed  by  said  company  and  its  directors  and  officers,  as 
set  forth  in  the  complaint,  or  otherwise,  to  be  left  with  one 
or  more  of  the  defendants  or  other  persons  therein  referred 
to,  or  not  collected  or  properly  cared  for,  and  whereby  the 
same  are  in  peril  of  being  lost,  and  it  being  uncertain  to 
whom  the  same  will  belong  when  collected, 

Now,  on  motion  of  Mr.  Henry  Smith,  of  counsel  for  the 
plaintiff,  it  is  ordered. 

(1.)  That  David  Groesbeck,  of  the  city  of  New  York,  be 
and  he  is  hereby  appointed  special  receiver  of  all  said  money, 
property  and  claims  (:md  of  the  proceeds  thereof),  to  be 
collected,  realized,  held  and  disposed  of  for  the  benefit  of 
the  Erie  Railway  Company  or  its  creditors  herein  provided, 
or  as  the  court  may  order  herein  ;  the  said  money,  property 
and  claims  to  include  all  sums  which  any  defendant  holds, 
owes  or  should  pay,  or  is  responsible  for  by  reason  of  any 
wrongful  act,  abuse  of  trust,  or  omission  of  duty  mentioned 
or  referred  to  in  the  complaint,  or  which  may  or  might  be 
recovered  or  be  adjudged  in  this  or  a  like  suit. 
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(2.)  That  said  special  receiver  be  authorized  to  demand 
and  receive  all  said  money  and  property  and  the  payment 
of  (ill  said  claims;  and  that  with  the  leave  of  the  court  in 
this  suit,  he  be  authorized  to  institute  and  maintain  suits 
and  proceedings  in  his  name  as  special  receiver  in  aid  of  the 
objects  of  this  suit,  for  the- collection  and  possession  of  any 
such  claim,  money  or  property;  and  that  he  may  pay  from 
the  same  his  own  proper  expenses  and  disbursements  for 
services  and  otherwise  in  this  suit,  in  any  such  suit  or  pro- 
ceedings, and  in  and  about  the  discharge  of  his  duty  as 
special  receiver. 

(3.)  That  said  special  receiver,  by  himself,  and  persons 
to  be  employed  by  him,  make  examination  of  the  books, 
records,  vouchers  and  papers  of  the  Erie  Railway  Company, 
its  directors  and  officers,  and  for  such  purpose  have  access 
to  the  same,  and  to  its  offices  and  apartments,  and  those  it 
has  occupied,  so  as  to  enable  him  to  ascertain  the  facts  as 
to  the  issue  of  its  stock,  the  time,  amount,  price  and  par- 
ticulars of  the  creation,  conversion,  issue  and  sale  of  bonds, 
and  as  to  their  proceeds,  and  as  to  the  subject  matter  of  his 
special  receivership  generally:  that  he  make  report  to  this 
court  of  the  result  of  such  examination ;  that  the  Erie 
Railway  Company,  its  directors,  officers  and  agents,  allow 
and  facilitate  such  examination ;  that  its  treasurer  and  other 
financial  officers  and  agents,  and  its  secretary  and  stock 
transfer  agents  give  said  special  receiver  all  the  aid  and 
information  in  their  power  in  respect  of  the  subject  of  his 
examination. 

(4.)  That  said  special  receiver  afford  all  information  in  his 
power,  and  aid  as  he  may  be  able,  in  the  proper  prosecution 
of  this  suit,  and  be  at  liberty  to  apply  to  this  court  for 
directions  from  time  to  time  in  the  discharge  of  his  duty. 

(5.)  That  any  moneys  received  by  him  as  such  special 
receiver  (beyond  any  amount  needed  for  his  payments)  be 
kept  by  him  on  deposit  in  suitable  banks,  or  trust  com- 
panies, to  his  order  as  special  receiver. 
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(6.)  That  said  special  receiver  execute  his  bond  to  the 
people  of  this  state  in  the  sum  of  one  million  of  dollars, 
conditioned  for  the  faithful  performance  of  his  duty  as  spe- 
cial receiver  herein,  with  one  or  more  sureties;  said  bond 
to  be  approved  by  a  justice  of  this  court,  and  to  be  filed  in 
the  office  of  the  clerk  of  the  county  of  Delaware. 

Secondly. — And  it  further  appearing  to  this  court,  that 
if  the  board  of  directors  of  the  Erie  Railway  Company 
should  omit  to  meet,  or  neglect  to  take  charge  of,  and  give 
necessary  attention  to  its  affairs,  for  the  protection  of  its 
property,  and  the  discharge  of  their  functions  ;  or  if  such 
number  of  the  unsuspended  directors  should  resign,  or  omit 
or  refuse  to  attend  meetings  of  the  boarc,  so  that  no  quo- 
rum and  legal  action  could  be  secured,  that  in  either  event 
the  public  interests  would  be  seriously  prejudiced,  and  said 
company  and  its  creditors  would  suffer  great  loss. 

And  it  further  appearing  to  this  court  that  said  company 
is  in  a  perilous  condition,  and  that  there  is  imminent  danger 
of  some  such  event,  and  that  upon  the  happening  thereof, 
there  should  be  a  receiver  of  this  court  ready  and  compe- 
tent, and  wThose  right  and  duty  it  shall  then  be,  to  enter  at 
once  into  possession  of  the  property,  and  upon  the  exeicise 
of  the  franchises  of  said  company,  with  the  powers  herein- 
after mentioned,  but  that  said  receiver  should  not  demand 
such  possession  nor  exercise  such  powers  until  the  happen- 
ing of  any  such  event. 

Now,  therefore,  (subject  to  the  limitations  last  aforesaid 
as  to  taking  possession,)  it  is  further  ordered  that  a  re- 
ceiver be,  and  the  said  David  Groesbeck  is  hereby  appoint- 
ed receiver  of  the  Erie  Railway  Company,  and  of  the  rail- 
road, real  and  personal  property- and  estate  and  franchises 
of  said  company,  and  of  all  powers,  rights,  privilges  and 
authority  thereto  appertaining,  (except  the  franchise  of  be- 
ing a  corporation,)  and  of  the  rents,  tolls  and  income  of 
said  corporation,  and  of  its  title  deeds,  leases,  contracts  and 
leased  property,  and  of  the  rights  thereunder,  wherever  any 
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or  all  of  the  said  property,  income,  tolls,  rents,  powers  and 
franchises  may  be  situated,  collected,  exercised  or  enjoyed, 
and  whether  in  the  state  of  New  York,  Pennsylvania  or 
New  Jersey,  (as  the  laws  of  the  two  last  named  states  al- 
low,) and  of  all  the  funds,  assets,  deposits,  claims,  choses 
in  action,  books,  papers  and  vouchers  of  or  belonging  to 
said  company,  excepting  those  of  which  a  special  receiver 
is  herein  appointed  j  all  power  and  authority  hereunder  to 
be  held  and  exercised  for  the  public  convenience,  and  for 
the  protection  of  those  interested  in  said  company.  And 
that  said  receiver  be,  and  he  is  hereby  authorized  to  run 
and  operate  said  road,  and  all  roads  and  branches  and  fer- 
ries, steamboat  lines,  including  the  Pavonia  ferry,  now 
leased  or  operated  by  the  Erie  Railway  Company,  or  under 
its  control  ;  to  exercise  said  authority  and  franchises  •  to 
preserve  said  property  in  proper  condition  ;  to  repair  and 
renew  all  existing  structures,  and  to  make  all  requisite  ad- 
ditional structures  as  may  be  needful  and  proper  tor  safe 
and  efficient  transportation  on  said  roads  and  branches  ;  and 
to  do  all  proper  acts  and  take  all  proper  measures  for  pro- 
tecting and  securing  the  possession,  use  and  enjoyment  of 
what  he  shall  or  should  receive  hereunder,  and  for  promot- 
ing the  business  of  said  company  ;  and  he  is  hereby  author- 
ized to  retain  and  employ  all  such  persons,  and  to  take  such 
advice  as  may  be  reasonably  needful  and  proper  in  and 
about  the  discharge  of  his  duties  under  this  order,  and 
generally  to  do  and  cause  to  be  done,  in  respect  of  tin1  pro- 
perty, franchises,  rights  and  contracts,  and  of  whatever  else 
of  which  he  is  appointed  a  receiver,  any  and  all  things 
which,  but  for  this  order,  might  be  or  should  be  done  by 
said  company,  or  by  any  one  on  its  behalf,  including  the 
compromise  and  adjustment  of  all  claims,  (save  those  of 
which  a  special  receiver  'is  appointed,)  and  the  direction 
and  control,  on  behalf  of  said  company,  of  all  suits  and 
legal  proceedings  now\or  to  be  pending  by  or  against  said 
company;  and  all  attorneys  and  counsel  now  representing 
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said  corporation  are  required  to  act  in  the  prosecution  and 
defense  of  such  suits  and  proceedings  under  the  direction 
of  said  receiver,  and  on  his  request  to  give  place  to  others. 

That  he  be  authorized  to  settle  and  adjust  and  satisfy  all 
claims  for  damages,  injuries  and  loss  to  persons  and  prop- 
erty, or  otherwise,  that  may  arise  under  or  be  claimed 
against  him  as  receiver,  (in  any  case  where  he  has  nut  been 
guilty  of  a  breach  of  trust, (  and  that  he  be  authorized  to 
pay  such  sums  from  the  property  of  his  receivership. 

That  the  said  receiver  is  authorized  to  institute  such 
suits  and  proceedings  in  this  state,  and  elsewhere,  as  in  his 
judgment  and  by  the  advice  of  counsel  shall  be  proper  and 
for  the  advantage  of  the  property  and  rights  to  him  com- 
mitted and  to  pay  the  proper  expenses  of  the  same,  and 
also  any  judgment  that  may  be  recovered  against  him  as 
such  receiver  in  any  such  suit,  and  to  defend  all  suits  and 
proceedings  affecting  his  receivership  ;  and  in  all  cases  in 
which  he  has  any  reasonable  doubt  as  to  his  duty,  to  apply 
to  this  court  in  this  suit  for  his  instructions. 

That  in  and  about  the  discharge  of  his  duties,  such  re- 
ceiver shall  not  dispute  the  validity  of  any  of  the  mortgages 
of  the  said  corporation,  (or  of  the  New  York  and  Erie  Rail 
Road  Company,)  or  of  the  bonds  secured  thereby,  or  of  its 
sterling  bonds. 

Said  receiver  is  hereby  authorized,  upon  taking  posses- 
sion as  receiver,  to  at  once  enter  into  and  upon,  and  take 
possession  of,  the  apartments  and  offices  of,  or  occupied  by 
said  company,  and  of  the  contents  thereof,  of  all  the  prop- 
erty, premises,  erections,  ferry-boats,  and  of  whatever  is 
thereon  or  therein  belonging  to  said  company,  or  of  which 
it  has  the  right  of  possession  or  control,  and  whether  the 
same  be  held  by  lease  or  otherwise,  and  of  every  thing  of 
which  he  is  appointed  receiver;  to  require  of  its  president, 
directors,  officers  and  agents  and  employees,  a  delivery  and 
suirender  to  him  of  whatever  they  or  either  of  them  have 
or  hold  by  virtue  of  their  relations  to  said  company  or  be- 
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longing  thereto,  and  that  said  receiver  may  take  all  proper 
proceedings  for  the  recovery  of  the  same,  in  whatever  states 
it  may  be  necessary  to  proceed. 

And  it  is  further  ordered,  that  the  Erie  Railway  com- 
pany, its  directors,  officers,  employees  and  agents,  and  also 
all  persons,  banks  and  other  corporations,  having  in  their 
possession,  or  under  their  control,  any  of  the  money,  funds, 
property  or  estate,  real  or  personal,  of  the  Erie  Railway 
Company,  (or  deposited,  to  its  credit,)  or  any  bank  books, 
papers,  vouchers,  securities  or  effects  of  any  nature  or  kind 
whatsoever  belonging  to  or  used  by  the  Erie  Railway  Ccyn- 
pany,  do  forthwith,  upon  such  receiver  demanding  posses- 
sion under  this  order,  deliver  the  same  to  said  receiver,  and 
recognize  his  authority,  and  he  is  hereby  authorized  to  take 
possession  thereof ;  and  his  receipt  given  to  any  holder  of 
any  money,  books,  papers,  or  other  property  of  said  com- 
pany, or  of  any  other  thing  of  which  he  is  appointed 
receiver,  surrendered  to  him,  shall  be  a  sufficient  voucher  and 
discharge  to  such  holder,  and  to  the  persons  so  surrendering 
the  same. 

And  it  is  further  ordered,  that  Philo  T.  Ruggles,  of  the 
city  of  New  York,  Esq.,  a  counsellor  of  this  court,  be  and 
lie  is  appointed  referee  in  this  action  for  the  purposes  of 
this  order,  and  that  the  directors,  officers,  employees  and 
agents  of  said  company,  and  its  and  their  clerks,  attorneys 
and  agents,  and  every  other  person  or  corporation  having  in 
his  possession,  or  under  his  or  its  control,  any  of  the  money, 
funds,  securities  books,  papers  and  property  or  effects  of 
said  company,  or  derived  for  its  benefit  from  the  sale  of  its 
stock  or  bonds  or  other  property  ;  and  all  persons  who  may 
be  summoned  by  said  referee,  or  subpoenaed  to  attend  before 
him,  do  attend  personally  before  him  at  such  time  or  times, 
and  at  such  place  or  places  as  he  may  designate,  and  pro- 
duce such  books  and  papers  as  may,  by  any  subpoenn  ap- 
proved by  him,  be  required,  and  then  and  there,  and  at  the 
times  to  which  such  examination  may  be  adjourned,  and 
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from  time  to  time,  before  him  submit  to  examination  on 
oath  touching  the  affairs  of  said  company,  all  such  prou- 
erty,  books,  papers,  stock  and  effects,  and  the  custody, 
disposition  and  proceeds  thereof,  and  state  his  audits  knowl- 
edge or  information  of  the  same,  and  do  forthwith  deliver 
to  said  receiver  or  special  receiver,  (as  may  be  proper  under 
this  Order.)  all  property,  funds,  books,  papers,  security 
and  effects  of  said  company  which  may  be  in  the  possession 
or  under  the  control  of  the  party  or  parties  so  summoned 
or  subprenaed,  and  also  the  proceeds  of  any  property  or 
effects,  stock  or  choses  in  action  of  said  company  which 
may  have  been  received  by  such  person  or  persons,  or  may 
be  under  his  or  their  control,  and  that  these  provisions  as  to 
such  reference  and  attending,  being  examined,  and  the  pro- 
duction of  books  and  papers  before  him,  apply  as  well  to 
matters  relative  to  such  special  receivership  as  to  such 
receivership. 

And  it  is  further  ordered,  that  said  receiver  do  pay  the 
interest  on  the  mortgage  bonds  of  the  Erie  Kailway  Com- 
pany, and  on  the  bonds  secured  by  mortgage  on  the  real 
estate  of  said  company,  or  of  the  Long  Dock  Company ; 
that  he  pay  the  proper  rents  and  all  sums  payable  to  the 
state  of  Pennsylvania,  and  all  assessments  and  taxes,  arid 
a  proper  compensation  for,  and  the  expenses  of  the  proceed- 
ings for  his  appointment  in  either  capacity  hereunder;  and 
that  he  be  authorized  to  refund  all  back  freights  and 
charges  on  property  received,  and  all  ticket  balances,  and 
generally  that  he  make  all  payments  reasonably  necessary 
and  proper  for  the  security  and  protection  of  whatever  he  is 
appointed  receiver  of,  or  may  be  reasonably  needful  about 
the  discharge  of  his  duties  as  receiver,  and  the  efficient 
operation  of  said  road  and  leased  roads. 

That  moneys  received  by  said  receiver,  so  far  as  not 
used  about  his  trust,  be  kept  on  deposit  to  his  order  in  some 
secure  bank  or  banks,  or  trust  companies  in  the  city  of 
New  York. 


NEW  YORK  PRACTICE  REPORTS.        203 

Ramsey  agt.  the  Erie  Railway  Co. 

And  it  is  further  ordered,  that  the  said  receiver,  acting 
under  or  in  pursuance  of  this  order,  in  good  faith  and  with 
ordinary  care  and  prudence,  shall  not  be  individually  liable 
for  any  breach  of,  or  upon  any  contract  entered  into  by  him 
as  such  receiver,  or  for  any  injury  to  persons  or  property, 
or  for  the  faults  or  negligence  of  his  subordinates,  or  for 
any  loss,  damage  or  liability  not  occasioned  by  his  own 
gross  neglect  or  wilful  misconduct. 

And  it  is  further  ordered  : 

Firstly. — That  said  receiver,  or  special  receiver,  do  cause 
to  be  prepared  and  file  a  statement  containing  a  list  of  all 
the  stock  of  said  company,  and  convertible  bonds  made  or 
issued  since  September,  1868,  stating  the  time  the  same  was 
issued,  and  the  leading  facts  relative  to  the  creation  and 
issue  thereof. 

Secondly. — That  said  receiver  do  prepare  and  file  a  state- 
ment to  be  verified  by  him,  of  all  the  money  and  funds 
which  he  shall  receive  upon  entering  upon  the  discharge  of 
his  trust  as  receiver,  stating  therein,  where  he  found  and 
from  whom  he  received  the  same  respectively. 

Thirdly. — That  said  receiver  do  cause  to  be  prepared 
and  file  a  general  schedule,  under  oath,  of  the  rolling  stock, 
specifying  the  amount  of  each  kind,  and  generally  of  the 
supplies,  fuel,  material,  furniture  and  other  miscellaneous 
personal  property  of  said  Erie  Railway  Company,  which  he 
may  receive  as  receiver.  And  that  he  also  file  a  statement 
of  what  he  shall  receive  as  special  receiver.  That  the 
same  be  filed,  when  made,  with  the  clerk  of  said  county 
of  Delaware. 

And  it  is  further  ordered,  that  the  directors,  officers, 
agents  and  employees  of  said  company,  and  all  other  per- 
sons, do  refrain  from  interfering  with,  or  obstructing  said 
receiver,  or  his  possession  or  use  of  all  said  offices,  prem- 
ises, franchises  and  property,  and  in  taking  possession  of 
the  same. 

That  said  receiver,  at  the  end  of  the  month  next  sue- 
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ceeding  that  in  which  he  shall  take  possession  as  receiver, 
do  file  with  the  clerk  of  said  county,  an  account,  entitled 
in  this  suit,  and  under  oath,  of  the  moneys,  earnings  and 
income  received  by  him,  and  of  the  disposition  made  of  the 
same,  during  the  month  in  which  he  took  such  possession  ; 
and  that  at  the  end  of  each  succeeding  month,  he  do  file  a 
like  account  for  the  month  next  succeeding  that  covered  by 
the  last  account. 

And  it  is  further  ordered,  that  said  bond  be  conditioned 
for  the  faithful  performance  of  the  duty  of  said  receiver 
as  well  as  special  receiver ;  and  that  said  special  receiver 
keep  books  of  account  of  his  money,  property  and  transac- 
tions separately,  in  his  capacity  as  special  receiver  and 
receiver. 

At  a  special  term  of  the  supreme  court  of  the  state  of 
New  York,  held  at  Delhi,  in  the  county  of  Delaware,  on 
the  23d  day  of  November,  1869. 

Present. — Hon.  WILLIAM  MURRAY,  JR.,  Justice. 

SUPREME  COURT,  COUNTY  OF  DELAWARE. 


JOSEPH   H.   RAMSEY, 

Plaintiff, 
against 

JAY  GOULD,  JAMES  FISK,  Junior,  FRED-) 
ERICK  A.  LAME,  ABRAM  GOULD,  M. 
R.  SIMONS,  GEORGE  C.  HALL,  HENRY, 
N.  SMITH,  CHARLES  G.  SISSON,  HENRY | 
H.  MARTIN  JAMES  B.  BACH  and  THE 
ERIE  RAILWAY  COMPANY, 

Defendants. 

A  motion  having  been  made  on  the  complaint  herein,  and 
on  the  affidavits  of  Joseph  H.  Ramsey,  diaries  W.  Doug- 
las, Jackson  S.  Schultz  and  Ossian  D.  Ashley,  for  the  sus- 
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.pension  severally  of  Jay  Gould,  James  Fisk,  Jr.,  Frederick 
A.  Lane,  Abram  Gould,  M.   R.  Simons,  George  C.  Hall, 
Henry  N.  Smith,  and  Charles  G.  Sisson,  as  directors  of  the 
Erie  Railway  Company,  and  for  the  suspension  of  each  of 
said  persons  as  officers  of  said  company,  by  reason  of  gross 
misconduct  and  abuse  of  their  respective  trusts  and  offices ; 
and  good  cause  having  been  shown  to  the  court  for  so  doing, 
and  on  motion  of  Mr.  Henry  Smith  on  behalf  of  the  plain- 
tiff it  is  ordered,  that  said  several  last  named  persons,  viz  : 
Jay   Gould,  James  Fisk,    Jr.,  Frederick  A.  Lane,   Abram 
Gould,  M.  R.  Simons,  George  C.  Hall,  Henry  N.  Smith  and 
Charles  G.   Sisson,  be,  and  they  are,  and  each  of  them  is 
hereby  suspended,  both  as  directors  and  as  officers  of  the 
Erie    Railway   Company,  and  that  each    and   all   the  last 
named  persons,  directors  and   officers  of  the  Erie  Railway 
Company,  and   that  each  and  all  the  last  named  persons, 
directors  and  officers,  have  and  exercise  no  right,  privilege 
or  authority  in  respect  to   said   company,  or  its  franchises, 
rights  or  property,  in   any  capacity   whatever,  till  further 
order  of  this  court  in  this  case. 

Secondly. — And  it  further  appearing  to  the  court  that 
before  the  further  or  final  exercise  of  its  authority  in  respect 
to  the  suspension  and  removal  of  the  directors  and  officers 
of  the  Erie  Railway  Company  this  day  suspended,  it  will  be 
necessary  for  the  court  to  have  before  it  the  facts  and  proof 
that  either  party  may  desire  to  present  upon  the  questions 
of  fact  that  are  raised  by  the  affidavits  herein  referred  to, 
and  in  reference  to  such  suspension  or  removal :  It  is  or- 
dered that  Philo  T.  Ruggles,  Esq.,  counsellor  at  law,  of  the 
city  of  New  York,  be,  and  he  is  hereby,  appointed  a  referee, 
with  authority  and  direction  to  take  the  evidence  upon  said 
questions,  and  the  proofs  that  the  respective  parties  may 
ofler  relative  thereto,  and  to  the  further  exercise  of  the 
powers  of  this  court  in  reference  to  any  such  suspensions 
or  removal,  and  report  the  same  with  all  convenient  dispatch 
to  this  court. 
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And  it  is  further  ordered,  that  such  evidence  and  proofs 
be  taken  at  such  times  and  places,  and  from  time  to  time, 
as  said  referee  may  direct,  and  that  on  his  summons,  or  as 
may  be  required  by  subpoena,  the  respective  parties  defend- 
ants, and  other  persons  not  parties  hereto,  to  whom  any 
such  subpoena  or  summons  may  be  directed,  do,  pursuant 
thereto,  attend  before  such  referee,  and  submit  to  an  exami- 
nation, before  him  touching  all  the  matters  to  which  this 
reference  relates,  and  as  such  referee  shall  direct. 

At  a  special  term  of  the  supreme  court,  held  at  the  village 
of  Delhi,  in  the  county  of  Delaware,  on  the  23d  day  of 
November,  1869. 

Present. — Hon.  WILLIAM  MURRAY,  JR.,  Justice. 
SUPREME  COURT,  COUNTY  OF  DELAWARE. 


JOSEPH  H.   RAMSEY, 

Plaintif, 
against 

JAY  GOULD,  JAMES  FISK,  Junior,  FRED-) 
ERICK  A.  LANE,  ABRAM  GOULD,  M.  R. 
SIMONS,  GEORGE  C.  HALL,  HENRY  N. , 
SMITH,  CHARLES  G.  SISSON,  HENRY  H. ' 
MARTIN,  JAMES  B.  BACH,  and  THE 
ERIE  RAILWAY  COMPANY,  j 

Defendants.     J 

On  reading  and  filing  the  complaint  herein,  and  the 
affidavits  of  Joseph  H.  Ramsey,  Charles  W.  Douglas, 
Jackson  S.  Schultz  and  Ossian  D.  Ashley,  and  on  motion 
of  Mr.  Henry  Smith,  on  behalf  of  plaintiff,  and  it  appear- 
ing to  the  court  that  there  is  good  cause  for  so  doing,  it  is 
ordered,  and  the  several  defendants  (and  all  other  persons 
to  whom  this  order  relates)  are  severally  enjoined  and  re- 
strained (till  this  court  shall  otherwise  order,)  as  follows  : 
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1.  That  no  creditor  of  the  Erie  Railway  Company  do 
institute  or  promote  any  legal  proceeding  or  suit  (other 
than  this)  against  the  Erie  Railway  Company  or  against 
any  other  defendant  herein  instituted  under  (or  intended  to 
secure  any  relief  authorized  by)  title  four,  of  part  three, 
chapter  eight,  of  the  Revised  Statutes. 

2.  That  no  defendant  do,  by  himself  or  itself,  or  by  any 
attorney,  counsel  or  agent,  institute  or  promote  any  suit  or 
proceeding  intended  or  having  for  its  object  to  embarrass  or 
delay  this  suit. 

3.  That  no  director,  officer  or  person,  herein  named  as  a 
defendant,  do  accept  or  admit  service  for  or  on  behalf  or  in 
the  name  of  the  Erie  Railway  Company,  of  any  summons, 
complaint,  notice  or  other  paper,  either  in  this  suit  or  in 
any  other  suit  or  proceeding  against  said   company,  or  in 
any  suit  against  any  director  or  officer  of  said  company,  in 
respect  of  their  official  conduct  in  such  capacity. 

4.  That  no  director,  officer  or  person   herein  named  de- 
fend'ant  do  directly  or  indirectly  appear  for,  or  authorize  or 
request,  or  make  any  attempt  to   procure,  any  person  or 
firm  to  appear  for,  represent,  or  assume  to  act  for  the  Erie 
Railway   Company,  either  in  this  suit  or  any  other  suit  or 
proceeding  to  be  hereafter  commenced  ;    and  that  no  such 
director,  officer,  or  person  do  use  any  persuasion  or  other 
means  to  prevent  said  corporation  selecting  and  authorizing 
those  by  whonj  it  will  be  represented  in  this  suit,  and  in 
any  other  suit   or  proceeding  that  has  been  or  may  be  in- 
stituted against  such  corporation. 

5.  That  from  the  date  of  the  suspension  of  any  director 
or  officer  of  the  Erie  Railway  Company,  and  during   the 
continuance  of  such  suspension,  each  and  all  such  suspended 
officers  and  directors  do  not   assume  to  have  or  undertake 
to  exercise  any  authority,  right,  or  privilege,  as  such  offi- 
cers or  directors,  and  do  not  in  any  way  or  capacity  inter- 
fere with  the  funds,  business,  property    affairs,    directors, 
officers,  agents,  or  employees  of  said  company,  or  remove, 
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conceal,  or  interfere  with  the  books,  records,  vouchers,  or 
papers  of  said  company,  or  with  the  books,  records,  vouchers 
or  papers  in  which  its  accounts  or  business  transactions  are 
entered  ;  and  do  not,  without  the  consent  of  said  company, 
enter  upon. or  into  its  grounds,  premises,  buildings,  apart- 
ments or  offices,  or  into  or  upon  those  it  holds  by  lease,  or 
has  in  its  occupancy  or  possession  for  the  purposes  of  any 
part  of  its  business  ;  and  do  not  retain  or  withhold  any 
records,  vouchers,  paper,  key.  or  other  thing  acquired  by 
any  defendant  in  his  capacity  as  such  director  or  officer, 
and  necessary  to  and  rightfully  belonging  to  said  company, 
or  to  any  officer  or  person  .who  may  rightfully  act  in  its 
behalf. 

6.  That  neither  the  directors  of  the  Erie  Railway  Com- 
pany, nor  said  company  do  elect  or  appoint  any  one  of  the 
persons  named   defendant  herein  as  ft  director  or  officer  of 
said  company,  and  do  not  give  either  of  said  persons  any 
authority  or  agency  in  respect  of  said  company,  and  do  not 
authorize  or  confirm  any  act  of  said  persons,  or  any  or  either 
of  them,  heretofore  undertaken,  done  in  its  name  or  on  its 
behalf,  and  do  not  recognize  any  authority  in  either  of  said 
persons  hereafter  in  respect  of  said  company,  and  do  not 
discharge  or  settle  any  claim   against  either  said  person  or 
officer  during  the  period  of  their  suspension  respectively,  or 
that  of  either  of  them. 

7.  That  neither  the  Erie  Railway  Company,  nor  the  di- 
rectors or  officers  thereof  not  suspended,  allow    any  sus- 
pended director  or  officer  of  said  company,  or  their  agents, 
(except  pursuant  to  some  specific   order  of  the  board  of 
directors),   to  have  access  to  any  of   the  books,   records, 
vouchers,  funds,  or  papers  of  said  company;  and  do  not  in 
any  event  allow  any  such  suspended  persons  or  their  agents 
to  obliterate,  alter,  remove,  conceal,  destroy,   make    entries 
or  erasures  in,  or  have  access  to,  save  in  the  presence  of 
some    proper    officer   of   said    company,    any   such    books 
vouchers,  records  or  papers  or  funds. 
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8.  That   no  new  member  of  the  board  of  directors  of  the 
Erie  Railway  Company,  be  elected  by  the   board,  except 
pursuant  to  permission  given  by  this  court  in  this  case. 

9.  That   no  director  of  the  Erie  Railway  Company,  not 
made  a  defendant  herein,  do,  after  notice  of  this  injunction, 
resign  as  such  director,  without  giving  at  least  three  days 
written  notice  of  such  intended  resignation   to  the  plain- 
tiffs' attorneys  herein,  stating  when  such  proposed  resigna- 
tion is  intended  to  .be  offered  and  to  take  effect. 

10.  That  no  director,  officer,  or  agent  of  the  Erie  Rail- 
way Company,  or  said  company  itself,  do  remove  any  of  its 
books,  records,  papers  or  property  beyond  this  state,  unless 
the  same  be  strictly  according  to  proper  usage,  and  neces- 
sary in  the  due  discharge  of  duty  and  the  proper  adminis- 
tration of  the  company's  affairs. 

11.  That  the  Erie  Railway  Company,  and  the  directors- 
not  suspended,  do  not  omit  to  take  promptly,  according  to 
their  duty,  the  proper  action   for  causing  said  company  to 
be  faithfully  and  adequately  represented  in  this  suit,  and  in 
other  suits  and  proceedings  to  which  it  may  be  or  become  a 
party. 

12.  That  no  more  stock  or  bonds  of  the  Erie  Railway 
Company  be  created,  issued  or  converted,  until  the  further 
order  of  this  court. 

13.  That  no  action  to  carry  into  effect  the  (pretended) 
resolution  of  said   company,  of  October  last,   for  narrow 
guage  track,  be  taken  or  authorized. 

14.  That  till  the  further  order  of  this  court,  no  re-classi- 
fication of  the  board  of  directors  of  the  Erie  Railway  Com- 
pany be  made. 

15.  That  till  the  further  order  of  this  court,  no  stock, 
moneys,  bonds  or  other  securities,  or  the  proceeds  thereof, 
owned  by  the  Erie  Railway  Company,  or  in  which  it  is  in- 
terested, nor  the  bonds,  stock,  or  proceeds  thereof,  being 
part  of  the  five  millions  created  or  issued  since  October 
last,   be  sold,  pledged,  transferred  or  parted  with,  by  any 
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person  or  persons  named  as  defendants,  save  to   said  com 
pany,  or  to  a  receiver,  or  special  receiver,  appointed  in  this 
suit. 

16.  That  neither  of  the  persons  named  defendants  here- 
in do  buy,  pledge,  sell,  assign,  transfer,  convert  or  in  any 
way  part  with   any  stock   or   bonds  of  the   Erie   Railway 
Company  not   now  outstanding  in  the  hands  of  bona  fide 
holders,  or  not  made,  sold  and  converted,  pursuant  to  the 
direct  and  express  authority  of  the  board  of  directors  of 
said  company,  except   to   deliver   the   same   to    a  receiver 
Appointed  in  this  suit. 

17.  That  neither  of  the  persons  named  defendants  herein, 
in  their  respective  capacities  as  directors,  managers  or  offi- 
cers of  the    ferry  company  running   or   nominally    owning 
ferry  boats  on  the   Hudson   River,  used   for   transportation 
for  the   Ene   Railway,  or  in  their  capacity  as   officers   or 
directors  of  the  Buffalo,  Bradford  and   Pittsburgh    Railway 
Company,  or  of  the  Long  Dock  Company,  or  of  a  line  of 
steamers  on  Lake  Erie,  aid,  promote  or  consent  to  the  doing 
or  omission  of  any  act  or  thing  that  will  prejudice  or  embar- 
rass the  business  or  interests  of  the  Erie  Railway  Company 
in  any  particular  as  to  which   said  interest  ani    business 
should  be  protected. 

IS.  That  the  persons  named  defendants,  their  attorneys, 
counsel  and  agents,  and  each  of  them,  refrain  from  doing  or 
allowing  any  act  that  will  interfere  with  or  embarrass  the 
operation  of  the  Erie  Railway  Company,  or  those  who  ope- 
rate the  same,  or  injurious  to  its  interests  or  business. 

19.  That  no  person,  firm  or  bank,  having  the  possession 
of  any  money  or  deposits  of  the  Erie  Railway  Company,  do 
recognize  any  authority  or  right  of  any  person  named  de- 
fendant in  or  to  the  same,  or  omit  to  allow  the  same  to  be 
used  and  enjoyed  by  said  company,  or  by  any  officer  autho- 
rized to  act  for  said  company. 

R.  W.  PECKHAM,  Jr.  and  HENRY  SMITH,  for  plaintiff, 
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HIRAM  GRAY,  DAVID  DUDLEY  FIELD  and  T.  G.  SHEAR- 
MAN, for  defendants. 

i 

BALCOM,  J.  The  place  of  trial  of  this  action  stated  in  the 
complaint  is  Delaware  county.  But  neither  the  complaint 
nor  any  other  paper  before  me  in  the  case  informs  me  where 
the  parties  or  any  of  their  witnesses  reside ;  and  I  cannot 
act  upon  any  knowledge  I  have  personally  in  respect  to 
such  matters.  I  am,  however,  permitted  to  take  judicial 
notice  of  the  fact  that  only  one  term  of  this  court  is  ap- 
pointed to  be  held  in  a  year  in  Delaware  county,  at  which 
actions  like  this  are  usually  tried ;  and  that  term  is  held  on 
the  last  Tuesday  of  July. 

The  injunction  and  orders  in  the  action  were  granted  on 
the  23d  day  of  last  November,  at  a  special  term  of  this 
court  in  said  county,  without  any  previous  notice  to  the 
defendants,  and  without  any  opportunity  on  their  part  to  be 
heard.  The  injunction  prevents  each  and  every  of  eight 
directors  of  the  Erie  Railway  Company  (there  are  seventeen 
in  all)  doing  any  act  whatever  as  director  ot  the  company; 
and  it  forbids  the  whole  seventeen  doing  many  acts  which 
they  might  legally  do  were  they  not  enjoined.  One  of  the 
orders  suspends  eight  directors,  named  as  defendants  in  the 
action,  so  they  cannot  have  or  exercise  any  right,  privilege 
or  authority  in  respect  of  said  company,  or  its  franchises  or 
property  in  any  capacity  whatever.  That  order  also  ap- 
points Philo  T.  Ruggles,  Esq.,  as  referee  ;  and  it  gives  him 
inquisitorial  powers,  and  authorizes  him  to  take  evidence 
for  certain  purposes  in  the  case.  The  other  order  appoints 
David  Groesbeck  special  receiver  of  certain  money,  prop- 
erty and  claims,  and  the  proceeds  thereof,  to  be  collected, 
realized,  held  and  disposed  of.  The  most  extraordinary 
powers  are  conferred  upon  Groesbeck.  He  is  authorized, 
upon  the  happening  of  a  certain  event,  of  which  lie  is 
made  the  judge,  to  control  all  the  affairs  of  the  Eric  Kail- 
way  Company,  and  run  the  road.  He  is  commanded  to 
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afford  all  information  in  his  power,  and  aid  as  he  may  be 
able,  in  the  prosecution  of  this  suit.  And  in  the  order  ap- 
pointing him,  Ruggles  is  also  made  a  referee,  with  autho- 
rity to  do  a  number  of  acts.  The  injunction  and  orders 
contain  over  thirty  folios,  and  they  are  very  sweeping  and 
extraordinary  for  ex  parte  orders.  No  well  considered  pre- 
cedent has  been  cited  for  such  ex  parte  orders  or  injunction ; 
and  I  am  confident  none  can  be  found.  This  injunction  and 
these  orders  were  obtained  as  above  stated,  without  the 
knowledge  of  the  defendants,  eight  months,  and  perhaps 
twenty,  in  advance  of  a  trial  of  the  action  on  the  merits, 
when  it  may  appear  from  the  evidence  that  the  plaintiff 
was  not  entitled  to  either  the  injunction  or  orders. 

The  summons,  complaint,  injunction  and  orders  were 
served  upon  the  Erie  Railway  Company  on  the  24th  day  of 
last  November,  and  on  that  day  I  granted  an  order  staying 
the  plaintiff's  proceedings,  except  the  service  of  the  sum- 
mons and  complaint  in  the  action  on  defendants  not  previ- 
ously served,  not  exceeding  twenty  days,  to  enable  the  de- 
fendants to  make  a  motion  in  some  proper  county,  to  have 
said  injunction  and  orders  vacated.  On  the  26th  day  of 
said  November,  I  discovered  that  my  order  did  not  permit 
the  service  of  the  injunction  and  orders  accompanying  it  on 
defendants,  who  had  not  been  served  with  the  same,  and  on 
that  day  I  modified  my  order  so  as  to  allow  such  service  to 
be  made.  I  need  not  cite  any  authority  to  show  that  it 
was  my  duty,  as  a  judge  of  the  district  in  which  the  place 
of  trial  of  the  action  is  laid,  or  the  duty  of  any  judge  in 
the  state  to  grant  such  a  stay  of  the  plaintiff's  proceedings. 
Every  iudire  and  lawyer  in  the  state  knows  that  mv  order 

•/     «l  O  J  v 

was  regular  and  proper,  except  perhaps  in  respect  to  the 
above  mentioned  omission,  which  injured  no  one,  and  which 
I  promptly  supplied  without  being  asked  so  to  do. 

Judges  CLERKE  and  PARKER  also  very  properly  granted 
orders,  staying  all  proceedings  by  receiver  Groesbeck. 

The  defendants  wrere  not  obliged  to  make  their  motion 
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before  the  judge  who  granted  the  injunction  and  orders  of 
which  they  complain.  They  noticed  it  for  the  first  special 
term  of  the  court,  where  it  could  be  properly  and  regularly 
heard.  And  pursuant  to  a  stipulation  of  the  attorneys  for 
the  respective  parties,  the  motion  was  adjourned  to  be 
heard,  where  it  has  now  been  argued. 

The  plaintiff's  counsel  made  a  motion  before  Justice  MUR- 
RAY, at  Delhi,  on  the  17th  day  of  the  present  month,  to  have 
my  order,  staying  the  plaintiff 's  proceedings,  vacated.  But 
he  held  that  such  order  was  regular,  and  denied  the  motion. 

The  defendants  could  not  appeal  from  the  injunction  or 
orders  in  question,  because  they  were  granted  ex  pqrte  (8 
Paige's  Ch.  Heps.,  -1S1.)  They  were  compelled  to  take 
such  a  motion  as  this,  or  submit  to  them.  But  the  party 
who  shall  be  defeated  on  this  motion,  can  appeal  from  my 
decision. 

Section  225  of  the  'Code,  athorized  the  defendants  to 
make  this  motio'n,  upon  the  complaint  and  the  affidavits  on 
which  the  injunction  was  granted,  or  upon  affidavits  on 
their  part,  with  or  without  the  answer. 

The  defendants'  counsel  have  made  the  point  that  the 
plaintiff  has  not  such  an  interest  in  the  stock  of  the  Erie 
Railway  Company,  or  such  claims  or  demands  against  the 
company,  as  entitle  him  to  the  injunction  or  orders  in 
question,  if  they  were  to  concede  that  the  same  were  re- 
gularly granted  which  they  deny. 

It  clearly  is  necessary  that  the  complaint  should  state 
facts  sufficient  to  show  that  the  plaintiff  has  such  an  in- 
terest in  the  controversy,  as  entitles  him  to  the  relief  de- 
manded in  the  complaint,  or  the  injunction  and  orders  in 
question  cannot  be  sustained,  whatever  the  eight  suspended 
directors  of  the  Erie  Railway  Company  may  have  done,  or 
may  have  omitted  to  do. 

It  is  ailed ged  in  the  complaint  that  the  plaintiff  is  "a 
creditor  of  the  Erie  Railway  Company,"  and  "the  owner 
and  holder  of  a  past  due  claim  for  money,  against  and 
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legally  payable  by  said  company/'  and  that  he  is  the  owner 
of  several  fifth  mortgage  bonds  of  the  company — also  the 
owner  of  several  sterling  bonds  of  the  company — also  the 
owner  of  several  other  $1000  bonds  of  the  company — also  the 
owner  of 'several  shares  of  the  preferred  and  several  shares 
of  the  common  capital  stock  of  the  company,  u  entitled  to 
be  standing  in  his  name  on  the  books  of  said  company,  and 
of  the  right  to  receive  dividends  thereon."  It  is  futher  al- 
leged that  "  there  are  numerous  other  floating  creditors  of 
said  company."  And  the  plaintiff  avers  that  he  brings  the 
action  "on  his  own  behalf  and  on  behalt  of  all  others  of 
the  said  stockholders  and  bondholders  (so  far  as  said  stock- 
holders are  entitled  to  be  heard  herein),  and  on  behalf  of 
all  creditors  of  said  company  who  shall  join  in  and  become 
parties  to  this  action,  and  contribute  to  the  expense  thereof." 
But  I  am  not  informed  that  any  other  creditor  or  bond- 
holder or  stockholder  has  manifested  any  disposition  to  come 
into  the  case  on  the  part  of  the  plaintiffs. 

The  complaint  does  not  show  when  the  plaintiff  became 
the  owner  of  his  claim  for  money  against  the  company  or 
its  amount,  or  its  character,  or  how  it  accrued.  Nor  does  it 
state  when  he  became  the  owner  of  any  bond  of  the  com- 
pany, or  when  or  for  what  the  same  was  issued,  or  when 
the  same  becomes  due ;  or  whether  anything  is  due  on  any 
bond  he  has,  or  the  amount  of  his  bonds.  .  It  fails  to  allege 
that  the  plaintiff  has  any  scrip  or  certificate  for  stock  of  the 
company  by  assignment  or  otherwise ;  and  it  does  not  state 
facts,  from  which  any  legal  inference  can  be  drawn  that  he 
is  "  entitled  "  to  have  any  stock  stand  in  his  name  on  the 
books  of  the  company,  or  which  show  a  right  in  him  to 
receive  dividends  on  such  stock.  He  has  contented  himself 
with  stating  conclusions  of  law  respecting  his  title  to  his 
alleged  claim  and  bonds  and  stock  of  the  company. 

Common  sense,  as  well  as  law,  would  indicate  that  the 
plaintiff  should  have  stated  in  his  complaint  the  nature  and 
amount  of  any  claim  past  due  which  he  has  against  the 
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company,  by  note,  bill,  account  or  bond,  or  oi\  coupons,  so 
that  the  directors  could  pay  the  same  and  relieve  themselves 
from  suspension,  or  at  least  so  that  the  directors  who  are 
not  suspended  or  enjoined  could  pay  it. 

And  I  take  it  to  be  clear  that  such  facts  should  have  been 
averred  in  the  complaint  as  would  show  the  plaintiff's  title 
to  the  claim,  bonds  and  stock  mentioned  in  it,  which  he 
soys  he  owns.  In  respect  to  the  stock,  none  is  shown 
to  be  standing  in  his  name  on  the  books  of  the  company. 
The  court  of  appeals  decided  in  the  City  of  Buffalo  agt. 
'Halloway,  (3  Selden,  493),  that  a  statement  in  a  complaint, 
"that  by  means  of  a  contract"  (which  was  set  forth),  "it 
became  the  duty  of  the  defendant  to  perform  certain  acts,  is 
not  sufficient,  unless  the  facts  necessary  to  show  the  duty  are 
stated."  Judge  SELDEN  said,  in  McKyring  agt.  Bull,  (16  N. 
Y.  .R,  303),  when  speaking  of  the  Code  ;  "  It  was  evi- 
dently designed  to  require  of  parties,  in  all  cases,  a  plain 
and  distinct  statement  of  the  facts  which  they  intend  to 
prove." 

For  aught  the  complaint  shows,  the  plaintiff  is  a  mere 
volunteer  in  bringing  the  action,  and  purchased  his  alleged 
claim  and  bonds  and  stock,  or  pretended  right  to  the  same, 
immediately  before  commencing  it.  And  he  has  not  alleged 
that  he  has  demanded  payment  of  any  "past  due"  claim 
that  he  has  against  the  Erie  Railway  Company,  or  that  pay- 
ment thereof  has  been  refused. 

No  authority  has  been  cited  to  establish  that  a  complaint 
like  this  gives  the  plaintiff  such  a  standing  in  court  as  en- 
titles him  to  such  an  ex  parte  injunction  or  such  ex  parte 
orders  as  he  has  obtained. 

It  was  held  in  Galivay  agt.  The  United  States  Steam  Sugar 
Refining  Co.,  (36  Barb.,  257.)  *•'•  that  the  Statutes  provide 
for  but  three  cases  in  which  a  receiver  of  the  property  of 
corporations  (other  than  moneyed  corporations)  can  be  ap- 
pointed :  1.  Upon  the  application  of  a  creditor  ~by  judg- 
ment or  decree,  on  the  return  of  an  execution  unsatisfied. 
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2.  When  the  corporation  has  been  insolvent  for  a  year,  or 
has  neglected  or  refused,  for  a  year,  the  payment  of  its 
debts,  or  has  suspended  its  business  for  a  year.  3.  Upon 
the  application  of  the  directors  or  trustees,  when  in  their 
judgment  the  condition  of  the  corporation  makes  a  volun- 
tary dissolution  desirable."  In  this  case  there  are  nine  di- 
rectors in  office,  who  are  not  suspended,  and  are  capable  of 
acting,  and  were  they  simply  trustees,  the  rule  would  partly 
apply,  that  "  where  there  are  two  or  more  trustees,  the 
court  will  not  appoint  a  receiver  upon  the  death,  absence, 
disclaimer  or  misconduct,  &c.,  of  some  or  one  of  them,  nor  as 
long  as  there  remains  any  trustee  to  act  in  the  trust." 
(Hill  on  Trustees,  3d  Am.  Ed.  with  notes,  p.  318.) 

I  am  constrained  by  authority  to  hold  that  the  plaintiff 
has  not  shown  by  his  complaint  that  he  has  any  standing 
in  court  as  a  creditor  or  bondholder  or  stockholder  of  the  Erie 
Railway  Company,  so  that  he  could  have  a  receiver  or  re- 
feree appointed  ex  parte  in  the  action.  (See  Howe.  agt. 
Deuel,  43  Barb.  504 ;  Belmont  agt.  Erie  Hallway  Co., 
52  Id.,  637 ;  Mss.  opinion  of  Judge  NELSON  :  People  agt. 
Erie  Railway  Co.,  36  How.  Pr.  Reps.,  129.)  I  appointed  a 
referee  in  the  last  mentioned  case,  but  it  was  after  hearing 
both  parties  and  with  their  consent.  If  they  had  not  con- 
sented to  the  appointment  of  a  referee  therein,  I  should 
not  have  appointed  one,  for  it  would  have  been  un- 
precedented and  unauthorized.  Since  the  decision  of  Bel- 
mont agt.  The  Erie  Railivay  Co.,  (supra}  the  order  in  The 
People  agt.  The  Same  has  been  modified,  upon  a  stipulation, 
mine  pro  tune,  so  that  it  conforms,  respecting  the  right  of 
the  company  to  convert  bonds  into  stock,  to  the  opinion  in 
Belmont's  case,  and  the  opinion  of  Justice  INGRAHAM  therein 
cited. 

Two  questions  were  pretty  well  settled  about  a  year  ago 
by  this  court,  when  an  effort  was  made  by  some  stock- 
holders of  the  Erie  Railway  Company  to  have  ex-Judge 
DAVIES  made  receiver  of  the  company  :  1.  That  a  receiver 
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of  the  company  could  not  be  properly  appointed  in  an  ac- 
tion brought  by  a  stockholder  or  a  creditor  who  had  no 
judgment  (52  Barb.  637;  36  How.  Pr.  Itcps.,  129.)  2. 
That  the  directors. of  the  company,  acting  in  good  faith, 
have  power  to  issue  convertible  bonds  in  the  name  ot  the 
corporation  for  the  amounts  they  may  borrow*  to  complete 
and  finish,  or  to  operate  the  road,  with  the  right  to  author- 
ize their  conversion  into  stock,  although  it  increases  the 
amount  of  capital  stock  beyond  that  fixed  by  the  charter. 
And  that  being  so,  the  right  of  the  directors  to  issue  stock 
in  conversion  of  such  bonds,  is  clear,  (Belmont  agt.  Erie 
Railway  Co.,  supra.) 

Chancellor  WALWORTH  held  in  The  People  agt.  Norton  (I 
Paige's  Reps.,  17,)  that  lt  as  a  general  rule,  a  receiver  should 
not  be  appointed  without  notice  to  the  parties  interested." 
He  also  held  in  Devoe  agt.  The  Ithaca  &  Owego  Railroad 
Co.,  (5  Paige,  521,)  that  a  receiver  ought  not  to  be  ap- 
pointed ex  parte,  and  without  giving  the  corporation  an  op- 
portunity to  be  heard.  And  the  same  rule  is  laid  down  in 
several  other  well  considered  cases  (See  Gibson  agt.  Martin, 
8  Paige,  48 J.) 

In  regard  to  the  plaintiff's  claim  that  he  is  u  entitled"  to 
have  some  stock  of  the  company  stand  on  its  books  in  his 
name,  I  will  say  that  if  he  had  certificates  for  the  same  duly 
transferred  to  him,  (which  is  not  alleged,)  he  could  have 
surrendered  such  certificates  to  the  transfer  agent  of  the 
company  and  requested  that  the  stock  be  transferred  to  him 
on  the  books  'of  the  company,  and  upon  a  refusal  of  the 
«i<rent  to  do  it  and  issue  certificates  to  him  for  such  stock, 

O  i 

he  could  have  maintained  an  action  against  the  company  to 
recover  damages  for  such  refusal.  (See  Commercial  Sank 
agt.  Kortriyht,  22  Wend.  343.)  But  he  could  not  com- 
pel such  transfer  of  the  stock  by  mandamus.  This  was 
held  by  Judge  BROXSOX  in  ex  parte  The  Fireman'1  s  Insur- 
ance Company.  (6  Hill.  243.) 

It  seems  to  me  that  it  would  have  been  wise  at  least  for 
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the  plaintiff  to  have  seen  that  he  was  a  stockholder  on  the 
books  of  the  Erie  Railway  Company  before  bringing  this 
action. 

The  defendants'  counsel  have  argued  that  the  ex  parte 
order,  suspending  eight  directors  of  the  company,  was  en- 
tirely void  ;  and  that  the  court  has  no  authority  to  suspend 
them  from  the  exercise  of  their  offices,  except  by  judgment 
after  a  default,  or  after  a  regular  trial  of  the  action  upon  the 
merits.  One  of  the  grounds  for  this  position  is  that  sus- 
pension of  directors  is  not  a  provisional  remedy  authorized 
by  the  Code.  It  is  not  expressly  authorized  therein,  and  if 
the  court  has  such  power  it  exists  by  implication,  or  must 
be  found  in  the  revised  statutes,  or  be  based  upon  some 
principle  outside  of  any  statute  of  the  state.  By  the  re- 
vised statutes  the  court  has  power  to  suspend  any 
director  or  officer  of  a  corporation  from  exercising  his  office, 
whenever  it  shall  appear  that  he  has  abused  his  trust ;  and 
to  remove  him  from  office,  upon  proof  or  conviction  of  gross 
misconduct.  But  it  is  further  provided  that  this  u  jurisdic- 
tion shall  be  exercised  as  in  ordinary  cases,  on  bill  or  peti- 
tion, as  the  case  may  require  or  the  supreme  court  may 
direct,  at  the  instance  of  the  attorney  general  prosecuting 
in  behalf  of  the  people  of  this  state,  or  at  the  instance  of 
any  creditor  of  such  corporation,  or  at  the  instance  of  any 
director,  trustee  or  other  officer  of  such  corporation  having 
a  general  superintendence  of  its  concerns."  (3  Pi.  $.,  5th 
Ed.,  762  and  763,  §  40,  §  43  j  2  Id.,  1st  Ed.,  462  and  463, 
$  33,  §  36.) 

No  authority  is  conferred  by  these  statutes  upon  a  stock- 
holder of  a  corporation  to  maintain  an  action  for  the  re- 
moval or  suspension  of  a  director.  If  the  plaintiff  can  sus- 
tain such  an  action,  his  right  must  rest  upon  the  alleged 
fact  that  he  is  a  creditor  of  the  Erie  Railway  Company.  I 
am  not  aware  of  any  decision  as  to  whether  a  creditor  at 
large,  without  a  judgment,  can  maintain  such  an  action 
under  the  above  statutes.  (See  remarks  of  NELSON,  Ch.  J., 
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on  another  statute,  in  Frisbee  agt.  Thayer,  25  Wend.,  398.) 
But  it  is  unnecessary  to  express  an  opinion  ^on  that  question. 
For  I  think  if  such  a  creditor  can  maintain  such  an  action 
under  those  statutes  he  must  state  in  his  complaint  more 
facts  than  are  alleged  by  the  plaintiff  herein.  He  must 
state  the  nature  of  his  claims  or  demands  constituting  him 
such  a  creditor,  and  when  and  how  they  arose,  and  the 
amount  due  him,  &c.,  so  that  the  coporation  can  readily 
determine  their  validity  and  see  what  they  owe  him,  and 
settle  the  same.  It  is  obvious  that  a  corporation  has  the 
right  to  pay  its  creditors,  and  thus  avoid  the  removal  or 
suspension  of  its  directors  from  office.  And  common  fair- 
ness requires  that  payment  of  a  debt  should  be  demanded 
of  a  corporation  before  such  an  action  as  this  should  be 
commenced. 

It  is  unnecessary  to  determine  the  question  whether  the 
court  had  power  to  suspend  eight  directors  of  the  Erie  Rail- 
way Company  from  exercising  their  offices  in  this  action, 
before  a  regular  trial,  without  previous  notice  to  them  or 
the  company.  I  will,  however,  say  that  no  such  power  is 
directly  conferred  by  statute.  But  there  is  a  statute  which 
expressly  gives  the  court  jurisdiction  to  issue  an  injunction, 
"  before  the  coming  in  of  the  answer"  to  restrain  any  cor- 
poration from  assuming  or  transacting  any  business  not  al- 
lowed by  its  charter.  And  this  is  in  the  same  article  in 
which  the  statutes  are,  that  I  have  quoted.  (2  E.  S.}  462, 
^  31,  32.) 

Now,  if  the  court  had  the  power  to  suspend  directors  (as 
exercised  in  this  case,)  I  am  of  the  opinion  that  proper 
caution  required  that  they  should  have  had  reasonable  pre- 
vious notice  of  the  time  and  place  of  the  application  for  the 
order  suspending  them. 

In  Ogden  &  Barker  agt.  Kipp  and  others,  Directors  of  the 
North  River  Sank  (6  Johns.  Ch.  Reps.,  160,)  the  plaintiffs 
were  stockholders  of  the  bank,  and  in  their  bill  of  complaint 
they  charged  the  defendants  with  fraud  and  corruption  in 
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the  control  of  the  election  for  directors,  and  prayed  for  an 
injunction  against  nine  of  the  directors  to  restrain  them 
from  all  further  interference  as  directors  with  the  manage- 
ment and  agency  of  the  bank.  But  Chancellor  KENT  (upon 
due  notice  given  to  the  defendants)  refused  to  grant  an  in- 
junction to  restrain  the  defendants,  whose  election  was 
colorable  in  law,  from  the  exercise  of  their  powers,  or  to 
appoint  a  receiver  to  take  charge  of  the  affairs  of  the  bank 
before  the  coming  in  of  the  defendant's  answers  to  the  com- 
plaint. He  said:  "A  trustee  is  rarely  if  ever  divested  of 
his  trust  uiitil  he  has  been  heard  in  answer  to  the  charges 
against  him.  And  that  nothing  but  the  necessity  of  the  case 
— such  as  the  danger  of  irreparable  loss — can  justify  a  depar 
ture  from  this  rule  of  common  justice." 

It  is  difficult  to  see  what  irreparable  loss  ijthe  plaintiff 
in  this  case  would  have  sustained  it  he  had  been  re- 
quired 10  give  the  defendants  eight  days'  previous  notice 
of  his  application  for  the  order  suspending  the  eight  direct- 
ors, who  are  made  defendants  herein,  from  exercising  their 
offices,  unless  it  would  have  been  the  denial  of  his  applica- 
tion, after  such  defendants  had  been  heaid;  and  I  am  of  the 
opinion  that  he  will  not  sustain  any  irreparable  loss  as  a 
creditor  of  the  Erie  Bailway  Company,  or  otherwise  (within 
the  meaning  of  the  rule,)  if  he  should  not  have  any  injunc- 
tion in  the  action  until  he  establishes  his  alleged  cause  of 
.action  on  a  regular  trial  of  the  case. 

I  think  there  is  another  fatal  defect  in  the  plaintiff's  case; 
which  is  the  want  of  legal  proof  to  sustain  his  complaint. 
Abuse  by  the  suspended  directors  of  their  trusts,  or  gross 
misconduct  by  them,  or  fraud  in  the  exercise  of  their  offices, 
cannot  be  presumed  without  proper  proof.  No  such  charge 
can  be  sustained  on  hearsay  evidence.  Very  few,  if  any,  of 
the  material  allegations  of  the  complaint  of  misconduct  on 
the  part  of  the  suspended  directors  are  positively  sworn  to 
by  the  plaintiff  or  sustained  by  the  affidavits  of  his  three 
witnesses.  The  complaint,  except  as  to  the  alleged  interest 
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of  the  plaintiff  in  the  stock  of  the  Erie  Railway  Company, 
and  his  claims  against  it,  is  made  (as  therein  stated,)  ''on  in- 
formation and  belief."  The  verification  by  the  plaintiff,  at 
the  end  of  the  complaint,  is,  that  the  same  is  true  of  his 
own  knowledge,  except  as  to  matters  therein  stated  on  infor- 
mation and  belief,  and  that  as  to  those  matters,  he  believes  the 
same  to  be  true."  The  letter  of  director  Diven,  annexed  to 
the  complakit,  if  regarded  material,  is  not  sworn  to.  He  is 
riot  a  defendant  in  the  action,  and  whatever  he  wrote  was  mere 
hearsay  evidence  as  against  the  suspended  directors  or  the 
company  itself ;  for  the  reason  that  it  was  not  written  in  the 
transaction  of  any  business  by  him  as  a  director  of  the  com- 
pany. I  need  only  say,  respecting  the  three  affidavits,  an- 
nexed to  the  complaint,  that  nearly  all,  if  not  all  the  material 
portions  of  them,  are  as  the  deponents  were  informed  and 
believed,  or  consist  of  opinions  they  could  not  legally  give. 

Chancellor  WALWORTH  held  in  the  Bank  of  Orleans  agt. 
Skinner  and  others  (9  Paige,  305),  that  "Upon  the  ex parte 
application  for  the  allowance  of  an  injunction,  if  there  is 
any  material  allegation,  upon  which  the  right  to  the  injunc- 
tion rests,  which  is  not  within  the  personal  knowledge  of 
the  complainant,  or  of  the  agent  or  attorney  who  verifies 
the  bill,  the  .officer  to  whom  the  application  is  made  should 
require  to  be  annexed  to  the  bill  the  additional  affidavit  of 
the  person  from  whom  the  information  is  derived,  verifying 
the  truth  of  the  information  thus  given."  Justice  INGRAIIAM 
said,  in  Hecker  agt.  The  Mayor,  &c.  (18  Abb.,  369),  that  "it 
is  only  where  the  verification  of  the  complaint  is  positive 
that  it  will  suffice  as  the  affidavit."  But  I  need  not  multi- 
ply authorities  on  this  point;  for  it  is  plain  common  sense 
and  common  justice  that  no  officer  of  a  corporation  should 
be  suspended  from  exercising  his  office,  except  upon  clear 
and  positive  proof. 

It  was  said  in  Woodicard  agt.  Harris  (2  Barb.,  440),  that 
"  The  power  of  a  court  of  equity  to  issue  preliminary  in- 
junctions ought  to  be  exercised  with  extreme  caution,  and 
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applied  only  in  very  clear  cases."  The  late  Chief  Justice 
GIBSON  used  language  still  stronger  on  the  'same  question 
(17  Penn.  Reps.j  9).  In  the  case  in  2  Sarbour  (supra),  it 
was  also  said,  "The  writ  will  not  be  awarded  in  doubtful 
cases,  or  in  new  ones  not  coming  within  well-established 
principles." 

I  will  here  say  that  in  order  to  prevent  conflicts  in  deci- 
sions and  orders  of  different  Judges,  and  to  protect  corpora- 
tions and  their  officers  against  suspensions  and  injunctions, 
that  may  be  procured  ex  parte  for  sinister  purposes,  and 
which  cannot  be  sustained,  our  legislature,  in  my  judgment, 
should  adopt  a  law  of  the  United  States  (so  far  as  corpora- 
tions and  their  directors  are  concerned,)  which  provides, 
that,  "No  injunction  shall  be  granted  in  any  case,  without 
reasonable  previous  notice  to  the  adverse  party  or  his  at- 
torney, of  the  time  and  place  of  moving  for  the  same."  ( 1 
Waterman's  Eden  on  Injunctions,  3d  ed.,  p.  12.)  I  have  not 
made  this  suggestion  to  reflect  upon  any  judge;  and  I  claim 
no  exemption  from  blame  myself  for  granting  injunctions 
or  orders  ex  parte  in  such  cases,  I  think  every  judge  has 
supposed  (as  I  have)  he  was  acting  fairly  and  in  furtherance 
of  justice  whenever  he  has  granted  an  injunction,  or  order, 
ex  parte ,  in  such  a  case. 

Some  such  act  of  our  legislature  seems  to  be  necessary 
to  secure  harmony  in  the  decisions  of  judges,  and  what 
Chancellor  KENT  called  "  common  justice"  to  litigants. 

If  I  have  been  able  to  understand  the  whole  three  hun- 
dred and  forty  folios  of  the  plaintiff's  complaint,  it  contains 
no  important  charge  of  improper  acts  against  any  defendant 
in  the  case,  since  the  stockholders  of  the  Erie  Railway  Com- 
pany elected  the  defendants  directors  in  October  last  past, 
except  those  touching  the  issue  of  five  millions  of  dollars' 
worth  (at  par)  of  convertible  bonds  of  the  company  to 
defray  the  expenses  of  laying  a  narrow  guage  track  on  its 
road  bed,  so  that  narrow  cars  can  be  run  from  Chicago  to 
Jersey  City.  I  should  say  if  that  proposition  were  fairly 
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and  honestly  carried  into  effect,  it  would  be  a  benefit  instead 
of  a  loss  to  the  stockholders  and  creditors  of  the  company ; 
and  that  there  could  be  no  reasonable  objection  made  to  it, 
unless  by  competing  railroad  companies  or  the  owners  of 
stock  in  them. 

Four  of  the  eight  suspended  directors,  as  I  read  the  plain- 
tiff's complaint,  were  never  directors  prior  to  their  election 
in  October  last.  But  those  four  have  been  suspended  and 
enjoined  in  various  ways,  because  of  the  plaintiff's  fears  and 
of  acts  alleged  to  have  been  done  "previous  to  that  month  by 
other  directors,  one  of  whom  is  a  brother  of  one  of  the  four, 
and  related  by  affinity  to  another  of  them.  I  think  nothing 
need  be  said  to  show  the  impropriety  (to  use  no  other  word) 
ot  their  suspension  without  previous  notice  of  the  motion 
for  that  purpose.  To  sustain  the  order  suspending  them  the 
scripture  rule,  that  visits  the  sins  of  fathers  upon  their 
children  unto  the  third  and  fourth  generations,  must  be  ex- 
tended laterally. 

If  the  plaintiff  was  the  owner  of  the  stock  of  the  com- 
pany previous  to  the  election  of  directors  in  October  last 
(which  is  not  alleged),  he  should  have  procured  a  proxy  from 
the  person  in  whose  name  it  stood  on  the  books  of  the 
company,  and  voted  against  the  directors  who,  he  now 
alleges,  are  unfit  for  their  offices.  Many  millions  of  dollars 
of  the  stock,  perhaps  forty,  or  fifty,  or  more,  may  then  have 
been  voted  upon;  and  yet,  according  to  the  complaint,  only 
*' a  few  "  stockholders  voted  against  the  defendants.  And, 
in  my  judgment,  a  sufficient  excuse  for  any  stockholder's 
failure  to  vote  is  not  set  out  in  the  complaint. 

It  is  an  elementary  principle  of  law  that  "  a  court  of 
equity  will  not  interfere  by  injunction  where  the  suit  is 
brought  on  behalf  of  any  stockholders  who  have  sanctioned 
or  acquiesced  in  the  acts  complained  of."  (Angcll  and  Ames 
on  Corporations,  6  ed.,  $  312.)  It  is  also  laid  down  that, 
"the  remedy  in  case  of  loss  by  a  corporation,  by  misjndg- 
ment  merely  of  the  directors,  is  to  be  found,  not  in  tlie 
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courts,  but  in  the  corporation  itself;  in  its  power  by  new 
elections  to  confide  its  interests  to  other  managers."  (Id., 
§  314;  also  see  Hill  on  Trustees,  '3  Am.  ed.,  with  notes,  p. 
292).  In  the  case  of  the  Vestry  and  Wardens  agt.  Barks- 
dale,  (I  Strobliarffs  Eq.  It.,  202,)  DUNCAN,  Ch.  J.,  said : 
"It  is  quite  clear  that  this  court  has  no  authority  to  inter- 
fere with  or  control  the  discretion  of  the  Vestry  and  War- 
dens unless  they  transgress  the  limits  of  their  charter ;  how- 
ever umvisely  they  may  exercise  the  power,  they  are  re- 
sponsible only  to  their  constituents,  in  whose  hands  a  com- 
plete remedy  exists  through  the  quiet  operation  of  the 
ballot-box."  It  has  been  adjudged  in  Maine,  and  asserted 
in  Eden  on  Injunctions  that  "it  is  only  when  the  plaintiff 
in  equity  has  exercised  due  precaution  to  prevent  an  injury 
that  he  can  be  relieved  by  injunction."  (Burr  agt.  Wilson, 
9  Maine  E.,  207  ;  Waterman's  Eden  on  Injunctions,  3d  ed., 
p.  12.) 

I  think  the  plaintiff  nowhere  claims  in  his  complaint  that 
he  was  ignorant  of  the  alleged  misconduct  of  any  of  the 
eight  suspended  directors  prior  to  their  election  in  October 
last,*  or  that  he  or  any  stockholder  or  bondholder  or  creditor 
of  the  company  from  whom  he  derives  title,  ever  remon- 
strated against  such  alleged  misconduct,  or  took  measures  to 
prevent  it.  Nor  does  it  appear  that  either  of  the  nine 
directors,  who  are  not  suspended,  have  used  reasonable 
efforts  to  have  more  frequent  or  regular  meetings  of  the 
board  of  directors  than  have  been  held.  Nor  have  any  con- 
siderable portion  of  the  stockholders  made  any  effort  in  that 
direction. 

Stockholders,  who  did  not  vote  against  the  suspended 
directors,  at  the  last  election  of  directors,  must  be  deemed 
to  have  acquiesced  in  all  acts  of  extravagance,  or  improvi- 
dence, and  all  acts  arising  from  misjudgment  by  any  of  such 
directors,  done  prior  to  such  election,  of  which  »said  stock- 
holders had  information  sufficient  to  put  them  upon  in- 
quiry. 
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Stockholders  who  will  not  look  after  their  interests  out  of 
court,  should  not  come  into  court  for  favors  or  orders  resting 
in  the  discretion  of  the  court. 

There  may  be  differences  of  opinion  respecting  the  pro- 
priety and  amounts  of  expenditures  for  depot  buildings, 
offices,  shops  and  equipments  for  r-uilroads,  and  touching 
their  connections  and  extensions,  and  also  as  to  changes  in 
the  locations  of  their  offices,  shops  and  other  buildings;  and 
courts  cannot  interfere  with  the  discretion  of  directors  in 
such  matters. 

The  neglect  of  stockholders  to  vote  at  the  last  election  of 
directors  was  tantamount  to  a  consent  on  their  part  that 
such  stockholders,  as  did  vote  at  that  time,  might  elect 
whomsoever  they  saw  fit/directors  of  the  company;  whether 
they  were  moral  or  immoral  men,  or  wasteful  or  extrava- 
gant, or  improvident  in  the  management  of  the  affairs  of  the 
company.  The  law  does  not  prescribe  the  moral  qualifica" 
tions  of  directors  of  corporations. 

Until  I  saw  the  charges  of  immorality  in  the  complaint 
against  some  of  the  suspended  directors,  I  had  supposed, 
that  if  a  majority  of  the  stockholders  of  the  Erie  Railway 
Company  prefer  to  have  immoral  men  or  speculators  for 
directors  (and  I  fear  many  railroad  companies  have  some 
directors  of  that  character),  they  had  the  legal  right  to  elect 
them  directors;  and  that  they  could  make  as  depraved  a 
person  a  director,  as  a  libeller,  "  whose  heart  (to  use  the 
language  of  a  former  chief  justice  of  Pennsylvania),  is  more 
dark  and  base  than  that  of  an  assassin,  or  than  his  who 
commits  a  midnight  arson."  (Ostvald's  case,  1  Dallas'  ~R., 
329.) 

The  law  is  so  familiar,  that  I  hardly  need  to  say  that 
stockholders  of  the  company,  who  have  not  expressly  sanc- 
tioned a  fraud  or  abuse  of  trust  on  the  part  of  the  directors, 
can  compel  such  directors  to  account  for  the  same,  and  that 
merely  voting  for  such  directors,  or  neglecting  to  vote  against 
them,  would  not  estop  stockholders  from  making  directors 
VOL.  XXXVin.  15 
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account  for  their  frauds  or  abuses  of  trust.  But  when 
directors  are  only  unwise,  or  merely  extravagant  or  improvi- 
dent, or  slightly  negligent,  or  merely  misjudge  in  the  per- 
formance of  their  duties,  the  remedy  of  stockholders  is  to 
elect  other  persons  directors  in  their  places. 

The  fact  that  the  complaint  is  not  positively  verified,  or 
positively  sustained  by  affidavits  (as  has  already  been  seen), 
relieves  me  from  making  any  extended  remarks  upon  it. 
But  I  will  say  that  it  contains  many  serious  allegations  of 
fraud  and  corruption  against  three  of  the  suspended  directors, 
who  are  defendants  in  the  case.  It  also  contains  matter  that 
should  have  been  left  out,  which  is  better  calculated  to  de- 
grade the  suspended  directors,  and  lower  the  other  directors 
of  the  company,  and  the  judiciary  in  the  estimation  of  the 
people,  and  to  cause  insubordination  and  strikes  among  the 
employees  of  the  company,  than  for  any  other  purpose. 
Ignorant  persons  who  read  such  matter  may  be  led  to  sup- 
pose that  the  defendants  have  no  rights  which  courts  are 
bound  to  respect. 

If  the  plaintiff  purchased  whatever  interest  he  has  in  or 
against  the  company  since  the  last  election  of  directors  of 
the  company  (and  the  complaint  does  not  aver  the  con- 
trary,) for  the  purpose  of  bringing  this  action,  he  should 
surely  be  compelled  to  wait  for  any  injunction  or  other  ex- 
traordinary order  in  it  until  it  shall  be  regularly  tried  upon 
the  merits,  when  justice  can  be  done  according  to  the 
evidence,  and  not  be  guessed  at  from  ex parte  allegations  or 
affidavits. 

It  is  my  duty  to  decide  this  motion  as  I  think  it  ought  to 
be  decided,  within  the  legal  rules  applicable  to  it,  and  pre- 
cisely as  the  judge  who  granted  the  injunction  and  orders 
in  question  should  have  decided,  and  undoubtedly  would 
have  decided,  if  he  had  heard  the  defendants'  counsel  before 
he  made  any  order  in  the  case. 

It  is  due  to  the  able  and  wrorthy  judge  who  granted  the 
injunction  and  orders  in  question,  to  say  that  any  other 
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judge  might  have  granted  the  same  injunction  and  orders 
upon  an  ex parte  application  therefor.  But  I  dj  not  doubt 
that  he  would  have  refused  to  grant  either  the  injunction 
or  orders  if  he  had  heard  the  defendants'  counsel  in  opposi- 
tion thereto,  upon  the  questions  in  the  case,  and  had  had 
his  attention  called  to  the  authorities  applicable  to  it. 

I  have  omitted  to  speak  of  the  smallness  of  the  plaintiff's 
alleged  interest  in  this  controversy  (the  amount  of  which  I 
infer  from  what  took  place  on  the  argument,  is  less  than 
ten  thousand  dollars  in  value,  and  perhaps  not  over  half  of 
that  sum)  when  compared  with  the  great  interests  and 
rights  in  jeopardy  on  the  part  of  the  defendants.  I  have 
done  so  for  the  reason  that  there  are  other  and  controling 
questions  in  the  case. 

My  decision  will  not  prevent  the  plaintiff  moving,  upon 
due  notice,  for  an  injunction  to  restrain  any  of  the  defend- 
ants from  doing  wrongful  or  illegal  acts  as  directors  of  the 
Erie  Railway  Company  during  the  pendency  of  the  action. 

For  the  foregoing  reasons  I  am  of  the  opinion  that  the 
injunction  and  orders  in  question  should  be  vacated  and  an- 
nulled with  costs,  and  I  so  decide. 

There  is  a  ground  I  have  not  noticed,  on  which  I  think 
it  probable  I  should  have  vacated  the  injunction  and  orders 
in  question,  if  it  had  been  presented  and  discussed  on  the 
argument  of  this  motion.* 

I  greatly  regret  that  the  illness  of  my  brother  PARKER 
has  cast  the  responsibility  of  hearing  and  deciding  this  mo- 
tion upon  me.  I  can  only  hope  that  I  have  determined  it 
as  he  would  have  done  if  he  had  been  able  to  hear  it. 

*  NOTE  — This  ground  is  the  improper  interference  of  the  press  in  the  case  to  aid 
the  plaintiff  and  prejudice  the  defendants  with  the  courts;  which,  interference  is 
believed  to  have  been  caui>ed  by  the  plaintiff  or  his  attorneys  or  some  person  in- 
terested on  liis  side  of  the  case.  (See  Forum  tiy  David  Paul  Sroien,  Vol.  1.  p.  336 
top  339.; 
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V 

SUPREME  COURT. 

;  > 

THE  PEOPLE  agt.  THE  ALBANY  AND  SUSQUEHANNA  RAILROAD 
COMPANY  and  others. 

A  trial,  before  the  Court — E.  DARWIN  SMITH,  J. — continuing  a  month,  of  the  RAMSEY 
p.nd  FISK  controversy,  as  to  the  validity  of  an  election  of  directors  of  the  Albany  and 
Su-iquelianna  Railroad  Company,  held  on  the  7th  September,  1869,  at  the  city  of 
Albany  : 

Held,  that  as  a  matter  of  fact,  found  from  the  whole  evidence,  there  was  a  precon- 
ceived scheme,  combination,  or  conspiracy  by  the  Fisk  party  to  carry  the  election 
of  directors  appointed  to  be  held  at  the  time  and  place  aforesaid,  by  the  nse  and 
abuse  of  legal  process  and  proceedings  ;  and  by  efforts  and  contrivances  to  pre- 
vent a  fair  election  of  inspectors,  at  a  stockholders'  meeting  made  necessary  by  an 
injunction  against  the  inspectors  elected  in  18*58,  procured,  used,  and  served  for 
the  purpose  of  defeating  the  action  of  those  inspectors  :  with  the  concurring  pre- 
occupation of  the  room  where  such  meeting  was  to  be  held,  with  such  number  of 
persons,  as  utterly  precluded  a  free  and  fair  meeting  for  the  purpose  of  an  election 
of  directors:  Therefore,  that  the  election  held  by  the  inspectors  appointed  by  the 
Fisk  party  was  irregular,  fraudulent  and  void. 

Thnt  the  stockholders'  meeting  over  which  the  Ramsey  party  presided,  was  the 
only  regular,  legal  and  valid  stockholders'  meeting  held  on  the  said  7th  of  Sep- 
tember ;  and  that  the  inspectors  elected  at  that  meeting  were  lawful  inspectors, 
and  the  election  held  by  them  for  directors  of  said  corporation  was  a  legal  and 
valid  election. 

Judgment  was  thereupon  given,  adjudging  that  the  Fisk  set  of  directors  were  not 
duly  elected  ;  and  that  the  Ramsey  set  were  duly  elected,  and  are  the  legal  and 
lawful  directors  of  said  corporation  :  and  further  adjudging  that  the  people  recover 
costs  in  the  action  against  the  corporation,  the  Albany  and  Sueqnehanim  Railroad 
Company,  and  that  the  complaint  be  dismissed  as  against  the  defendants,  Jonathan 
Herrick  and  Walter  H.  Burns,  without  costs;  and  that  all  the  suits  mentioned 
in  the  pleadings  be  discontinued  by  the  plaintiffs  on  both  sides,  without  costs,  and 
the  receivership  of  Pruyn,  Courier  and  Fisk  be  vacated  and  set  aside. 

Judgment  further  directed  that  the  thirteen  defendants  who  are  hereby  declared  to 
Lave  been  duly  elected  directors  of  said  corporation,  headed  by  J.  Pierepont 
Morgan,  and  also  the  defendants,  David  Groesbeck,  Daniel  T.  Chamberlain,  Jol.a 
W.  Vincent.  David  J.  Newell,  Daniel  C.  Falls,  James  M.  Boyd.  Samuel  Sloan, 
Samuel  C.  Thompson,  and  Martin  Green,  recover  the  costs  of  the  action  against 
the  said  thirteen  defendants  headed  by  Charles  Courier  and  Walter  S.  Church, 
•whose  claim  to  have  been  duly  elected  directors  of  said  corporation  is  hereby 
disallowed.  And  it  will  be  referred  to  the  Hon.  Samuel  L.  Selden,  of  Rochester, 
to  pass  upon  the  accounts  of  the  receiver,  and  upon  a  hearing  of  the  parties  at 
Albanv,  to  ascertain  and  report  to  (he  court  what  would  be  a  proper  extra  allow- 
ance in  the  action,  and  to  which  of  the  defendants  it  should  be  paid,  and  to  settle 
such  other  matters  of  detail  as  may  be  necessary  to  carry  the  judgment  into  effect. 
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And  it  will  be  further  ordered  that  the  said  director?  so  held  to  be  duly  elected,  be 
let  into  immediate  possession  of  said  railroad,  and  that  the  receiver  transfer  to 
them  all  the  properly  and  assets  in  his  hands  belonging  to  said  corporation, 
retaining  from  the  moneys  in  his  hands  all  proper  allowances  for  fees,  expenses, 
and  other  charges  to  be  adjusted  by  eaid  referee. 

It  is  the  law  of  joint  stock  corporations,  that  a  majority  of  the  stockholders  iu 
interest  shall  control  in  the  election  of  its  officers  and  its  inaiiMgenient. 

It  is  the  law  and  settled  practice  of  this  court,  as  it  was  of  the  late  court  of  chancery, 
that  iu  ordinary  suits  a  receiver  cannot  be  appointed  ex  parts  before  the  defendant 
has  had  an  opportunity  to  be  heard  in  relation  to  his  rights,  except  in  those  cases 
where  he  is  out  of  the  jurisdiction  of  the  court,  and  cannot  be  found,  or  where 
for  some  reason  it  becomes  absolutely  necessary  for  the  court  to  interfere  before 
there  is  time  to  give  notice  to  the  opposite  party  to  prevent  the  destruction  or  loss 
of  property. 

In  every  case  where  the  court  is  appealed  to,  to  deprive  the  defendant  of  the  pos- 
session of. his  property  without  a- hearing,  or  an  opportunity  to  oppose  the  appli- 
cation, the  particular  facts  and  circumstances  which  render  such  a  summary 
proceeding  proper,  should  be  set  forth  in  the  complaint  or  petition  on  which  the 
application  is  founded. 

Where  an  election  for  directors  of  a  corporation  is  held  in  distinct  violation  of  un 
injunction,  it  may  be  set  aside  on  that  ground  on  a  summary  application  to  the 
court,  pursuant  to  the  provisions  of  the  Revised  Statutes  (Part  1,  title  4,  chapter 
8,  $5) 


Monroe  Special  Term,  'December  1SG9. 

Tins  is  an  action  brought  by  the  attorney  general  upon 
bis  own  information,  in  pursuance  of  section  432  of  the 
Code. 

The  complainant  states  that  tbe  Albany  &  Susquebnnna 
Railroad  Company  is  a  corporation  created  by  and  existing 
under  the  laws  of  the  state  of  New  York,  organized  for  the 
purpose  of  constructing,  maintaining  and  operating  a  rail- 
road under  the  general  laws  of  this  state  ;  that  they  own 
and  operate  a  railroad  from  Albany  to  Binghamton  in  this 
state ;  that  the  stockholders  of  said  company  are  divided 
into  two  parties,  each  claiming  to  hold  a  majority  of  the 
stock  of  said  company,  and  each  claiming  that  they  are 
rightfully  entitled  to  a  majority  of  the  legal  votes  cast  at  an 
election  of  directors  of  said  company,  which  was  held  in  the 
city  of  Albany  on  the  7th  day  of  September,  1SG9  ;  that 
these  differences  led,  prior  to  said  7th  day  of  September,  to 
a  series  of  litigations  and  gave  rise  to  a  number  of  actions. 
One  of  these  action  was  brought  in  the  supreme  court  in 
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the  first  judicial  district,  by  Joseph  Bush,  against  said  com- 
pany and  others,  for  the  cancellation  of  certain  stock,  and 
an  injunction  was  granted  therein  against  the  conversion  of 
bonds  into  stock,  and  a  receiver  of  said  stock  was  ap- 
pointed. Another  suit  was  brought  in  said  court  in  the 
county  of  Otsego,  by  the  town  of  Oneonta,  wherein  an  in- 
junction was  issued  against  the  commissioners  of  said  town 
from  voting  on  certain  stock.  Another  suit  was  brough  in 
said  court  in  the  first  judicial  district,  by  David  Wilbur, 
plaintiff,  against  said  company  and  others,  wherein  an  in- 
junction was  issued.  Another  action  was  brought  in  said 
court  and  district,  by  said  Wilbur,  against  said  company 
and  others,  in  wrhich  an  injunction  was  issued,  Another  ac- 
tion was  brought  in  said  court  and  district  by  Azro  Chase, 
wherein  the  defendants,  James  Fisk,  Jr.,  and  Charles  Cour- 
ter,  were  appointed  receivers  of  said  road,  and  the  said  re- 
ceivers gave  bond  and  took,  or  claimed  to  take,  possession 
of  said  railroad.  Another  action  was  brought  in  the  name 
of  said  railroad  company  in  the  county  of  Albany,  against 
Jacob  Leonard  and  others,  wherein  an  injunction  was 
granted  :-  and  another  action  was  brought  in  said  court, 
wherein  John  W.  Van  Valkenburgh  was  plaintiff,  and  the  said 
company  was  defendant,  wherein  Robert  H.  Pruyn  was  ap- 
pointed receiver  of  said  company,  and  he  filed  his  bonds, 
and  took,  or  claimed  to  take,  possession  of  said  road. 
Another  action  was  brought  in  said  court  and '  county, 
wherein  the  said  road  was  named  as  plaintiff,  and  the 
directors  and  both  receivers  were  named  as  defendants, 
wherein  an  injunction  was  granted. — Another  action  was 
bought  by  said  Pruyn  in  the  county  of  Albany  against  the 
sheriffs  of  different  counties,  wherein  an  injunction  wras 
issued — that  another  action  was  brought  by  Jay  Gould 
against  said  company,  and  that  various  proceedings  fur  con- 
tempt in  violating  injunctions  on  both  sides  had  been  in- 
stituted, all  such  proceedings  are  now  pending  and  un- 
determined, and  various  other  suits  between  the  contending 
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parties  are  in  progress  or  threatened.  And  that  the  con- 
troversies arising  out  of  such  actions  and  litigations  have 
given  rise  to  conflict  of  authority  between  public  officers  in 
attempts  to  execute  conflicting  processes  from  different 
judicial  officers  to  such  an  extent  as  seriously  to  threaten 
the  public  peace  along  the  line  of  said  company's  railroad, 
that  such  controversies  were  temporarily  quieted  by  an 
agrgeement  between  the  contending  parties,  of  which  the 
following  is  a  copy: 

ALBANY,  August  11,  1869. 
To  the  Governor  of  the  State  of  New  York  : 

By  virtue  of  certain  judicial  proceedings,  and  conflict  of 
jurisdiction  and  collisions,  it  has  become,  and  is  impractica- 
ble to  operate  and  run  the  Albany  arid  Susqueliamia  Rail- 
road either  under  the  management  of  the  directors  or  the 
control  of  the  persons  claiming  to  be  receivers.  The  public 
interests  and  the  obligations  of  the  company  demand  that 
the  road  should  be  run  and  operated,  and  the  undersigned, 
as  contending  claimants  to  the  possession  of  the  road,  here- 
by request  you  to  appoint  some  suitable  person  or  persons 
to  act  as  superintendent,  and  to  run  and  operate  the  road 
under  your  directions  and  during  your  pleasure,  or  until 
the  necessity  of  such  superintendence  shall  cease — said  ap- 
pointment and  the  possession  by  yourself,  and  the  person  or 
persons  to  be  appointed  not  to  affect  the  legal  rights,  or  the 
present  actual  possession  of  the  parties  respectively  to  any 
part  of  said  road,  or  the  offices  or  property  thereof. — It  is 
understood  that  you  are  to  employ  such  agencies,  financial 
or  otherwise,  as  you  may  require,  and  to  fix  the  compensa- 
tion of  all  persons  employed  by  you. 

That  in  pursuance  of  this  request  the  governor  appointed 
Robert  L.  Banks  executive  and  financial  agent,  to  run  and 
operate  said  road,  and  that  the  said  Banks  entered  upon  the 
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discharge  of  such  trust,  and  has  since  continued  to  have  the 
charge  and  management  of  the  same. 

That  on  the  7th  of  September  then  instant,  the  day  fixed 
for  the  anual  election  for  directors  for  said  company,  each 
of  said  contending  parties  holding  or  pretending»to  hold  an 
election  separate  and  apart  from  the  others,  elected  a  sepa- 
rate board  of  directors.  One  of  said  parties  elected,  or 
pretended  to  elect,  J.  Pierepont  Morgan  and  twelve  other 
persons  named  and  made  defendants  in  this  suit,  and  the 
other  of  said  contending  parties  elected,  or  pretended  to 
elect,  as  directors  of  said  company,  Charles  Courter  and 
twelve  other  persons  named  as  defendants  in  this  suit. 

The  plaintiff  further  alleges  on  information  and  belief, 
that  both  of  said  elections  were  illegal,  irregular  and  void  ; 
that  the  inspectors  of  each  side  were  appointed  in  a  manner 
not  authorized  by  law,  or  by  the  by-laws  of  said  company; 
that  stock  was  voted  on,  and  by  persons  not  authorized  to 
cast  a  vote  thereon  ;  that  the  inspectors  on  both  sides  were 
restrained  by  injunctions  while  the  election  was  going  on, 
from  acting  according  to  their  owrn  judgment;  that  the 
transfer  books  were  not  present,  and  were  not  produced, 
although  demanded  by  several  stockholders;  that  several 
towns  along  the  line  of  said  road  are  owners  of  the  stock 
of  said  company,  and  that  three  or  more  of  such  towns  were 
represented  at  said  election  by  rival  commissioners,  and 
votes  on  such  stock  were  cast  on  each  side. 

That  Joseph  H.  Ramsay  has  given  notice  of  the  present- 
ment of  a  petition  to  the  supreme  court  for  the  removal  of 
the  last-named  board  of  directors,  and  for  the  confirmation 
of  the  election  of  the  first-named  board  of  directors;  that 
another  action  has  been  brought  in  the  name  of  Eli  Perry,  as 
plaintiff,  to  restrain  the  last  above-named  board  of  directors, 
Charles  Courter  and  his  associates,  from  acting  as  directors ; 
that  five  other  suits  have  been  brought  in  relation  to  the 
said  matters — in  one  of  which  the  defendants  Groesbeck, 
Chamberlain,  Wall,  Boyd,  Vincent  and  Falls  are  plaintiffs; 
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in  another  the  said  company  and  J.  H.  Ramsey  are  named 
as  plaintiffs,  in  another,  John  W.  VanValkenburg,  in  an- 
other, Minard  Barker,  and  in  another,  John  Eddy  as 
plaintiffs. 

That  plaintiffs  are  informed  that  the  last-named  board 
threatened  and  intend  to  bring  suits  to  compel  the  delivery 
to  them  of  the  property  of  the  company,  and  to  secure  the 
recognition  of  their  claims  as  directors  of  said  company. 

The  plaintiff  further  alleges  that  each1  of  said  pretended 
boards  of  directors  threaten  to  take,  or  claim  to  have  pos- 
session of  said  railroad,  and  all  the  property,  books  and 
papers  belonging  to  said  company,  and  to  exercise  all  the 
franchises,  privileges  arid  corporate  rights  granted  to  said 
corporation,  and  the  plaintiffs  allege  and  insist  that  such 
claims  are  without  foundation  in  right,  and  if  such  threats 
are  carried  into  execution  by  either  of  said  contending  board 
of  directors,  it  will  be  a  usurpation  of  the  franchises  and 
corporate  rights  of  said  corporation,  and  will  lead  to  a  con- 
flict of  judicial  authority,  and  to  a  breach  of  the  peace  and 
the  good  order  of  the  comrr.unity.  The'  plaintiff  further 
alleges  upon  information  and  belief  that  large  amounts  of 
the  stock  of  said  company,  and  other  property  of  said  com- 
pany have  been  alienated  and  transferred  by  the  officers  of 
said  company  contrary  to  law  and  foreign  to  the  business 
of  said  company,  and  particularly  to  a  number  of  persons 
therein  named. 

The  plaintiffs  further  state  that  the  governor  is  desirous 
of  being  relieved  and  of  relieving  those  appointed  by  him 
in  the  management  of  said  railroad,  arid  from  the  positions 
occupied  and  the  responsibility  borne  by  them  under  the 
agreement  aforesaid,  that  the  governor  cannot  determine, 
without  danger  of  doing  injustice  to  one  of  the  parties, 
whether  either  of  said  boards,  and  if  either,  which  of  these 
is  lawfully  entitled  to  the  possession  and  management  of 
said  road,  and  of  the  company's  affairs;  that  the  decision  of 
the  governor,  if  made,  would  not  have  the  force  of  a  judicial 
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determination,  and  might  result  in  injury  to  the  corpora 
tion. 

That  the  governor  has,  therefore,  requested  that  this  ac- 
tion be  brought,  in  order  that  the  said  railroad  may  be 
placed  under  the  direction  and  control  of  competent  judicial 
authority,  independent  of  both  contending  parties  until  the 
rights  of  the  respective  parties  to  the  said  controversy  can 
be  judicially  determined.  The  complainant  prays  for  an 
injunction  against  the  the  defendants  composing  the  two 
boards  of  directors,  restraining  them  from  taking  possession 
of  or  in  any  manner  interfering  with  the  said  railroad,  or 
any  of  its  property,  books  and  papers,  and  from  exercising 
the  franchise  privilege  or  corporate  rights  of  said  corpora- 
tion and  from  acting  as  directors  or  officers  of  said  corpora- 
tion ;  also,  that  it  be  adjudged  whether  either  of  said  elec- 
tions were  regular  and  legal,  and  if  either,  which  of  them  ; 
that  if  neither  of  said  boards  be  declared  duly  elected  and 
entitled  to  hold  office  under  said  elections,  that  both  classes 
of  said  defendants  be  removed  from  office  and  a  new  election 
ordered  by  the  court.  Also,  that  the  defendants  be  re- 
strained from  prosecuting  any  of  the  suits  heretofore 
brought  as  stated,  and  from  commencing  any  new  suits  or 
proceedings  in  relation  to-  said  controversy,  and  that  they 
be  restrained  from  holding  any  other  election  of  directors 
of  said  company.  Also,  that  receiver  Pruyn,  Courter  and 
Fisk  be  restrained  from  taking  possession  of  said  railroad, 
or  in  any  way  or  manner  interfering  with  the  same,  and 
that  a  receiver  be  appointed  to  take  possession  of  the  road. 

The  defendants  composing  the  board  of  directors,  em- 
bracing Walter  S.  Church,  Charles  Courter,  James  Fisk, 
Jr.,  and  others,  answered  the  complaint,  and  set  up  that 
they  were  in  all  respects  lawfully  elected  directors  of  said 
company  at  the  time  and  place  mentioned  in  said  com- 
plaint, arid  claim  that  said  election  was  fairly  and  lawfully 
conducted,  so  far  as  relates  t'o  their  own  election,  and  deny 
the  validity  of  the  election  of  the  other  board,  headed  by 
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J.  Pierepont  Morgan,  and  deny  that  such  election  was  held 
by  legal  inspectors,  and  allege  that  such  inspectors  did  riot 
take  their  places,  or  receive  votes,  or  act  as  inspectors 
until  more  than  twenty  minutes  after  the  regular  inspec- 
tors had  commenced  to  act,  and  more  than  twenty  minutes 
after  the  time  fixed  by  the  by-laws  of  said  company  for 
opening  the  polls,  and  in  effect  admit  otherwise  the  general 
allegations  of  the  complainant,  and  demand  judgment  that 
the  elections  of  these  said  defendants  as  directors  of  said 
corporation  be  declared  and  adjudged  regular  and  valid,  and 
that  the  said  defendants,  Walter  S.  Church,  Charles  Courter 
and  their  associates  be  put  in  possession  of  the  property  and 
franchises  of  said  corporation,  and  an  injunction  issued,  as 
asked  for  in  the  complaint,  against  the  said  Morgan  and 
others  claiming  to  act  as  directors  of  said  corporation  as 
against  the  said  defendants. 

The  defendants,  J.  Pierepont  Morgan,  Robert  H.  Pruyn 
and  others  comprising  the  other  board  of  directors  in  like 
manner  answered  the  complaint,  asserting  the  legality  of 
their  elections  and  denying  the  legality  of  the  election  of 
the  said  board  headed  by  Walter  S.  Church,  Courter  and 
others,  and  deny  that  James  Fisk  and  Charles  Courter  were 
lawfully  appointed  receivers,  and  insist  that  such  appoint- 
ment was  illegal  and  void,  and  allege  that  a  receiver  of  said 
board  hud  been  previously  duly  appointed  and  was  in  pos- 
session ol  said  road  at  the  time  of  such  appointment,  and 
allege  that  the  pretended  order  appointing  Fisk  and  Courter 
receivers,  and  all  other  orders  and  injunctions,  including 
said  order  appointing  said  receivers — were  obtained  by  false 
and  fraudulent  misrepresentation  and  suppressing  of  the 
truth  and  in  aid  of  a  conspiracy  against  the  interests  of  said 
railroad  and  the  stockholders  thereof,  and  in  order  to  get 
the  possession,  control  and  management  of  said  road  away 
from  the  stockholders  of  said  company  to  the  end  that  it 
might  be  managed  and  controlled  in  the  interest  and  for  the 
benefit  of  Jay  Gould,  James  Fisk,  Jr.,  and  others  acting 
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with  them,  and  otherwise  in  effect  admit  the  general  allega- 
tions of  the  complaint  attesting  that  all  that  had  been  done 
by  them  or  others  acting  with  them  had  been  lawful  and 
fair  and  properly  done  for  the  best  interest  of  said  corpora- 
tion, and  demand  judgment  that  the  said  directors  J.  Piere- 
pont  Morgan  and  his  twelve  associates  may  be  adjudged 
and  declared  duly  and  legally  elected  and  rightful. directors 
of  said  company,  and  as  such  entitled  to  the  possession  of 
this  property  and  to  the  exercise  of  the  rights  and  franchises 
thereof,  and  that  the  election  of  the  said  Charles  Courter, 
James  Fisk  and  others,  be  declared  illegal  and  vt>id.  and  that 
the  stock  whose  validity  was  questioned  in  the  complaint  be 
established,  and  that  an  injunction  issue  as  asked  for  in  the 
complaint  against  the  said  Charles  Courter  and  others,  re- 
straining them  from  interfering  with  the  property  of  said 
corporation.  Two  answers  were  put  in  nominally  by  the 
railroad  company  by  different  attorneys  •  each  claims  to  re- 
present the  corporation,  &c.,  and  answers  concurring  in 
substance  with  the  answers  ot  the  said  respective  board  of 
directors,  as  above  stated. 

Answers  were  also  put  in  by  the  other  defendants, — Dab- 
ney,  J.  P.  Morgan,  Goodwin,  George  H.  Morgan,  Bruce, 
Groesbtft-k,  Chamberlain,  Vincent,  Morrell,  Falls,  Boyd, 
Sloan,  Thompson  and  Green — denying  the  allegation  of  the 
complaint  in  respect  to  such  parties,  so  far  as  such  allega- 
tions question  the  validity  of  the  stock  held  by  them  re- 
spectively, and  ^asserting  the  validity  of  such  stock,  and  of 
their  title  to  the  same,  and  therein  admitting  the  general 
allegation  of  the  complaint. 

The  issues  thus  formed  came  on  for  trial  at  an  adjourned 
special  term  and  circuit,  held  at  Rochester  on  the  -29th  day 
of  November,  1869,  when 

MARSHALL  B.  CHAMPLAIN,  attorney  general;  GEORGE  G. 
MUNGER,  STEPHEN  H.  HAMMOND,  assistant  attorney 
general,  appeared  for  the  people. 


XEW  YORK  PRACTICE  REPORTS. 


The  People  agt.  the  Albany  &.  Susqiieluinna  R.R.  Co. 


WILLIAM  F.  ALLEN,  CHARLES  TRACY,  AARON  J.  VAN 
DERPOEL,  HENRY  SMITH,  MATTHEW  HALE,  and  JOHN 
H  MCFARLAND  appeared  as  counsel  for  Joseph  H. 
Ramsey,  J.  Pierepont  Morgan  and  other  defendants. 

DAVID  DUDLEY  FIELD,  JOHN  H.  MARTINDALE,  WILLIAM 
C.  BARRETT  and  DUDLEY  FIELD  appeared  for  James 
Fisk,  jr.,  Jay  Gould,  Charles  Courier,  Walter  8. 
Church,  and  defendants  of  the  same  class  of  directors. 

E.  DARWIN  SMITH,  J. — Upon  the  issues  presented  in  the 
pleadings,  and  the  mass  of  evidence  taken  upon  this  trial, 
the  first  question  presented  for  my  decision  relates  to  the 
power  of  the  court  in  equity  to  give  the  relief  demanded  in 
the  complaint. 

The  mode  of  determining  the  title  of  a  party  to  an  office 
prior  to  the  Code  was  by  quo  ivarranto,  or  by  information 
in  the  nature  of  a  quo  ivarranto;  and  these  proceedings 
could  only  be  instituted  and  prosecuted  to  effect  in  the 
courts  of  law. 

Section  42S  of  the  Code  declares  that  the  writ  of  scire  • 
facias,  the  writ  of  quo  warranto,  and  proceedings  by  infor- 
mation in  the  nature  of  quo  warranto,  are  abolished,  and  that 
the  remedies  heretofore  obtainable 'in  those  forms  may  be 
obtained  by  civil  actions,  under  the  provisions  of  that 
chapter. 

Section  432  of  the  same  chapter  provides  that  an  action 
may  be  brought  by  the  attorney  general,  in  the  name  of 
the  people,  upon  his  own  information,  or  upon  the  com- 
plaint of  any.  private  parties  against  the  parties  offending  : — 
"  Where  any  person  shall  usurp,  intrude  into,  or  unlawfully 
hold  or  exercise  any  public  office,  civil  or  military,  or  any 
franchise  within  this  state,  or  any  office  in,  or  corporation 
created  by  the  authority  of  this  state,"  and  section  4-50  of 
the  same  chapter,  is  as  follows:  u  Where  several  persons 
claim  to  be  entitled  to  the  same  office  or  franchise,  one  ac- 
tion may  be  brought  against  all  such  persons  in  order  to 
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try  their  respective  rights  to  such  office  or  franchise."    These 
sections  of  the  Code  clearly  authorize  the  institution  of  this 
action  in  the  name  of  the  people.     Such  action  must  be 
commenced  and  prosecuted  like  other  civil  actions  and  is  to 
be  governed  in  respect  to  the  pleadings  and  proceedings  bv 
the  same  rules.     (The   People  agt.   Cook,  4  Selden,   70;    the 
same  agt.  Clark,  11   Barb.  337  ;    the  same   agt.   Cramer,.  4 
Kernan,  434.)     The    Code,  section    142,  requires  that  the 
complaint  in  all  actions  shall  contain  a  plain  and   concise 
statement  of  the  facts  constituting  the  cause  of  action.     The 
complaint  in  this  case  conforms  to  this  rule  and  asks  ap- 
propriate relief.     The  relief  demanded  consists  in,  and  the 
nature  of  the  case  requires,  the  exercise  of  the  equitable 
power  of  the  court.     In  conformity  with  the  prayer  of   the 
complaint  an  injunction  has  been  issued  and  a  receiver  has 
been  appointed  which  are  the  usual  and  appropriate  instru- 
mentalities of  a  court  of  equity.     The  action  is  therefore 
properly  brought.     The  subject  matter  of  the  controversy 
is  clearly  within  the  jurisdiction  of  the  court  and  the  only 
point  of  any  practical  consequence  in  this  connection  re- 
lates to  the  mode  of  trial.     Issues  of  fact  upon  quo  warran- 
to,  issues  of  fact  upon  the  relation  of  a  party  claiming  an 
office  upon  information,  when  the  party  proceeded   against 
was  in  the  possession  of   the  office,  before  the  Code  and 
usually  since,  have  been  tried  by  a  jury  upon  the   issues 
made  by  the  pleadings.     The  chapter  of  the  Code  in  respect 
to  actions  in  place  of  scire  facias,  quo  warranto,  and  of  in- 
formations in  the  nature  of  quo  warranto,  has  been  enacted 
and  incorporated  into  the  Code  since  its  original  enactment 
in  1848,  and  no  express  provision  is  made  in  said  chapter 
or  elsewhere,  that   I    have   been  able  to  find,  providing  for 
the  trial  of  such  actions.     Section  253  of  the  Code  provides 
that  issues  of  fact  for  the  recovery  of   money  only  or  of 
specific  real  or  personal  property,  or  for  a  divorce  from  the 
marriage  on    the  ground  of  adultery,  must  be  tried  by  a 
jury,  unless  a  jury  is  waived  and  section  254  provides  that 
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every  other  issue  is  triable  by  the  court,  which  may  however 
order  the  whole  issue  or  any  specific  question  of  fact  in- 
volved therein,  to  be  tried  by  a  jury." 

The  issues  of  fact  thereupon  formed  in  this  action,  were 
in  the  first  instance  and  are  triable  by  the  court,  but  the 
two  most  important  and  leading  issues  might  have  been 
submitted  to  a  jury,  and  if  an  application  had  in  due  time 
been  made  for  that  purpose,  it  would  most  probably  have 
been  granted,  and  the  court  thus  have  been  relieved  of  the 
unpleasant  burden  and  responsibility  of  passing  upon  the 
facts  of  the  case.  But  no  application  or  suggestion  of  that 
kind  was  made  to  the  court  until  the  cause  had  proceeded  to 
trial,  and  the  attorney  general  had  opened  the  case,  read  the 
pleadings,  and  rested,  when  the  parties  and  counsel  being 
on  both  sides  present  and  not  unprepared  for  trial,  and  a 
large  number  of  witnesses  also  being  in  attendance,  I  held 
that  the  application  came  too  late,  and  that  the  trial  must 
proceed.  It  remains,  therefore,  for  me  to  pass  upon  the 
issues  made  by  the  pleadings,  as  with  other  cases  tried  by 
the  court.  • 

Before  proceeding  to  discuss  the  evidence  applicable  to 
the  leading  issues  in  the  action,  I  will  state  such  preliminary 
facts  as  I  deem  fully  established  by  the  evidence  and  undis- 
puted. 

The  Albany  and  Susquehanna  Railroad  is  a  corporation 
organized  in  185 T,  under  the  general  Railroad  Act  of  1850, 
with  a  capital  originally  of  $1,400,000,  divided  into  14,000 
shares  of  $100  each,  and  subsequently  increased,  by  special 
act  of  the  legislature,  to  $4,000,000  ;  and  entitled,  under 
the  fifth  section  of  the  general  act,  to  thirteen  directors,  to 
be  chosen  annually  by  a  majority  of  the  votes  of  the  stock- 
holders voting  at  such  election,  in  such  manner  as  may  be 
prescribed  in  the  by-laws  of  the  corporation. 

The  by-laws  provide  that  the  annual  election  of  directors 
should  be  held  on  the  first  Tuesday  of  September,  1S52,  and 
on  the  same  day  in  each  year  thereafter,  at  such  place  as 
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might  be  prescribed  by  a  resolution  of  the  directors  the 
preceding  year,  the  polls  to  be  open  at  12  o'clock  at  noon, 
and  to  continue  open  until  1  o'clock  in  the  afternoon — that 
no  transfer  of  stock  should  be  made  for  twenty  days  next 
previous  to  the  annual  election  of  directors,  and  on  the  day 
of  election  the  secretary  should  present  to  the  inspectors  of 
election  the  transfer  books  and  an  alphabetical  list  of  the 
names  of  stockholders  entitled  to  vote  at  such  election,  and 
the  number  of  shares  held  by  each,  and  that  at  the  election 
in  1852,  and  at  each  succeeding  election,  three  persons  who 
are  stockholders,  shall  be  chosen  by  the  persons  entitled 
to  vote  for  directors,  as  inspectors  of  the  next  succeeding 
.election;  it  was  also  duly  provided  that  a  public  notice  of 
the  holding  of  the  annual  election  for  thirteen  directors  of 
said  corporation  was  duly  published  for  more  than  thirty 
days  before  said  election — the  first  publication  being  on  the 
3d  day  of  August,  1869 ;  .knd  that  said  notice  stated  that 
such  election  would  be  held  at  the  office  of  the  company, 
No,  26.2  Broadway,  in  the  city  of  Albany,  on  Tuesday,  the 
7th  day  of  September,,1869  ;  that  the  polls  would  open  at 
12  o'clock,  noon,  and  continue  open  for  one  hour  thereafter, 
and  that  the  transfer  book  would  close  on  the  7th  day  of 
August  and  re-opened  on  the  Sth  day  of  September. 

At  the  stockholders'  meeting  convened  in  pursuance  to 
this  notice,  it  also  appears  that  the  inspectors  of  election 
chosen  at  the  annual  election  in  1S6S,  to  conduct  the  elec- 
tion for  1S69,  did  not  qualify  and  act,  having  been  restrained 
from  so  doing  by  injunction,  and  that  as  the  proper  resource 
of  the  stockholders  in  that  exigency,  both  classes  of  stock- 
holders desiring  to  contest  such  election,  proceeded  to  choose 
inspectors  for  such  election.  It  is  not  disputed  that  such 
was  the  right  of  the  stockholders  so  appearing,  (See  Matter 
of  Whcclcr,  All.,  n.  s.,  361.) 

Upon  the  evidence  on  the  merits,  it  appears  that  on  the 
day  and  at  the  place  fixed  for  such  election,  the  stockholders 
of  said  railroad  company  appeared  in  large  numbers  and 
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chose  two  sets  of  inspectors,  and  held  two  independent 
elections  in  the  same  room,  both  proceeding  at  the  same 
time,  and  that  in  proper  form,  each  set  of  inspectors  certified 
to  the  election  of  a  board  of  thirteen  directors  at  each  poll, 
one  class  of  whom  I  will  call,  for  greater  distinction,  the 
Ramsey  board,  headed  by  J.  Pierepont  Morgan,  and  one 
the  Fisk  board,  headed  by  Charles  Courter  arid  Walter  S. 
Church — that  each  of  these  classes  of  men  organized,  after 
such  election,  as  a  board  of  directors  of  said  corporation, 
and  claimed  to  be  lawfully  elected,  and  to  possess  the  right 
to  exercise  and  control  the  franchises  and  property  of  said 
corporation. 

The  chief  issues  for  my  decision  arise  upon  these  facts, 
and  the  evidence  relates  to  these  conflicting  claims,  and  I 
will  proceed  to  discuss  them,  in  the  order  in  which  they 
were  tried. 

First — Was  the  election  of  the  board  called  the  Ramsey 
board  of  directors  valid  and  legal,  or  otherwise. 

The  evidence,  I  think,  clearly  establishes  that  the  inspec- 
tors— Snow,  Eddy  and  Harder — who  held  this  election, 
were  chosen  at  a  meeting  of  the  stockholders,  held  in  the 
hall  of  the  company's  office  or  building,  organized  soon,  and 
I  think  from  ten  to  fifteen  minutes  after  twelve  o'clock  at 
noon ;  that  they  took  the  oath  of  office  prescribed  by  the 
statute  regulating  elections  by  incorporated  companies  (Rev. 
Stats.,  part  1,  chap.  18,  title  4,  §  7,)  and  immediately  pro- 
ceeded to  open  the  polls  and  receive  votes  from  the  stock- 
holders present  offering  the  same,  and  received  the  votes  of 
persons  so  voting,  in  person  and  by  proxy,  upon  10,742 
shares  of  the  stock  of  such  corporation,  all  of  which  votes 
were  given  for  the  said  class  of  directors,  headed  by  the  said 
J.  Pierepont  Morgan,  and  that  they  held  such  poll  open 
until  about  half-past  one  o'clock  of  the  same  day,  and  then 
canvassed  the  votes  and  made  and  executed  in  proper  form 
a  certificate  of  election,  certifying  in  form  and  effect  that 
the  said  class  of  thirteen  persons  headed  by  J.  Pierepont 
You  XXXVHI.  16 
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Morgan,  were  duly  elected  directors  of  said  company,  and 
that  each  one  of  them  received  10,742  votes  for  such  office, 
and  all  the  votes  cast  at  such  election. 

So  far  as  the  form  of  the  proceedings  upon  this  election 
is  concerned,  I  do  not  see  why  it  was  not  in  all  respects 
regular  and  valid.  The  inspectors  took  the  proper  oath, 
and  proceeded  in  the  usual  and  regular  way  to  hold  said 
election.  The  treasurer  presented  to  them  an  alphabetical 
list  of  the 'names  of  the  stockholders  entitled  to  vote  at  sueh 
election,  comprising  the  names  of  ail  the  stockholders  whose 
names  appeared  upon  the  ledger  and  transfer  books  on  the 
previous  7th  of  August,  or  whose  stock,  scrip,  power  of 
attorney,  or  assignment  for  transfer  had  been  presented  to 
the  treasurer  for  transfer  before  that  day.  No  votes  were 
received  except  from  persons,  or  their  proxies,  who  appeared 
by  such  Hst  of  stockholders  to  have  been  stockholders  on 
the  said  7th  of  August,  and  their  names  were  carefully 
marked  and  checked  upon  such  list  as  their  ballots  were 
received.  It  is  true  that  every  vote  so  received  was  chal- 
lenged by  some  person  appearing  and  claiming  to  have  a 
proxy  entitling  him  to  ha,ve  a  vote  at  such  election,  but  not 
by  any  stockholder,  or  person  holding  a  proxy,  who  did  in 
fact  vote,  or  offer  to  vote,  at  such  election.  The  persons  so 
making  the  respective  challenges  did  also  demand  to  see  the 
books,  or  the  transfer  book,  of  the  company  at  the  time  of 
making  such  challenges.  These  challenges  were  disregarded 
so  far  as  the  same  related  to  the  production  of  the  books, 
but  reference  in  respect  to  the  right  to  vote,  in  each  case, 
was  made  to  the  said  list  of  stockholders  so  provided  by  the 
treasurer.  The  party  making  these  challenges  was  not  en- 
titled to  a  production  of  the  books.  The  challenges  were, 
doubtless,  made  in  pursuance  of  the  by-law,  number  2,  of 
the  company,  above  set  foTth,  which  must  have  been  adopted 
prior  to  18-52,  for  the  by-law  section,  number  1,  provides 
for  an  election  to  be  held  on  the  first  Tuesday  of  September, 
1852,  and  the  printed  book  of  by-laws,  a  copy  of  which  has 


NEW  YOKE  PRACTICE  REPORTS.       243 

The  People  agt.  the  Albany  &.  Susquehanna  R.R.  Co. 

been  furnished  to  me,  appears  to  have  been  printed  in  18-52. 
After  that  period  the  general  railroad  act  was  amended 
in  1S54.  Section  5  of  the  amended  act  provides:  "That  at 
every  election  of  directors  the  books  and  papers  of  such  com- 
pany shall  be  exhibited  to  the  meeting,  if  a  majority  of  the 
stockholders  present  shall  require  it."  This  provision 
applies  to  the  election  of  directors  in  all  railroad  companies 
organized  under  the  general  law.  But  if  this  by-law  wen; 
in  force  it  would  be  simply  directory,  and  the  omission  to 
comply  with  it,  and  the  disregard  of  the  challenge  would 
not  invalidate  the  election,  if  otherwise  valid.  It  would, 
doubtless,  cast  upon  the  parties  claiming  under  it  the  bur- 
den of  showing  that  the  persons  voting  at  such  election,  and 
so  challenged,  were  or  appeared  by  the  transfer  books  on 
the  7th  of  August  previously,  to  be  actually  stockholders  in 
said  company,  and  for  the  number  of  shares  so  voted.  *  This 
was  done  on  the  trial  by  the  production  of  the  books,  and 
the  production  of  the  ballots  then  deposited  and  preserved, 
and  the  proxies  presented  to  the  inspectors,  and  delivered  to 
them  at  the  time  of  such  election.  From  the  books  and  list 
of  stockholders  so  voting,  the  ballots  deposited,  and  the 
proxies  so  delivered  and  produced,  it  appears  that  the  per 
sons  who  voted  at  that  election,  in  person  or  by  proxy, 
were  actual  and  lawful  stockholders  of  said  company  at  the 
time,  and  were  legally  entitled  to  vote  at  such  election,  with 
possibly  an  exception  in  respect  to  one  or  more  of  such 
voters,  which,  as  there  were  no  opposing  votes,  cannot 
affect  the  validity  of  the  election,  if  it  were  in  other  respects 
lawfully  held  by  said  inspectors.  The  fact  that  the  poll  of 
said  election  was  not  open  until  after  twelve  o'clock,  and 
was  held  open  until  after  one  o'clock,  tloes  not  affect  the 
validity  of  the  election.  It  would  not  have  been  lawful  to 
open  such  election  before  twelve  o'clock,  for  that  was  the 
time  fixed  in  the  notice  and  no  one  was  bound  to  be  present 
before  that  time,  but  after  the  election  was  begun  it  w;is 
not  improper  for  the  inspectors  to  keep  it  open  us  long, 
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within  a  reasonable  discretion,  as  was  necessary  to  receive 
the  votes  of  all  the  stockholders  present,  ready  and  offering 
to  vote..  (See  Matter  of  the  Long  Island  Railroad  Com- 
pany, 19  Wend,  146.) 

The  objection  that  the  meeting  of  stockholders  held  in 
the  hall  of  said  office  or  building1  was  called  to  order  by 
llemy  Smith,  not  a  stockholder,  is  not  tenable.  He  held  a 
proxy  given  him  and  others  to  vote  for  one  town,  and  be- 
sides he  was  requested  by  Ramsey,  the  President,  to  call 
such  meeting  to  order  and  to  act  for  him,  This  request 
was  sufficient  authority  for  him  to  act  in  the  place  of  Ram- 
sey, who  was  then  held  in  custody  upon  an  arrest  by  the 
Sheriff"  of  Albany,  in  an  adjoining  room.  The  call  was  re- 
cognized by  a  large  number  of  stockholders  then  present. 
H<',udricks,  who  acted  as  cliainmn.  was  a  stockholder,  and 
lie  was' chosen  by  the  affirmative  votes  of  many  stockholders 
present,  no  one  objected  The  votes  put  by  him  and  the 
i-lecrioM  of  the  inspectors  were  fairly  and  properly  put,  and 
the  inspectors  duly  elected  .by  stockholders  in  such  meeting, 
but  few  if  any  voting  in  the  negative.  The  inspectors  im- 
mediately entered  upon  the  discharge  of  their  duty,  and 
many  stockholders  recognized  them  as  lawful  inspectors 
and  proceeded  to  vote  at  the  poll  opened  by  them.  If 
notaiiig  else  appeared,  this  election  so  held  by  them  would 
unquestionably  be  valid,  and  the  persons  voted  for  as  di- 
n-rtors  declared  by  them  to  have  been  duly  elected  would 
1>"  the  legal  directors  of  said  corporation,  il  the  meeting  of 
stockholders  at  which  they  were  so  elected  inspectors  was 
a  iiv.  iul  meeting.  And  there  is  no  ground  for  its  impeach- 
nifiit  presented  in  the  evidence;  or  seriously  urged  at  the 
tii.tl,  except  that  a  prior  meeting  of  stockholders  had  been 
duly  held  in  the  directors  room  of  said  building  on  the  same 
dav,  over  which  Walter  8.  Church  presided,  at  which 
another  set  of  inspectors  had  been  duly  elected  who  had 
op.'ued  a  prior  poll  and  held  another  election  at  which  other 
ors  were  dulv  elected,  and  this  brings  me  to  the  con- 
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sideration  of  the  second  leading  and  important  Issue  in  the 
cause. 

Secondly. — Was  the  election  held  by  Hamilton  Harris  and 
others  acting  as  inspectors,  and  at  which  it  claimed  that 
Charles  Courter,  Walter  S.  Church  and  others  were  elected 
directors,  a  legal  and  valid  election  ? 

The  fact  is  undisputed  and  indisputable,  that  a  stock- 
holders' meeting  was  held  in  what  is  called  the  directors' 
room  of  said  company,  by  a  portion  of  the  stockholders'  of 
the  corporation  prior  to  the  meeting  so  held  in  the  hall  of 
said  building  over  which  James  Rendricks  presided ;  that 
Walter  S.  Church  was  chairman  of  such  meeting,  and  J.  H. 
Herrick  secretary,  that  Hamilton  Harris,  Joseph  Bush  and 
James  Oliver  were  elected  inspectors;  that  such  inspectors 
immediately  proceeded  to  the  room  called  the  treasurer's  room 
in  said  building  assigned  for  the  purpose  of  the  election  and 
opened  a  poll,  and  proceeded  to  receive  such  votes  of  stock- 
holders as  were  offered,  and  continued  open  said  poll  until  1 
o'clock  p.  m.,  when  they  closed  the  same,  canvassed  the 
votes,  and  declared  Walter  S.  Church  and  the  twelve  other 
persons  named  and  voted  for,  on  the  same  ticket,  duly 
elected  directors  of  said  corporation  :  and  it  is  also  clearly 
established  and  undisputed  that  this  stockholders'  meeting 
was  called  to  order  and  organized  about  15  minutes  before 
12  o'cock,  and  that  the  said  inspectors  chosen  at  such  meet- 
ing proceeded  in  the  treasurer's  room  to  open  the  said  poll, 
and  took  possession  of  -the  polling  place,  and  declared  that 
they  came  there  to  act  as  inspectors  at  about  five  or  six 
minutes  before  12  o'clock,  and  that  about  12  o'clock  colonel 
North  wtn  moved  the  organization  of  such  stockholders' 
meeting,  moved  a  reorganization  of  that  meeting,  and  that 
said  inspectors  be  reappointed  and  proceed  with  said  elec- 
tion. Upon  the  question  whether  the  said  inspectors  ac- 
tually received  any  votes  before  12  o'clock,  there  is  a  con- 
flict, in  this  evidence. 

The  organization  of  this  stockholders'  meeting  before  12 
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o'clock  was  obviously  a  surprise  upon  many  of   the  stock- 
holders entitled  to  attend  and  take  part  in  such  meeting. 

The  notice  for  the  election  fixed  the  time  at  12  o'clock 
at  noon,  and  there  was  no  notice  given  or  published  of  a 
stockholders'  meeting  for  any  other  time,  or  for  any  other 
meeting  of  stockholders,  except  such  as  was  involved  in  a 
notice  of  the  election.  There  was  nothing  in  such  notice 
to  apprise  the  stockholders  that  there  was  any  occasion  for 
their  assembling  before  12  o'clock,  or  that  any  other  busi- 
ness was  to  be  transacted  except  that  of  the  election.  So 
far,  therefore,  as  this  meeting  and  its  acts  are  concerned, 
including  the  appointment  of  inspectors,  I  think  there  can 
be  no  doubt  that  there  was  surprise  and  fraud  upon  many 
of  the  stockholders,  and  as  against  such  stockholders  as  did 
not  participate  in  such  meeting,  the  same  was  irregular 
and  void.  All  acts  done  by  portions  of  the  corporators, 
which  bear  the  appearance  of  trick,  secresy  or  fraud  will  be 
held  invalid.  (Wilcox  on  Corporations)  51.)  Surprise  and  fraud 
upon  part  of  the  electors  is  ground  for  avoiding  election. 
This  principle  is  asserted  in  numerous  cases.  (Rex.  agt.  Ga- 
borian,  11  East,  77;  Grant  on  Corporations,  204;  People  agt. 
Pcclc,  11  Wend.  Gil;  Matter  of  the  Pioneer  Paper  Co.,  36 
Howard,  IOS.)  But  it  is  claimed  that  their  organization 
of  the  meeting  at  11  o'clock  cured  this  irregularity. — This 
would  doubtless  be  so  if  the  new  organization  were 
a  full  fair,  open  reorganization  like  a  new  meeting,  and 
attended  with  no  circumstances  of  deception  or  unfair- 
ness. If  the  meeting  held  before  12  o'clock  had  been  en- 
tirely abandoned  in  all  respects — and  it  was  there  announced 
that  it  was  so  abandoned — and  the  reasons  fora  stockholders' 
meeting  had  there  been  fully  stated  anew  and  a  new  organ- 
ization then  had  as  of  an  original  meeting,  I  should  have  no 
doubt  that  such  new  meeting  would  be  a  regular  and  valid 
one.  But  I  think  this  rule  will  hardly  apply  in  this  case. 
The  inspectors  had  gone  to  the  treasurer's  room  and  pro- 
claimed themselves  inspectors  and  had  opened  the  polls  and 


NEW  YORK.  PRACTICE  REPORTS.       247 

The  People  agt.  the  Albany  &,  Susquehamm  R.li.  Co. 

had  proceeded  to  act  as  inspectors.  They  were  not  recalled. 
They  did  not  abandon  their  places  or  positions  and  return 
to  the  meeting  for  a  new  lease  of  power  or  renounce  their 
claim  to  be  inspectors,  but  kept  their  places,  assuming  to 
be  inspectors  and  claiming  the  right  to  receive  votes,  if 
they  did  not  actually  receive  any  before  the  minute  of  12 
o'clock  arrived. 

The  resolutions  passed  at  the  leorganized  meeting  were 
not  new  resolutions  prepared  at  the  moment,  but  were  re- 
solutions previously  prepared,  and  on  their  face,  assume. the 
existence  and  continuance  of  an  orgnaized  meeting  and  the 
previous  appointment  of  inspectors.  The  resolution  of  the 
new  meeting  are  as  follows : 

"Resolved,  That  this  meeting  proceed  with  the  annual 
election  of  directors  and  inspectors,  with  Walter  S.  Church 
as  chairman,  and  Jonathan  Herrick  as  secretary."  And 
next. — 

"Resolved,  That  the  annual  election  of  the  directors  and 
inspectors  proceed  with  Messrs.  Harris,  Bush  and  Oliver  as 
inspectors  in  the  place  of  Messrs.  Hand,  Lathrop  and  Has- 
kell,  ineligible  and  removed." 

It  seems  to  me  that  if  the  case  depended  upon  this  point, 
I  should  be  bound  to  hold  that  the  reorganized  meeting 
was  in  fact  and  in  legal  effect  but  a  continuance  of  the 
first  meeting. — The  first  meeting  did  not  break  up.  The 
chairman  and  secretary  retained  their  Seats  at  the  table  with 
their  friendly  stockholders,  where  they  sat  at  the  first  meet- 
ing, and  there  was  no  abandonment  of  the  room  or  a  relin- 
quishment  of  its  pre-occupation  by  those  who  held  the  first 
meeting,  and  no  formal  organization  of  a  new  meeting  in  the 
ordinary  wray. 

It  appears  that  there  was  a  discrepancy  between  the  time 
kept  at  the  company's  ticket  office,  and  in  the  treasurer's 
room,  and  the  time  of  the  watches  of  the  stockholders  meet- 
ing in  which  Mr.  Church  presided,  and  at  the  election  held 
by  Hamilton  Harris  and  his  associate  inspectors.  This 
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difference  in  time,  I  think,  accounts  for  much  of  the  dis- 
crepancy in  the  testimony  of  the  witnesses  in  respect  to  the 
order  of  time  of  particular  transactions  during  the  day. — 
The  Fisk  party  sent  a  young  man  by  the  name  of  Wilber? 
in  the  morning  of  the  election,  at  about  8  o'clock,  to  the  ob- 
servatory building  accompanied  by  Joseph  Bush,  to  get  the 
true  observatory  time,  and  he  returned  and  reported  the 
the  time  by  his  watch  as  set   by  some  man  at  the  observa- 
tory building,  and  most  of  the    parties,  including  Harris, 
North,  Sherman,  and  others,  set  their  watches  with  his  and 
regarded  such  as  the  true  time.     Harris  testified  that  at  4 
minutes  before  12  by  the  clock  in  the  treasurer's  room,  and 
at  precisely  12  by  my  watch,  as  I  had  set  it  from  the  time 
given  me  by  George  Wilber,  we  proceeded  to  an  opening  in 
the  desk,  where  stools  had  previously  been  arranged — three 
high  stools,  and  took  our  station  there  upon  the  stools.     I 
proclaimed  in  substance  that  we   had  been  appointed  in- 
spectors at  a  stockholders  meeting  held  in  the  director's 
room,  and  'formally  opened   the  polls.     I   placed  my  own 
hat  on  the  counter  in  front  of  me  to  receive  ballots,  and  the 
moment  I  got  through  making  the  proclamation  of  opening 
the  polls,  Mr.  Fuller  stepped  up  on  the  other  side  of  the 
desk,  took  out  a  package  of  papers  and  opened  them,  con- 
sisting of  certificates  of  stock  and  a  certified  copy  of  an 
order  appointing  him  receiver.     These  papers,  Mr.   Harris 
says,  he  took  and  examined,  and  as  Judge  ALLEN  protested 
against  the  proceedings,  he  retained  them  until  12  o'clock 
precisely  by  the  clock  in  the  treasury  room,  when  he  said 
we  took  the  ballots — two  ballots,  one  for  1,300  shares,  and 
one  for  1,200  shares — and  deposited  them  in  the  hat.     La- 
throp  testifies  that  he  was   in  the  room,  and  that  Harris 
took  the  first  vote  5  minutes  before  12;    that  he  looked  at 
his  watch  and  the  clock  at  the  time,  and  it  was  4  minutes 
to  12  when  Harris  took  his  seat ;  and  that  he  and  Haskell 
both  noticed  it  at  the  time  and  spoke  of  it.-:— Van  Alstine, 
book-keeper  in  the  treasurer's  office,  says  the  first  action 
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there  was  by  Hamilton  Harris,  who  announced  that  he  and 
the  two  otlfers  h!fd  been  elected  inspectors  at  a  stockholders 
meeting  that  that  was  .about  5  minutes  before  12, — he 
commenced  to  receive  votes  about  4  minutes  before  12,  and 
before  the  protest  of  Judge  ALLEN.  Col.  North  had  the 
same  time  with  Harris.  He  testified  that  he  took  it  from 
Bush  and  Wilber.  He  moved  the  organization  and  re-or- 
ganization in  he  directors  room.  He  testifies  that  after  the 
organization  the  first  thing  that  took  place,  lie  marked  par- 
ticularly, was  that  "  I  noticed  my  watch,  I  consulted  it,  and 
when  it  was  one  minute  past  12  o'clock  I  moved  two  reso- 
lutions," which  are  the  resolutions  passed  on  the  reorgan- 
ization. Sherman  testified  that  he  compared  his  watch 
with  Bush  and  with  Field  and  one  or  two  other  gentlemen, 
and  that  Col.  North's  time  agreed  with  his.  And  in  respect 
to  the  reorganization  he  said,  he  "came  into  the  directors 
room  from  the  treasurer's  room  about  a  minute  before  12 — 
and  tapped  Col.  North  on  the  shoulder  and  said,  "it  is  one 
minute  of  12.  Keep  your  watch  open  and  be  sure  to  offer 
these  resolutions  (the  secoiid  set  above  mentioned)  at  a 
little  after  12  and  not  before,  and  in  order  to  make  sure 
wait  a  few  seconds  after  12,  but  not  more  than  15  seconds. 
He  made  some  reply,  and  I  again  repeated  almost  exactly 
what  I  have  said  to  impress  it  upon  him.  He  took  his 
paper  in  one  hand  his  watch  in  the  other,  and  we  again 
compared  time,  and  about  30  or  40  seconds  to  12  I  started 
back  for  the  other  room.  And  this  coincides  with  the  test- 
imony of  S.  E.  Hutchins.  He  sat  at  the  table  to  report  the 
proceedings  until  alter  the  second  organization.  He  testified 
that  about  three  minutes  before  12  o'clock  by  his  watch, 
some  one  remarked  to  Col.  North  that  it  was  about  time 
for  him  to  offer  his  resolutions,  and  he  did  so,  (the  second 
series  of  resolutions,)  that  Col.  Church  put  the  motion,  and 
immediately  it  was  carried,  and  that  after  the  resolution 
was  carried  he  said  he  heard  the  brewery  bell  strike  12 
o'clock,  and  his  watch  agreed  with  that  clock. 
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It  is  thus,  I  think,  quite  evident  that  the  reorganization 
was  moved  at  least  three  minutes  before  12  o'clock  by  the 
time  in  the  treasurer's  and  ticket  offices  of  the  company, 
which  I  think  was  more  to  be  relied  on  as  the  true  time  in 
the  city  of  Albany  at  that  point  of  time  than  the  time  re- 
ported by  Wilber  as  the  observatory  time  by  his  watch,  set 
by  a  man  he  did  not  know  and  by  a  clock  he  did  not  see, 
which  might  be  done  mistakenly,  and. possibly  deceitfully — 
for  it  appears  that  it  required  a  change  of  most  of  the 
watches  of  the  party,  whose  movements  were  regulated  by 
the  time  so  reported.  And  if  it  were  important  or  essential 
to  the  decision  of  the  case,  I  should  be  inclined  to  hold  that 
the  time  of  the  clock  in  the  offices  of  the  company  which 
regulated  the  running  of  the  trains,  and  was,  as  Van  Alstine 
testified,  regulated  hourly  by  telegraphic  communication 
with  the  observatory  clock,  should  be  held  to  be  the  true 
and  proper  time  to  regulate  the  proceedings  of  the  stock- 
holders at  their  corporate  meetings,  and  should  be  con- 
sidered as  affording  the  true  test  for  the  determination  of 
the  actual  time  at  the  period  in  question,  for  the  purpose  of 
said  election. 

But  the  legality  of  this  meeting,  in  its  first  organization, 
and  its  reorganization  and  of  the  election  held  under  its 

O 

authority,  was  denied  and  contested  on  the  trial  and  ar- 
gument in  connection  with  these  questions,  chiefly  upon 
the  ground  that  it  was  part  of  a  scheme  of  conspiracy 
through  the  form  of  an  election,  for  a  minority  of  the  stock- 
holders of  said  corporation  to  obtain  the  control  of  said  rail- 
road by  James  Fisk,  jr.,  Jay  Gould  and  others  acting  in 
concert  with  them,  and  in  fraud  of  the  just  rights  of  the 
stockholders  holding  a  majority  of  the  stock  of  said  company. 
It  clearly  appeared  that  from  dissatisfaction  on  the  part 
of  some  members  of  the  board  of  directors  with  Mr.  Ramsey, 
or  other  cause,  early  in  the  summer,  in  conjunction  with 
Messrs  Fisk  and  Gould — (Mr.  Harris  testified  he  was  re 
tained  by  Mr.  Gould  as  counsel  in  the  matter  in  June,) 
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efforts  began  by  the  purchase  of  stock  to  prepare  for  a 
change  in  the  directors  in  the  railroad  company  at  the  com- 
ing election  to  be  held  in  September,  and  these  efforts  con- 
tinued up  to  the  7th  of  August,  the  day  fjr  the  close  of  the 
transfer  books. 

This  proceeding  was  entirely  legitimate,  proper  and  law- 
ful. It  is  the  law  of  joint  stock  corporations  that  a  majority 
of  the  stockholders  interest  shall  control  in  the  election  of 
its  officers,  and  its  management. 

Besides  these  efforts  in  the  purchase  of  stock  to  get  the 
control  of  the  road  at  the  ensuing  election,  proof  was  given 
at  the  trial  to  show  that  resort  was  had  to  various  judicial 
proceedings,  with  the  preconcerted  design  and  intent  to  pre- 
vent an  honest  and  fair  election,  by  excluding  votes  that 
could  not  be  controlled  by  the  Fisk  and  Gould  interest,  and 
to  hinder  and  prevent  a  free  and  true  expression  of  the 
wishes  of  the  other  stockholders  at  such  election,  in  respect 
to  the  future  management  and  control  of  the  said  road. 

It  appears  that  up  to  the  time  of  the  commencement  of 
this  action,  twenty-two  different  suits  had  been  commenced 
and  instituted  by  the  different  parties  interested  in  this  con- 
troversy. With  those  suits  and  proceedings,  I  have  nothing 
to  do  in  this  connection,  except  as  they  preceded,  related 
to  or  were  designed  to  affect,  influence  or  control  the  elec- 
tion held  on  the  7th  of  September. 

The  first  of  the  suits  of  this  description  was  commenced  by 
Joseph  Bush,  on  or  before  the  3d  of  August,  against  David 
Groesbeck,  Samuel  Sloan,  Samuel  C.  Thompson,  Ossian  D. 
Ashley,  C.  H.  Dabney,  J.  B.  Morgan  and  G.  II.  Morgan,  Good- 
win and  Waller  H.  Burns.  The  complaint  alleged  that  3,000 
shares  of  the  stock  of  said  company  had  been  illegally  issued 
by  Mr.  Ramsey  to  said  parties  in  the  month  of  December, 
1SGS,  and  prayed  that  said  stock  be  declared  unauthorized 
and  void,  and  be  given  up  to  be  cancelled,  and  the  holders 
thereof  be  restrained  by  injunction  from  parting  with,  as- 
signing, or  in  any  way  incumbering  the  said  shares  of  stock 
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by  them  respectively  held,  and  that  a  receiver  of  said 
shares  be  appointed.  In  this  suit  an  ex  parte  order  was 
made  in  the  this  court  at  the  special  term  held  in  New  York 
on  the  14th  of  August,  appointing  William  J.  A.  Fuller  re- 
ceiver of  said  3,000  shares  of  stock.  The  parties  above 
named  were  required  to  deliver  the  said  shares  to  the  said 
receiver,  upon  demand,'  and  the  said  receiver  was  directed 
to  take  immediate  possession  thereof. 

Upon  the  facts  stated  in  the  complaint  in  this  action,  I 
do  not  see  why  this  injunction  was  not  properly  issued. 
The  facts  which  existed  and  now  appear  that  the  said  3,000 
shares  were  issued  by  the  express  authority  of  the  board  of 
directors  upon  valid  contracts  for  the  benefit  of  the  corpor- 
ation, and  was  all  valid  stock  owned  by  the  corporation, 
acquired  by  forfeiture  for  the  non-payment  of  calls  made 
upon  the  subscriptions  were  either  unknown  to,  or  were  pur- 
posely suppressed  by  the  plaintiff. 

But  the  order  for  the  appointment  of  a  receiver  ex  parts 
must  have  been  granted  incautiously  and  upon  some  mis- 
taken oral  representation  or  statement  of  the  facts  of  the 
case,  as  it  was  in  clear  tonflict  with  the  law  and  settled 
practice  of  this  court,  In  Verplank  agt.  The  Mercantile  In- 
surance Company,  2  Paige,  4-50,  Chancellor  WALWORTH  states 
the  rule  as  follows:  "  By  the  settled  practice  of  this  court 
in  ordinary  suits,  a  receiver  cannot  be  appointed  ex  parte  be- 
fore the  defendant  has  had  an  opportunity  to  be  heard  in 
relation  to  his  rights,  except  in  those  cases  where  he  is  out  of 
the  jurisdiction  of  the  court,  and  cannot  be  found,  or  where 
for  some  reason  it  becomes  absolutely  necessary  for  the 
court  to  interfere  before  there  is  time  to  give  notice  to  the 
opposite  party  to  prevent  the  destruction  or  loss  of  pro- 
perty." The  same  rule  is  asserted  by  the  chancellor  in 
Sinclair  agt.  Sinclair,  8  Paige,  374,  and  idem  in  Gibson  agt. 
Martin,  481,  and  is  re-asserted  in  numerous  cases,  among 
which  are  Field  agt.  Ripley,  20  Hotv.,26 ;  McCarthy  agt, 
Peak,  9  Alb.,  ICG,  and  in  Doiding  agt.  Hudson,  14  Sevan. 
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In  the  case  of  Vcrplank  agt.  the  Mercantile  Insurance  Co. 
(supra]  the  chancellor  also  said  that :  "  In  every  case  where 
the  court  is  appealed  to  to  deprive  the  defendant  of  the 
possession  of  his  property  without  a  hearing  or  an  oppor- 
tunity to  oppose  the  application,  the  particular  farts  and 
circuvnstances  which  render  such  a  summary  proceeding 
proper,  should  be  set  forth  in  the  bill  or  petition  on  which 
the  application  is  founded." 

In  this  case  no  facts  are  stated  in  the  complaint  calling 
for  the  immediate  appointment  of  a  receiver.  It  was  not 
stated  that  the  defendants  were  irresponsible,  or  that  there 
was  any  danger  of  loss  from  the  transfer  of  the  stock,  and 
upon  the  facts  appearing  upon  the  trial  such  allegations 
could  not  have  been  truly  made,  for  the  said  defendants  are 
'rich  men,  and  generally  of  abundant  responsibility  to  ac- 
count for  the  stock  if  they  had  violated  the  injunction  and 
transferred  the  scrip,  and  the  plaintiff  had  not,  and  did  riot 
pretend  to  have,  any  title  to  the  said  stock  or  lien  upon  it, 
and  had  simply  the  rights  of  a  stockholder  of  said  company, 
if  all  the  allegations  in  his  complaint  were  true,  to  have 
judgment  that  the  said  scrip  and  stock  be  canceled  and 
surrendered. 

But  the  facts  clearly  show  that  these  three  thousand  shares 
of  stock  were  all  valid  stock.  It  was  issued  by  the  com- 
pany, as  before  stated,  by  the  authority  of  the  board  of 
directors,  and  composed  part  of  an  amount  of  forfeited  stock 
owned  by  the  corporation.  By  the  forfeiture,  the  stock 
became  the  absolute  property  of  the  corporation,  and  might 
be  sold  at  its  value,  and  a  proper  stock  certificate  given 
therefor,  without  any  re-subscription.  (Otter  agt.  Brcvoort 
Petroleum  Company,  50  Barb.,  247,  255  ;  State  Bank  of 
Ohio  agt.  Fox,  3  Blach.,  433 ;  City  Bank  of  Columbus  agt. 
Bruce,  17  N.  F.,  512 ;  SmaU  agt.  Ilerkimer  Manufactur- 
ing Co.,  2  Com,,  337.) 

As  this  stock  was  thus  clearly  valid  stock  in  the  hands  of 
the  defendants  enjoined  in  that  suit,  and  the  order  for  the 
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appointment  of  receiver  not  warranted  by  the  facts,  the 
prompt  steps  of  the  receiver  in  getting  possession  of  this 
scrip,  as  he  did  from  Groesbeck  of  nine  hundred  shares,  by 
taking  with  him  a  sheriff's  officer  when  he  made  the  de- 
mand, and  explaining  the  nature  of  a  writ  of  assistance, 
intimating  in  effect  that  he  or  the  officer  had  such  writ, 
connected  with  the  fact  that  he  was  at  Albany  on  the  said 
7th  of  September,  and  voted  on  said  three  thousand  shares 
at  the  Harris  poll,  without  any  other  title  to  the  said  stock 
or  any  transfer  to  him  on  the  books  or  of  the  scrip,  would 
seem  to  warrant  the  inference  that  this  suit  was  instituted 
for  the  fraudulent  purpose  not  only  of  getting  possession  of 
this  scrip,  and  preventing  the  owners  of  it  from  voting 
upon  it,  against  the  interest  of  the  Fisk  party  at  the  elec- 
tion, but  also  with  the  intent  actually  to  vote  upon  it  as 
valid  stock,  in  opposition  to  the  wishes  of  its  owners,  and 
in  aid  of  the  objects  and  interest  of  Mr.  Fisk  and  his  asso- 
ciates, in  carrvins:  the  election  of  his  set  of  directors. 

t  *          J 

The  next  fraudulent  proceeding  which  seems  directed  to 
affect  the  election  are  the  suits  of  David  Wilbur,  in  one  of 
which  an  injunction  was  issued  restraining  the  defendant 
Ramsey  from  acting  as  president  of  said  railroad  company, 
which  suit  was  followed  by  another  suit  on  the  next  day, 
August  6th,  in  which  Azro  Chase  was  plaintiff,  and  the  cor- 
poration and  others  defendants,  in  which  an  injunction  was 
issued,  and  James  Fisk,  jr.,  and  Charles  Courter,  upon  an 
ex  parte  application,  were  appointed  receivers  of  said  rail- 
road. In  pursuance  of  such  appointment  it  appears  that 
the  said  James  Fisk  jr.,  and  Charles  Courter  immediately  ap- 
plied to  the  persons  in  possession  of  the  office  of  the  said 
railroad  company  in  Albany,  and  demanded  to  be  let  into 
possession  of  said  railroad  as  such  receivers,  and  upon  being 
refused  such  possession  attempted  to  take  such  possession 
by  force  from  persons  claiming  to  be  in  possession  of  such 

office    and    railroad,    under   the   authority   of    Robert    H. 

Prnyn,  who  also  had  been  appointed  a  receiver  of  said  cor- 
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poration  in  a  suit  instituted  in  Albany  county,  wherein 
John  J.  Van  Valkenburgh  was  plaintiff,  and  claimed  to  be 
in  possession  of  its  property  as  such  receiver,  under  an 
order  made  by  one  of  the  justices  of  this  court  of  the  third 
judicial  district. 

The  appointment  of  Fisk  arid  Courter  as  receivers  of  the 
said  railroad  and  its  property  and  franchises,  is  obnoxious 
to  the  same  objection  made  to  the  appointment  of  Fuller  as 
receiver,  in  the  suit  of  Bush  agt.  Grocslccfc,  and  following 
the  suits  above  mentioned,  it  seems  to  me  must  have  been 
applied  for  and  procured — as  it  was  ex  parte — in  order  to 
affect  the  election  by  giving  Messrs.  Fisk  and  Courter  the 
advantage  of  the  immediate  possession  of  the  said  road  and 
the  control  of  its  affairs,  its  books,  papers  and  property. 

The  next  judicial  proceeding,  which  it  is  claimed  on  the 
argument,  was  designed  to  affect  the  election,  was  the 
suit  of  Stanton  Courier  agt.  The  Corporation  and  others,  in- 
cluding Hand,  Lathrop  and  Haskell.  elected  inspectors  in 
the  year  1SGS,  for  the  year  1SG9.  In  this  suit  an  injunction 
was  issued  restraining  the  said  inspectors  from  acting  as 
such  at  said  election,  on  the  ground  that  they  were  not 
stockholders  of  the  corporation. 

The  summons  in  this  suit  is  dated  New  York,  September 
2,  1869.  The  venue  in  the  action  was  laid  in  the  county 
of  Broome,  in  the  sixth  judicial  district,  and  the  injunction 
was  granted  by  a  justice  of  this  court  of  the  first  judicial 
district,  doubtless  without  knowing  or  having  his  attention 
called  to  the  fact,  that  the  place  of  trial  of  said  action  was 
in  another  district.  The  prayer  of  the  complaint  was 
among  other  things  relating  to  other  defendants ;  that  the  said 
Hand,  Lathrop  and  Haskell  be  restrained  from  acting  as  in- 
spectors or  from  receiving  or  counting  any  votes  at  said 
election  or  at  any  election  of  officers  of  said  company,  and 
contained  no  other  prayer  for  relief  as  against  the  said 
Hand,  Haskell  and  Lathrop. 

The  by-laws,  which  required  the  inspectors  to  be  stock- 
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holders  of  the  company,  had  fallen  into  disuse  and  had  been 
disregarded  by  ^he  continued  election  from  year  to  year  by 
the  stockholders  of  persons  not  stockholders,  for  inspectors. 

The  same  persons  had  been  chosen  for  the  three  previous 
successive  years  as  such  inspectors  without  dissent  or  ob- 
jection, and  I  much  doubt  whether  said  by-law  wa>:  ever 
of  any  force  or  validity,  and  whether  the  directors  could 
thus  restrict  the  choice  of  inspectors.  Clearly  their  election 
was  not  void.  The  election  of  an  unqualified  person  to  a 
corporate  office  is  merely  voidable  and  not  void.  (Kidd  on 
Corporations,  9;  Craivford  agt.  Powell,  2d  Burr,  1,013; 
Hex.,  agt.  Bridge,  1  Maule  and  Selwin,  76.) 

It  seems  to  me  quite  clear  that  this  injunction  was  im- 
providently  granted,  and  that  the  officers  of  a  corporation 
cannot  be  thus  summarily  removed  from  office  by  a  court 
of  equity.  But  it  was  doubtless  the  duty  of  the  said  in- 
spectors to  obey  the  injunction  as  they  did.  No  allegation 
or  suggestion  is  made  in  the  complaint  that  the  said  Hand, 
Haskell  and  Lathrop,  except  that  they  were  not  stockhold- 
ers, were  not  competent  and  proper  persons  to  act  as  in- 
spectors. The  injunction  appeared  to  have  been  signed  by 
the  judge  who  granted  it  on  the  6th  of  September.  The 
use  that  was  made  of  this  injunction  is,  I  think,  the  more 
serious  ground  of  objection  to  it.  If  it  had  been  procured 
and  served  a  day  or  two  at  least  before  the  time  fixed  for 
the  election,  it  could  have  done  no  particular  injury,  or 
created  any  especial  surprise  to  affect  the  election.  It  was 
in  the  possession  of  one  of  the  attorneys  and  counsel  acting 
for  Mr.  Fisk  on  the  evening  of  the  6th  of  September.  It 
was  talked  about  in  the  meeting  held  the  same  evening  at 
the  Delevan  house  by  Mr.  Fisk  and  his  friends,  and  one  of 
the  resolutions  drawn  up  for  adoption  at  the  stockholders' 
meeting  to  be  held  the  next  day,  stated  that  the  inspectors 
had  been  enjoined,  and  the  whole  scheme  of  operations  of 
Fisk  and  his  party,  for  the  next  day,  and  the  necessity  for 
a  stockholders'  meeting,  depended  upon  that  fact,  and  the 
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service  of  that  injunction  at  the  proper  time,  and  presup- 
posed such  service.  Mr.  Shearman,  the  chief  attorney  for 
Mr.  Fisk  in  this  controversy,  and  the  one  who  apparently 
chiefly  directed  the  operations  and  movements  of  the  Fisk 
party  at  the  stockholders'  meeting,  and  at  the  election 
afterwards,  testified  in  respect  to  such  service,  and  his 
movements  in  connection  therewith,  as  follows  : 

"  I  set  out  for  the  offices  of  the  Albany  and  Susquehanna 
railroad  in  a  carriage.  At  about  twenty  minutes  past  11  on 
the  morning  of  that  day,  on  my  way  there  I  saw  two  inspec- 
tors of  election  whose  names  I  knew  then,  but  cannot  now  re- 
call, and  I  saw  a  gentleman  serve  them  with  a  paper  which 
I  had  given  to  him,  and  which  included  an  injunction, 
against  their  serving  as  inspectors  on  that  day." 

And  he  further  said  that  he  then  went  immediately  to  the 
office,  and  when  he  got  into  the  directors'  room  it  was 
about  half  past  11. 

The  procuring,  keeping  back  this  injunction,  and  serving 
it  at  this  time,  and  in  the  manner  stated,  was  an  obvious  and 
designed  surprise  upon  the  great  body  of  stockholders  of 
the  corporation.  They  had  no  reason  to  expect  that  said 
inspectors  would  be  enjoined,  and  therefore  had  no  occasion 
to  assemble  promptly  to  provide  for  the  exigency  created  by 
their  removal  or  declination  to  act,  by  the  choice  of  new 
inspectors  in  a  stockholders'  meeting,  It  cannot  be  con- 
sidered otherwise  than  a  scheme  contrived  and  devised  to 
take  an  unfair  and  improper  advantage  of  the  stockholders 
not  in  the  interest  of  Mr.  Fisk  in  respect  to  the  conduct  of 
the  said  election.  It  was  suggested  on  the  argument  that 
a  primary  reason  for  objection  to  these  inspectors  and  pro- 
curing of  said  injunction  was  that  the  chairman  of  the  board 
of  inspector?,  Mr.  Hand,  was  one  of  the  counsel  for  Mr. 
Ramsey.  Apparently  this  was  a  good  objection,  for  it  is 
quite  important  that  inspectors  of  such  election  where  there 
is  controversy  and  contest,  should  be  impartial  and  disinter- 
ested men,  for  they  act  in  part  judicially  as  well  as  min- 
VOL.  XXXVIII.  17 
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isterially.  But  if  it  were  a  valid  objection  to  Mr.  Hand 
that  he  was  counsel  for  Mr.  Kamsey ;  I  do  not  see  why  it 
was  not  equally  a  valid  objection  to  Mr.  Harris,  who  was 
a  leading  and  most  active  counsel  for  Messrs.  Fisk  '&  Gould 
in  this  matter.  And  Mr.  Bush — another  inspector  chosen 
to  act  with  Mr.  Harris — too,  was  deeply  interested  in  the 
contest  on  the  same  side,  being  plaintiff  in  the  suit  in- 
stituted to  procure  the  appointment  of  Mr.  Fuller  receiver 
of  the  three  thousand  shares  of  stock  held  by  Groesbeck 
and  others. 

The  next  judicial  proceeding  designed  to  operate  upon 
the  election  as  claimed  by  counsel  on  the  trial,  was  the 
commencement  of  a  suit  in  the  name  of  the  railroad  com- 
pany against  Joseph  H.  Ramsey,  Henry  Smith  and  William 
L.  M.  Phelps,  in  which  action  an  order  for  their  arrest  was 
obtained  in  the  sum  of  $25,000. 

By  whose  authority  this  suit  was  commenced  does  not 
distinctly  appear.  It  was,  however?  commenced  by  the 
same  attorneys  who  had  commenced  all  the  previous  suits 
for  the  parties  acting  in  concert  with  or  in  furtherance  of 
the  interests  of  Mr.  Fisk.  The  order  for  their  arrest  was 
obtained  on  the  6th  of  September,  and  taken  to  Albany  the 
game  afternoon.  The  complaint  was  produced  and  proved 
on  the  trial,  but  by  some  mistake  was  not  left  with  me,  but 
I  understand  that  the  cause  of  action  for  which  this  order  of 
arrest  was  granted  was,  that  the  defendants  were  charged 
with  taking  and  carrying  away  from  the  office  of  the  com- 
pany certain  books  of  the  corporation.  These  books  cer- 
tainly belonged  in  the  office  of  the  company,  and  their  re- 
moval could  not  be  justified  except  upon  the  just  apprehen- 
sion on  the  part  of  the  officers  of  the  company  that  they 
were  not  safe  in  the  office,  and  werethere  liable  to  be  seized 
and  taken  away  by  force  or  fraud  and  without  right.  They 
were  in  fact  removed  with  the  knowledge  and  assent  of  the 
president  and  treasurer  of  the  company  and  upon  the  advice 
of  their  counsel,  on  the  evening  of  the  5th  of  August,  the 
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night  before  the  attempt  was  made  by  Fisk  and  Courter  to 
take  possessioh  of  tlie  said  office  by  force  as  receivers. 

On   the  morning  of  the  6th  of  August  it  appears  that 
Robert  II.  Pruyn  was  put  in  possession  of  the  office  of  said 
railroad  as  receiver,  and  thereafter   until  the   appointment 
by  the  Governor  of  Robert  L.  Banks,  on  the  13th  of  the 
same  month,  as  executive  and  financial  agent  to  take  charge 
of  the  road  and  operate  the  same  as  such  receiver,  had  the 
lawful  custody  of  the  books  and  papers  of  said  corporation, 
and  it  appears  that  he  was  acting  in  concert  and  sympathy 
with  Mr.  Ramsey  and  the  said  officer  and  persons  who  took 
away  the  said  books,  and  that  Phelps  the  treasurer  retained 
under  him,  had  access  to  the  books  and  made  entries  in  the 
same  from  time  to  time  under  the  direction  or  authority  of 
said  Pruyn.     The  appointment  of  Mr.  Banks  as  executive 
arid  financial  agent  upon  the  request  and  stipulation  signed 
by  the  parties,  and  delivered  to  the  Governor,  gave  him  the 
right  to  the  possession  and  control  of  the  said  books  and 
virtually  superseded  both    receivers.     So  that    when   this 
suit  was  commenced  neither  of  these  receivers  were  entitled 
to  the  custody  of   the  said   books,  or  to  bring  any  suit  for 
their  conversion  or  their  non-delivery  to  the  agents  of  the 
Governor.     The  books  were  in  fact  returned  to  the  office  on 
the  night  of  the  6th  of  September  and  put  under  the  control 
of  Mr.  Banks,  so   that  when    the  suit   was  actually  com- 
menced by  the  service  of  the  summons  and  complaint,  they 
were  in  the  actual  custody  of  the  plaintiff,  if  the  agent  of  the 
Governor  properly  represented  the  corporation.     Fisk  and 
Courter  had  clearly  no  right  to  bring  the  action,  as  between 
them  and  Pruyn,  who  had  been  previously  put  in  possession 
of  the  offices,  under  the  order  and  authority  of  this  court. — 
Except  for  the  appointment  of    Mr,  Banks  as  agent  of  the 
Governor  the  custody  and  control  of  these  books  with  all  the 
other  property  of  the  corporation  had  been  assumed  by  this 
court  and  committed  to  its  receiver,  Mr.  Pruyn,  and  the  au- 
thority of  Fisk  and  Courter  was  in  abeyance  at  le.ist  until  the 
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court  upon  a  proper  application  to  it,  in  the  third  district,  had 
vacated  the  appointment  of  Pruyn  and  directed  the  surren- 
der of  his  trust  and  the  transfer  of  the  property  of  the  cor- 
poration to  Fisk  and  Courter.  Fisk  and  Courter  therefore 
had  no  right  to  institute  this  suit  in  the  name  of  the  Albany 
&  Susquehanna  railroad  company,  and  the  order  of  arrest 
was  unauthorized,  But  assuming  it  to  be  otherwise,  the 
order  to  hold  to  bail  in  the  sum  of  $25,000  was  most  ex- 
traordinary and  exhorbitant,  and  must  have  been  procured 
to  be  used,  as  it  was  used  on  the  day  of  election,  in  aid  of 
the  fraudulent  purposes  of  Mr.  Fisk  and  his  associates.  It 
was  delivered  to  tl>e  sheriff  of  Albany  at  about  nine  o'clock 
in  the  forenoon  of  the  7th  of  September,  with  instructions 
to  do  his  duty,  and  it  seems  that  he  deemed  it  his  duty  to 
serve  such  order  of  arrest  in  person,  and,  as  he  says,  at 
about  fifteen  minutes  before  twelve  o'clock;  just  about  the 
time  the  stockholders'  meeting,  held  in  the  directors  room, 
was  called  to  order  by  Colonel  North.  And  it  also  appears 
from  the  testimony  of  Mr.  Ramsey,  that  he  was  detained 
and  held  in  custody  about  half  an  hour  before  he  could  get 
released  by  the  execution  and  acceptance  of  a  satisfactory 
bail  bond.  The  arrest  of  Mr.  Ramsey  and  his  counsel, 
Smith,  and  the  treasurer,  just  at  this  juncture,  could  not 
have  occurred  under  the  circumstances  without  particular 
design.  The  sheriff' testified  that  he  knew  that  the  election 
pending  was  to  take  place  at  twelve  o'clock,  and  that  Mr. 
Ramsey  was  prominently  interested  in  that  election,  and 
that  Henry  Smith  was  prominently  interested  as  counsel  in 
that  matter,  and  that  all  the  defendants  were  well  known 
citizens  and  residents  of  Albany. 

This  order  of  arrest,  thus  procured  and  thus  executed, 
could  have  no  other  object  or  purpose  on  the  part  of  those 
who  instigated  and  directed  it,  than  to  hinder  and  embarass 
Mr.  Ramsey  and  his  friends  among  the  stockholders,  and 
prevent  them  from  participating  in  the  stockholders'  meet- 
ing and  possibly  in  the  election.  Some  difficulty  was  found, 
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as  it  appears,  in  getting  bail,  and  if  it  had  not  chanced  that 
able  and  responsible  bail  had  been  soon  obtained  from  per- 
sons in  attendance  upon  the  election,  the  defendants 
probably  would  have  been  unable  to  take  any  part  in  the 
election. 

I  come  to  the  remaining  branch  of  the  evidence  tending 
to  establish  the  fraudulent  combination  and  conspiracy  im- 
puted to  Mr.  Fisk  and  his  associates  in  respect  to  the  stock- 
holders' meeting  held  in  the  directors  room,  I  mean  the  pre- 
occupation of  said  room  before  the  time  fixed  for  the  elec- 
tion, and  by  persons  not  stockholders  of  said  company. 

Mr.  Herrick,  the  vice  president  of  the  company,  testifies 
that  the  superficial  area  of  the  room  called  the  directors 
room,  deducting  for  table  and  desk,  is  309  square  feet,  and 
that  estimating  three  square  feet  for  a  man  the  said  room 
would  holi  103  men.  This  estimate  does  not  exclude 
chairs,  and  it  appears  that  numbers  were  seated  in  chairs. 
It  clearly  appears  that  this  room  began  to  be  filled  prepara- 
tory to  this  meeting  at  about  half-past  11  o'clock. 

Mr.  Harris  testified  that  he  went  to  the  office  of  the  rail- 
road company  at  about  half-past  11,  accompanied  by  Mr. 
James  Fisk,  Judge  Parker,  and  Mr.  Field ;  that  they  ar- 
rived there  soon  after  half-past  1J,  and  went  immediately 
to  the  directors'  room,  which  they  found  about  half  full  of 
men  ;  that  he  recognized  many  person?  in  the  room  at  the 
time  they  entered,  and  then  came  others  he  did  not  know. 

Mr.  Church  testified  that  he  arrived  at  the  room  about 
21  minutps  before  12  o'clock ;  that  he  went  directly  to  the 
directors'  room  and  found  it*  partially  filled  with  people, 
among  them  some  of  our  lawyers  and  inhabitants  and  other 
parties  residing  on  the  line  of  the  railroad,  and  parties  con- 
nected with  the  road,  and  named  twenty-eight  persons  then 
present  whom  he  then  recognized.  It  also  appeared  from 
the  testimony  of  this  witness  that  a  meeting  was  held  at  the 
Delevan  house  the  evening  previous,  (the  6th  of  Septem- 
ber.) composed  of  Mr.  Fisk,  Mr.  Field,  Mr.  Harris,  Mr 
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Herriek,  Leonard  Sherman,  and  two  or  three  other  old 
directors  of  the  Susquehanna  road ;  that  the  subject  of  a 
stockholders  meeting  to  be  held  the  next  day  was  discussed, 
and  who  should  be  inspectors  and  officers  of  said  meeting 
was  talked  about,  and  it  was  understood  they  should  meet 
at  the  directois'  room  the  next  day  at  half  past  11. 

It  clearly  appears  that  after  the  arrival  of  Mr.  Fisk  and 
his  counsel  and  friends  among  the  stockholders,  the  room 
rapidly  filled,  and  that  when  th.e  meeting  was  called  to 
order  by  Col.  North,  at  about  15  minutes  before  12,  it  was 
quite  full,  and  by  12  o'clock  it  was  densely  packed.  And  I 
think  it  is  clearly  established  that  of  the  persons  so  filling 
ancl  occupying  said  room  from  50  to  GO  at  least  were  im- 
ported, came  or  were  brought  there  upon  the  employment 
of  James  Fisk  or  his  agents  from  the  city  of  New  York, 
who  were  not  stockholders  in  said  company,  many  of  whom 
were  of  a  rough,  low  class  of  men,  such  as  in  common  par- 
lance would  doubtless  be  classed  among  the  roughs  and 
fighting  men  of  that  city.  These  men  came  together  in  a 
railroad  car,  and  arrived  in  Albany  early  on  the  morning  of 
the  7th,  and  were  fed  and  controlled  and  taken  to  the  said 
room  under  the  lead  of  men  confessedly  acting  in  the  employ 
of  Mr.  Fisk,  and  many  of  them  furnished  with  proxies  that 
they  might  vote,  as  the  counsel  for  Mr.  Fisk  avowed  on  the 
trial,  that  all  viva  voce  votes  might  be  taken  in  the  meeting. 

The  testimony  of  Mr.  Hend ricks  seems  to  me  to  give  a 
fair  representation  of  the  actual  condition  of  things  in  this 
room  at  and  before  the  time  of  the  meeting  there  held.  He 
testified  that  he  arrived  at  the  said  office  about  half  past  11 
o'clock — that  he  went  first  to  the  directors'  room — that  it 
was  then  full,  in  the  eastern  part  overflowing.  I  had,  he 
said,  great  difficulty  in  getting  to  the  front.  He  was  asked 
— By  what  class  of  persons  ?  And  answered  they  were 
strangers  to  me,  and  the  hardest  set  of  men  I  ever  saw  in 
my  life.  I  should  think  seven-eighths  of  them  were  of  that 
character.  u  The  room  was  very  full.  I  think  any  reason- 
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able  number  of  men  could  not  be  crowded  into  the  room  in 
addition  to  the  number  there."  Of  these  men  it  ,'ippears 
forty-four  or  forty-five  were  fed  in  the  restaurant,  kept  at 
the  Union  depot,  in  the  northern  part  ot  the  city,  im- 
mediately on  their  arrival  at  Albany  from  New  York,  and 
their  breakfast  paid  for  by  some  of  the  agents  ot  Mr.  Fisk. 
These  men  were  then  taken  to  another  restaurant  near  by, 
kept  by  Joseph  Clinton,  to  be  furnished  with  proxies,  who 
describes  them  as  follows:  "They  were  common  laboring 
men — some  of  them  dressed  roughly,  and  some  better. 
There  were  men  in  shirt  sleeves,  and  some  with  blue  shirta 
and  overalls.  Some  had  their  coats  under  their  arms,  and 
some  had  no  coats." 

Orange  Stevens,  a  witness  called  in  behalf  of  the  Fisk 
side  of  the  controversy,  testified  that  he  was  a  passenger 
conductor  on  the  Erie  Railroad}  that  he  came  up  from  New 
York  on  the  same  train  with  these  men — that  he  gave  about 
twenty  on  them  proxies  in  a  restaurant,  near  the  depot  of 
the  Susquehanna  railroad.  Another  witness,  Pollard,  came 
from  New  York  with  these  men,  and  gave  some  of  them 
proxies  in  the  office  of  the  railroad,  and  some  in  the  restaurant. 
Saw  them  march  into  the  room  under  the  charge  of  four 
different  persons,  each  having  charge  of  a  set  or  file  of  five  or 
six  of  the  men,  and  said  the  room  wras  half  full  when  they  went 
in.  The  whole  evidence  upon  this  point,  I  think,  fully  estab- 
lishes that  this  room  at  and  about  12  o'clock  was  so  fully 
packed  with  this  description  of  men,  with  conductors  on  the 
Erie  road,  and  other  agents  and  retainers,  employees  of  Mr. 
Fisk,  or  persons  under  his  control  and  aciing  in  his  interest, 
together  with  other  persons  comprising  stockholders,  friendly 
to  Mr.  «Fisk,  and  others  acting  in  concert  with  him,  as  ut- 
terly to  exclude  a  large  portion  of  the  stockholders  attend- 
ing and  entitled  to  take  part  in  a  stockholder's  meeting,  at 
that  hour,  from  access  to  said  room,  and  preclude  them  from 
an  open,  free  and  fair,  and  safe  participation  in  the  pro 
ceedings  of  such  a  meeting.  The  importation  and  crowding 
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into  a  small  room  of  such  a  class  of  men  as  I  have  described, 
and  furnishing  them  with  proxies,  that  they  might  par- 
ticipate in  the  proceedings  of  such  meeting,  and  in  the 
the  election  afterwards,  was  a  gross  perversion  and  abuse  of 
the  right  to  vote  by  proxy,  and  a  clear  infringement  of  the 
rights  of  the  bona  fide  stockholders  of  the  company — tend- 
ing, if  such  proceedings  are  countenanced,  and  allowed  by 
the  courts,  to  convert  corporation  meetings  into  places  of 
disorder,  lawlessness  and  riot,  and  it  is  doubtless  due,  con- 
sidering the  temper  of  the  parties,  to  the  vigilance  of  the 
Albany  police,  that  this  meeting  did  not  end  with  violence 
and  bloodshed. 

Upon  the  whole  evidence  upon  this  branch  of  the  case, 
I  think  I  am  bound  to  find  as  matter  of  fact  that  there 
was  a  preconceived  scheme,  combination  or  conspiracy  to 
carry  the  election  of  directors  appointed  to  be  held  at  the 
time  and  place  aforesaid,  by  the  use  and  abuse  of  legal -pro- 
cess and  proceedings,  and  by  efforts  and  contrivances  to 
prevent  a  fair  election  of  inspectors  at  a  stockholders'  meet- 
ing, made  necessary  by  the  injunction  against  the  inspectors 
elected  in  1868,  procured,  used  and  served  as  above  stated 
with  the  concurring  preoccupation  of  the  room  where  such 
meeting  wras  to  be  held,  with  such  number  of  persons  as 
utterly  precluded  a  free  and  fair  meeting  for  such  purpose. 

And  I  am  accordingly  bound  to  find  as  matter  of  fact  and 
of  law,  that  the  election  held  by  Hamilton  Harris,  Joseph 
Bush,  and  James  Oliver  acting  as  inspectors,  was  therefore 
irregular,  fraudulent  and  void. 

There  is  still  another  subject  for  consideration  in  respect 
to  this  election.  It  was  held  in  distinct  violation  and  dis- 
regard of  two  injunctions  issued  out  of  this  court  antl  duly 
served  upon  the  said  inspectors.  One  injunction  was  issued 
in  the  suit  of  David  Groesbeck  and  others  agt.  Jay  Gould, 
James  Fisk,  jr.,  and  others. 

This  injunction  required  the  defendants,  Hand,  Lathrop 
and  Haskell,  inspectors  of  election,  their  successors,  sub- 
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stitutes,  and  all  and  every  other  person  who  might  in  any 
way  be  appointed  or  selected  to  serve  as  inspectors  of 
election,  or  to  hold  any  election  for  directors  of  the  Albany 
&  Susquehanna  railroad  company,  absolutely  to  desist  and 
refrain,  until  the  further  order  of  the  court,  at  any  election 
on  the  7th  day  of  September,  I860,  or  any  subsequent 
day,  whenever  the  plaintiff  and  the  oth«r  owners  of  3,000 
shares  of  said  company  should  be  enjoined,  or  they  be  for- 
bidden to  vote  upon  the  same  by  any  injunction,  or  order, 
or  judgment,  or  process  of  any  court;  and  they  were  also 
forbidden  to  receive  any  vote,  or  vote  on  the  part  of  the 
defendants,  Jay  Gould,  James  Fisk,  jr.,  Charles  Courier, 
Jacob  Leonard,  Samuel  North,  Azro  Chase,  David  Wilbur, 
Alonzo  Evarts,  Jonathan  Herrick,  Joseph  Bush,  Hamilton 
Harris  and  James  Oliver,  in  person  or  by  proxy,  or  as  the 
proxy  or  substitute  in  anywise  of  any  other  person,  unless 
the  plaintiff  and  the  other  holders  of  said  three  thousand 
shares  of  stock,  and  of  every  portion  thereof,  should  first 
have  an  opportunity  to  vote  upon  all  of  the  said  shares  by 
them  held  respectively.  This  injunction  was  served  upon 
Mr.  Harris  and  his  associate  inspectors  before  they  had  re- 
ceived any  vote  and  was  immediately  disregarded  and  dis- 
obeyed in  letter  and  intent  by  them,  by  receiving  the  vote  of 
W.  J.  A.  Fuller,  who  voted  as  receiver  of  the  very  stock 
upon  which  the  plaintiffs  in  said  action  were  restrained  from 
voting.  The  other  injunction  was  granted  in  a  suit  in 
which  Minard  Harder  was  plaintiff,  wherein  and  whereby 
the  said  inspectors  were  commanded  to  desist  and  refrain 
from  holding  any  election  of  directors,  or  from  receiving 
and  counting  and  canvassing  any  votes  thereof.  This  in- 
junction, as  well  as  the  one  directed  to  H;md,  Haskell  and 
Lathrop,  and  the  one  forbidding  Joseph  H.  Ramsey  from 
acting  as  president  of  said  railroad  company,  1  think  were 
entirely  void.  I  do  not  think  a  court  of  equity  has  any 
power  to  restrain  a  public  officer  or  an  officer  duly  elected 
or  appointed  by  a  corporation  from  performing  the  general, 
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ordinary  and  proper  duties  of  such  office.  It  may  restrain 
him  from  doing  some  particular  wrong  or  injury  affecting 
private  rights,  and  it  may  suspend  or  remove  a  director  or 
trustee  of  a  private  corporation  upon  due  cause  being 
shown  and  due  notice  given,  for  any  gross  violation  of  duty 
or  corruption  in  office,  but  it  cannot  remove  him  by  injunc- 
tion without  notiqe  or  without  a  hearing.  But  the  first 
mentioned  injunction  issued  or  granted  in  the  suit  of  David 
Groesbeck  and  others,  has  been  sanctioned  in  form  and  sub- 
stance by  the  district  court  of  the  United  States  in  the  case 
of  Thrown  agt.  The  Pacific  Mail  Steamship  Co.,  (5  Black, 
525,)  and  I  should  think  was  modeled  after  the  injunction 
issued  in  that  case,  and  was,  I  think,  a  valid  injunction,  and 
as  such  it  was  the  duty  of  the  inspectors  to  whom  it  was 
addressed  to  obey  it.  The  writ  of  injunction  is  doubtless 
liable  to  abuse,  and  is  unquestionably  often  granted  in- 
cautiously, but  while  a  court  with  equity  powers  exists  in 
this  state,  the  process  of  injunction  is  an  invaluable,  an  in- 
dispensable instrument  in  its  hands  to  enable  it  to  discharge 
its  proper  duties  and  to  prevent  wrongs  and  injustice,  and 
it  must  be  maintained  in  its  integrity,  and  obedience  to  it 
required  and  enforced. 

In  the  People  agt.  Davis,  (5  Selden,  262)  Judge  JOHNSON 
in  giving  the  opinion  of  the  court  of  appeals,  said  that  the 
principle  is  of  universal  force  that  the  order  or  judgment 
of  a  court  having  jurisdiction  is  to  be  obeyed  no  matter 
how  clearly  it  may  be  erroneous.  It  is  only  when  it  acts 
without  authority  that  its  orders  are  regarded  as  nullities — 
they  are  then  not  voidable,  but  simply  void. 

This  election  would  doubtless  have  been  set  aside  on  a 
summary  application  to  this  court,  pursuant  to  Picvised 
Statutes,  part  1,  section  5  chapter  8  title  4,  on  the  ground 
that  it  was  held  in  distinct  violation  of  this  injunction ;  and 
I  think  in  this  proceeding,  where  the  regularity  of  the  elec- 
tion is  in  question,  the  fact  that  said  election  was  held  in 
violation  of  an  injunction  must  be  considered. 
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As,  upon  the  grounds  above  stated,  I  have  come  to  the 
conclusion  that  the  election  of  the  Courter  and  Church  set 
of  directors  was  and  is  not  legal  and  valid,  it  follows  that 
the  priority  of  right  depending  upon  the  prior  organization 
of  the  stockholders'  meeting,  over  which  Walter  S.  Church 
presided,  is  removed,  and  such  meeting  is  to  be  regarded  in 
law  as  if  it  never  had  been  held,  the  consequence  of  which, 
upon  the  views  above  stated,  is  that  the  stockholders' 
meeting  over  which  James  Hendricks  presided  was 
the  only  regular,  legal  and  valid  stockholders'  meeting 
held  on  the  said  7th  of  September;  that  the  inspectors 
elected  at  that  meeting  were  lawful  inspectors,  and  the 
election  held  by  them  for  directors  of  said  corporation  a 
legal  and  valid  election. 

The  argument  that  Harris,  Bush  and  Oliver  were  officers 
de  facto,  and  the  election  held  by  them  is  valid,  upon  that 
ground,  is  untenable. — There  can  be  no  such  officer  as  an 
officer  de  facto,  as  against  the  people,  in  an  action  at  the 
suit  of  the  people  to  try  the  title  to  the  office.  The  doc- 
trine in  respect  to  officer  de  facto  only  applies  to  and  in 
favor  of  third  persons,  and  to  protect  innocent  parties  who 
have  trusted  to  the  apparent  title  of  an  officer. 

(Ex  parte  Wilcox,  7  Conn.  402  ;  Boorman  agt.  Hallidaij, 
10  Paige,  228 ;  People  agt.  Alturn,  8  How.,  363  j  Mceks 
agt.  Ellis,  2  Barl.,  322.) 

These  views  would  seem  to  make  it  unnecessary  for  me  to 
go  further  in  the  examination  of  the  great  mass  of  evidence 
given  and  received  in  the  case.  Much  of  it  was  given  and 
receivt  d  upon  the  assumption  that  I  might  find  it  necessary 
to  order  a  new  election,  and  in  that  event  I  must  determine 
who  would  be  entitled  to  vote  at  such  election. 

But  as  the  court  in  this  class  of  questions  will  seek  to 
subserve  as  far  as  compatible  with  the  law  of  the  case,  the 
interests  of  the  corporation,  and  for  that  purpose  will  look 
to  see  how  the  interests  of  thn  majority  of  the  stock  is  to 
be  affected  by  its  decision,  I  will  proceed  to  state  my 
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views  in  regard  to  a  few  of  the  questions  litigated  and  dis- 
cussed in  respect  to  this  question. 

It  appears  that  at  the  Harris  poll  there  were  cast  13,400 
votes,  and  at  the  Snow  poll,  10,742.  Transfer  the  3,000 
shares  improperly  voted  upon  by  Puller  from  the  Harris  to 
the  Snow  poll,  and  it  would  give  the  majority  to  the  latter 
poll.  From  the  Harris  vote  GOO  should  also  be  deducted, 
because  the  vote  was  given  by  commissioners  who  had  pre- 
viously been  removed  from  office  and  their  places  filled  by 
new  officers.  The  certiorari  brought  to  review  the  pro- 
ceedings, did  not  restore  the  old  officers  and  they  had  no  right 
to  cast  the  vote  of  the  town.  Three  hundred  shares  should 
also  be  deducted  for  the  town  of  Duanesburgh,  on  the 
ground  that  this  court  at  general  term  had  adjudged  that 
said  town  does  not  own  any  stock  in  said  railroad  corpora- 
tion, and  was  not  a  stockholder.  Without  going  further 
into  detail  on  this  question,  I  will  simply  state  that  the 
subscription  for  the  9,500  shares  by  Hendrick,  Hunt  and 
others,  I  think,  made  them  lawful  stockholders  upon  such 
stock  of  the  said  corporation.  They  paid  the  ten  per  cent, 
upon  it,  and  cannot  avoid  the  payment  of  the  balance  due 
upon  such  subscription.  The  company  has  had  the  ten  per 
cent.,  and  the  subscription  was  made  in  the  regular  sub- 
scription book  in  the  hands  of  the  officers  of  the  company, 
and  created  an  absolute  legal  obligation,  to  take  the  stock 
and  pay  for  the  same.  (Black  Elver  &  UticaR.  11.  Co.,  25 
N.  F.,  20S  ;  Ogdensburgh  agt.  Woottey,  1  Keys,  1 20. 

The  votes  upon  this  stock  would  have  given  a  great  pre- 
ponderance to  the  Ramsey  set  of  directors  on  a  single  poll. 
It  seems  to  me  quite  clear  then  that  if  there  had  been  a 
single  poll  and  the  stockholders  had  voted  and  their  votes 
been  received  according,  to  the  stock,  ledger  and  transfer 
books,  as  they  stood  on  the  7t«h  of  August,  including  all  such 
entries  and  transfers  of  stock  as  the  treasurer  did  make  or 
was  bound  to  make,  and  which  he  would  have  been  directed 
by  mandamus  to  make  if  he  had  refused,  the  ticket  headed 
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by  J.  Pierepont  Morgan  would  have  been  elected  by  a  large 
majority  of  the  votes  of  legal  and  valid  stock. 

And  if  on  the  contrary  the  result  had  been  otherwise,  and 
such  result  had  been  brought  about  by  the  reception  of  the 
votes  given  by  Fuller  and  the  rejection  of  the  votes  of  the  true 
owners  of  that  stock,  and  the  reception  and  rejection  of  other 
stock  illegally,  including  the  9500  shares  subscribed  for  by 
Hendricks,  Hunt  and  others,  this  court  would  have  been 
bound  upon  summary  application  to  set  aside  such  election. 
(Downing  agf.  Potts,  3  Zabriske,  66  ;  Ex  parte  Murphy  and 
others,  7  Coiven,  153 ;  In  the  matter  of  Chenango  Mutual 
Insurance  Co.,  19  Wend.,  635.) 

The  defendant  Jonathan  R.  Herri ck,  was  not  lawfully  re- 
moved from  his  office  of  director  by  the  common  council  of 
Albany.  At  the  meeting  of  said  common  council  it  appears 
that  but  one  member  of  the  board  voted  for  his  removal, 
and  one  member  voted  in  the  negative,  and  the  presiding 
officer  declared  the  resolution  carried.  This  was  clearly  an 
error,  and  said  Jonathan  R.  Herrick  remains  and  is  a  lawful 
director  of  said  railroad  company  for  the  city  of  Albany. 

Judgment  must  therefore  be  given  according  to  these 
views,  adjudging  that  the  Fisk  set  of  directors  were  not 
duly  elected,  and  that  the  Ramsey  set  were  duly  elected, 
and  are  the  legal  and  lawful  directors  of  said  corporation  ; 
and  further  adjudging  that  the  people  recover  costs  in  the 
action  against  the  corporation,  the  Albany  and  Susquehanna 
railroad  company;  and  that  the  complaint  be  dismissed  as 
against  the  defendants,  Jonathan  Herrick  and  Walter  H. 
Burns,  without  costs ;  and  that  all  the  suits  mentioned  in 
the'ploadings  be  discontinued  by  the  plaintiffs  on  both  sides 
without  costs  ;  and  the  receivership  of  Pruyn,  Courter  and 
Fisk  be  vacated  and  set  aside. 

The  judgment  will  further  direct  that  the  thirteen  defend- 
ants who  are  hereby  declared  to  have  been  duly  elected 
directors  of  said  corporation  headed  by  J.  Pierepont  Morgan, 
and  also  the  defendants,  David  Groesbeck,  Daniel  T. 
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Chamberlain,  John  W.  Vincent,  David  J.  Newell,  Daniel 
C.  Falls,  James  M.  Boyd,  Samuel  Sloan,  Samuel  C. 
Thompson,  Martin  Green,  recover  the  costs  of  the  action 
against  the  said  thirteen  defendants  headed  by  Charles 
Courter  and  Walter  S.-  Church,  whose  claim  to  have  been 
duly  elected  directors  of  said  corporation  is  hereby  disal- 
lowed. And  it  will  be  referred  to  the  Hon.  SAMUEL  L. 
SELDEN,  of  Rochester,  to  pass  upon  the  accounts  ot  the  re- 
ceiver, and  upon  a  hearing  of  the  parties  at  Albany,  to 
ascertain  and  report  to  the  court  what  would  be  a  proper 
extra  allowance  in  the  action,  and  to  which  of  the  defend- 
ants it  should  be  paid,  and  to  settle  such  other  matters  of 
detail  as  may  be  necessary  to  carry  the  judgment  into  effect. 
And  it  will  be  further  ordered  that  the  said  directors  so 
held  to  be  duly  elected  be  let  into  immediate  possession  of 
said  railroad,  and  that  the  receiver  transfer  to  them  all  the 
property  and  assets  in  his  hands  belonging  to  said  corpora- 
tion, retaining  from  the  moneys  in  his  hands  all  proper  al- 
lowances for  fees,  expenses  and  other  charges  to  be  adjusted 
by  said  referee. 

.  In  conclusion,  I  regret  that  other  duties  forbid  the  devotion 
of  greater  time  and  reflection  to  the  examination  and  decision 
of  this  most  important  cause.  It  came  an  exotic  to  this  dis- 
trict where  the  judges  are  full  of  labor  and  where  the  people 
have  no  interest  in  the  controversy  except  such  interest  as  all 
good  citizens  feel  in  the  welfare  of  the  state  and  in  the  main- 
tenance of  law,  order  and  good  government.  It  is  impossible 
that  any  judge  could  enter  upon  the  trial  of  a  cause  of  such 
magnitude  without  a  deep  sense  of  oppression  from  the  weight 
of  the  great  responsibility  involved  in  its  decision.  Including 
the  time  consumed  in  its  trial  and  required  for  the  examina- 
tion of  the  case,  it  has  occupied  a  month  of  my  time  and  di- 
verted me  from  my  particular  local  duties.  My  duty  is  now 
discharged  and  a  sense  of  relief  arises  from  the  fact  that  my 
decision  is  not  necessarily  conclusive  upon  the  parties  and  if  I 
have  erred  in  judgment  or  opinion  the  error  is  not  irreversible.. 
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N.  Y.  SUPERIOR  COURT 

THE  NATIONAL  GASLIGHT  COMPANY  OF  NEW  YORK  agt. 
JAMES  O'BRIEN,  Sheriff,  SILAS  C.  HERRING,  and  JAMES 
R.  FLOYD. 

The  rule  is  well  settled,  that  a  judge  granting  an  order  in  an  action,  can,  of  his  own 
motion,  or  upon  the  application  of  the  party  aggrieved,  vacate  the  order  com- 
plained of. 

A  suit  in  equity,  and  an  injunction  granted,  restraining  the  defendants,  who  are  per- 
fectly solvent,  from  taking  possession  of  personal  property,  to  which  they  are 
entitled  to  the  custody,  will  be  dissolved,  upon  ex  parle  affidavits. 

Special  Term,  October  ISO 9. 

McCuNX,  J.  In  this  case  affidavits  have  been  presented 
to  me  (ex  parte),  and  upon  them  I  am  requested  to  review 
my  order  of  injunction  granted  in  this  case,  without  going 
through  the  circumlocution  of  a  regular  motion. 

It  seems  that  the  defendants  herein  sued  the  plaintiffs  in 
the  supreme  court,  but  they  there  sued  them  under  the 
name  of  the  National  Gas  Company,  a  misnomer.  Herring 
and  Floyd  proceeded  to  judgment  and  execution,  sold  the 
property  o.f  these  plaintiffs  through  the  sheriff,  and  bid  it  in 
at  the  request  of  these  plaintiffs,  and  took  possession. 

Herring  and  Floyd,  at  the  request  of  plaintiffs,  having 
paid  to  the  sheriff  the  SI, -500,  now  the  plaintiffs  bring  their 
action  in  equity,  and  the  only  specific  relief  demanded  is 
that  the  defendants  (Herring  and  Floyd)  return  the  property 
in  question  to  the  plaintiffs,  and  that  during  the  pendency 
of  the  action  they  be  restrained  from  parting  with  'it. 

The  plaintiffs  nowhere  offer  to  pay  Herring  and  Floyd  the 
$1,500  they  paid  the  sheriff  for  the  property,  nor  do  they 
offer  to  pay  them  the  amount  of  the  judgment  or  execution 
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of  theirs  against  it.  Parties  seeking  relief  in  equity  must, 
on  familiar  principles,  do  equity  first. 

The  rule  is  well  settled  that  a  judge,  granting  an  order 
in  an  action,  can,  of  his  own  motion,  or  upon  the  application 
of  the  party  aggrieved,  vacate  the  order  complained  of. 
This  being  the  case,  I  think  the  affidavits  presented  require 
me  to  vacate  the  order  restraining  the  defendants,  without 
further  ceremony. 

The  action  in  fact  is  a  suit  in  equity  to  restrain  the 
defendants,  who  are  perfectly  solvent,  from  taking  posses- 
sion of  personal  property ;  and  the  rule  is  that  such  an 
action  will  not  lie  where  a  remedy  at  law  is  within  reach  of 
the  plaintiff,  which  is  clearly  the  case  here. 

The  facts  contained  in  the  affidavits  of  both  parties 
establish  the  fact  that  the  defendants  are  lawfully  in  pos- 
session of,  and  are  entitled  to  the  custody  of  the  property 
in  question. 

The  order  of  injunction  must  therefore  be  vacated,  but  as 
the  application  was  ex  parte,  it  must  be  without  costs. 
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V 
\V     ABEAM  WITBECK  agt.  ALEXANDER  HOLLAND,  treasurer  of 

the  American  Express  Company. 

It  is  the  duty  of  an  express  company,  on  receipt  of  a  package  to  be  carried  by  it,  to 
use  due  diligence,  and  to  ascertain,  by  all  reasonable  inquiry,  the  residence  of  the 
consignee  to  whom  the  package,is  addressed,  at  the  town  or  city  where  it  is 
directed,  and  to  deliver  the  package  to  the  consignee  personally,  at  his  residence  or 
elsewhere. 

The  company  cannot  relieve  themselves  of  the  liability  arising  from  the  non-per- 
formance of  t'h is  duty,  nor  change  their  responsibility  from  that  of  a  common 
carrier  to  that  of  warehousemen,  by  giving  notice  to  the  consignee,  eittier  by  letter 
or  personally,  that  the  package  is  at  their  office  ready  to  be  delivered  to  him  upon 
being  called  for,  and  thereafter  remains  at  his  risk. 

The  consignee  is  under  no  obligation  to  call  at  the  office  of  the  company  for  the 
package  ;  nor  to  do  more  than  to  notify  them  of  his  residence,  or  place  of  business, 
or  where  he  might  be  found,  upon  receiving  the  notice  that  the  package  had  arrived, 
and  that  they  had  made  efforts  to  find  his  residence  or  place  of  business,  and  were 
unable  to  ascertain  either. 

\Vhere  a  contract  is  made  with  an  express  company  in  terms,  to  carry  a  package  to 
a  certain  place  to  be  delivered,  by  its  agents  at  that  place,  to  other  parties  to  com- 
plete the  transportation  to  the  consignee,  and  containing  no  provision  as  to  the 
liabilities  of  parties  to  whom  the  package  might  be  delivered  by  the  company :  on 
the  delivery  of  the  package  to  another  express  company,  for  transportation  to  the 
consignee,  the  latter  company  receives  the  package  under  no  special  arrangement, 
but  under  the  general  responsibility  of  express  carriers,  without  limitation  or 
qualification,  except  each  as  the  law  attaches  to  such  carriers. 

lu  this  case  the  negligence  of  the  company  was  established  by  showing  that  the 
consignee  resided  at  Schenectady;  that  the  residence  at  Schenectady  of  v  two 
families  of  the  same  sirname  as  the  consignee,  was  communicated  to  the  com. 
pany's  agent,  and  that  no  inquiry  was  made  of  either  of  those  families  for  the 
residence  of  the  consignee,  when  inquiry  of  either  must  have  disclosed  it. 

General  Term,  Fourth  District. 

'Before  JAMES,  ROSEKRANS,  POTTER  and  BOCKES,  Justices. 

THIS  was  an  action  to  recover  the  value  of  a  money  par- 
cel, which  the  plaintiff  caused  to  be  delivered  to  the  defend- 
ant's company  at  New  York,  about  December  3, 1864,  to  be 
carrie:!  to  Schenectady  and  delivered  to  Martin  Witbeck, 
his  brother. 

VOL.  XXXVIII.  18 
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The  plaintiff  was  a  soldier,  at  Hart's  Island.      Having 
received    his    bounty,'   he  delivered  a  part  of  it  ($320)  to 
Adams  Express  Company  to  take  to  his  brother,  Martin 
Witbeck,   Schenectady,  N.  Y.  for   safe   keeping.      Adams 
Company  brought  it  to  New  York  city,  and  delivered  it  to 
the  defendant's  company.     The  latter  carried  it  to  Schen- 
ectady, and  delivered  it  to  its  agent  there,  about  December 
5,  1865.     The  agents  at  Schenectady,  not  knowing  the  con- 
signee, examined  the  city  directory  to  find  him.     His  name 
was  not  in  either  directory,  although  two  were  published 
for  that  year.     These  directories  contained  the  names,  Abram 
Whitbeck,  Garret  Whitbeck,  conductor,  Luke  Whitbeck, 
conductor,  Peter  I.  Whitbeck  and  Daniel  Witbeck.     Peter 
I.  was  the  father,  and  Daniel  was  the  brother,  of  the  con- 
signee, while  Abram  was  a  distant  relative.     The  two  con- 
ductors lived  at  one  house.     The  father,  Daniel  and  consig- 
nee  lived   in   one   house.     Not   finding   the   name   in  the 
directory,  the  agent  made   o'ut  a  notice,   intended   to   be 
addressed  the  same  as  the  parcel,  and  deposited  it  in  the 
post-office,    asking    the    consignee   to    come    and    get   the 
parcel    and  notifying  him   of  its  arrival.     The  notice  was 
addressed,  "Martin  WAitbeck,  Schenectady,  N.  Y."     While 
the   parcel  was  addressed,    "Martin   Witbeck,"    &c.     The 
notice   never   was   received   by   Martin.       Plaintiff  wrote 
to   his   brother  about  the  parcel,  December  8,  1SG4,  but 
the  letter   was  not  received  until    February,   1865.      He 
immediately  went  to   the  office  of  defendant's    company, 
demanded  the  parcel,  but  was  informed  that  it  had  been 
stolen  on  the  17th  of  January,  1865.     Their  safe  had  been 
blown  open  and  it,  with  other  money  parcels,  had  been 
taken  by  the  burglars.     The  other  facts  are  set  out  in  the 
opinion.     The  cause  was  tried  before  Hon.  D.  C.  Smith, 
referee,  who  reported  for  the  plaintiff. 

HOOPER  C.  VAN  VORST,  for  appellant. 
JOHN  L.  HILL,  for  respondent. 
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By  the  court,  ROSEKRANS,  J. — The  evidence  filly  justified 
the  referee,  that  the  defendant  did  not  make  due  effort,  nor 
use  due  diligence  to  find  Martin  Witbeck,  the  consignee  of 
the  package,  for  the  recovery  of  the  value  of  which  the 
action  is  brought. 

It  appears  by  the  testimony  of  John  Bradt,  one  of  the 
defendant's  witnesses,  that  in  December,  1864,  soon  after 
the  arrival  of  the  package  at  the  defendant's  office  in  Schen- 
ectady,  Morse,  the  defendant's  agent,  made  inquiry  of  him 
as  to  Martin  Witbeck,  the  consignee ;  and  although  Bradt 
did  not  know  Martin  Witbeck,  Morse  was  informed  by  him 
of  the  residence  in  Schenectady  of  Fort  Witbeck,  Peter  I. 
Witbeck  and  the  two  Witbecks  who  were  conductors  upon 
the  railroad.  The  defendant's  agent  therefore  made  inquiry 
of  the  two  conductors,  but  made  no  inquiry  of  the  other  two 
Witbecks,  whose  names  had  been  communicated  to  him. 
One  of  whom  was  the  father,  and  the  other  the  brother  of 
Martin  Witbeck,  the  consignee  j  and  with  the  former  of 
whom  Martin  Witbeck  was  t hen  living,  at  No.  11  Park 
Place.  It  is  quite  clear  that  had  the  defendants  made  in- 
quiry of  the  consignee's  father,  they  could  have  ascertained 
where  the  consignee  could  have  been  found,  and  thus  have 
been  enabled  to  fulfill  their  contract  to  deliver  the. package 
to  him  personally. 

It  was  the  duty  of  the  defendants  to  ascertain,  by  all 
reasonable  inquiry,  the  residence  of  the  consignee  at  Schen- 
ectady, and  to  deliver  to  him,  at  his  residence  or  elsewhere, 
the  package  entrusted  to  them  for  that  purpose.  This  duty 
is  implied  from  the  very  nature  of  the  business  in  which  the 
defendants  were  engaged,  and  for  the  service  of  carrying 
the  package,  and  ascertaining  the  residence  of  the  consignee 
and  the  delivery  of  the  package  to  him  personally,  they 
were  entitled  to  charge  a  reasonable  compensation.  Nor 
could  the  defendants  relieve  themselves  of  the  liability  aris- 
ing from  the  non-performance  of  this  duty,  nor  change  their 
responsibility  from  that  of  a  common  carrier  to  that  of 
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warehousemen,  by  giving  the  notice  to  the  consignee  either 
by  letter  or  personally,  that  the  package  was  at  their  office 
ready  to  be  delivered  to  him  upon  being  called  for.  The 
defendant's  contract  was  to  transport  the  package  to  the 
place  where  the  consignee  resided,  as  indicated  by  the  direc- 
tion upon  it,  to  search  for  him  at  that  place,  and  to  deliver 
the  package  to  him  at  his  residence,  or  place  of  business,  or 
elsewhere;  but  the  consignee  was  under  no  obligation  to 
call  at  the  office  of  the  defendants  for  the  package,  nor  to 
do  more  than  to  notify  them  of  his  residence,  or  place  of 
business,  or  where  he  might  be  found  at  Schenectady,  upon 
receiving  the  notice,  in  some  way,  that  the  package  had 
arrived,  and  that  they  had  made  efforts  to  find  his  residence 
or  place  of  business,  and  were  unable  to  ascertain  either. 

Had  the  letter,  which  the  defendants  caused  to  be  depos- 
ited in  the  post-office  at  Schenectady — addressed,  not  to 
Martin  Witbeck,  but  to  Martin  Whitbeck — been  received 
by  him,  it  would  not  have  relieved  the  defendants  from  their 
liability  as  common  carriers  for  the  loss  of  the  package.  It 
contained  no  information  to  the  person  to  whom  it  was 
addressed  that  the  defendants  were  not  able  to  fulfill  their 
contract  by  delivering  the  package  to  the  consignee,  or  that 
they  had  made  any  efforts  to  ascertain  his  residence  or  place 
of  business,  which  were  ineffectual.  It  merely  stated  that 
the  defendants  had  received  the  package  (describing  it),  and 
that  the  package  was  at  the  risk  of  the  owner  at  their 
office.  The  consignee  might,  upon  the  receipt  of  this  letter, 
have  remained  silent,  or  answered  to  the  defendants  in  these 
words:  ''Fulfill  your  contract  to  deliver  the  package  to 
me  ;  and  as  to  the  package  being  at  my  risk  while  it  remains 
in  your  hands,  I  would  say,  you  have  no  right  to  impose 
such  terms  unless  they  were  contained  in  the  original  con- 
tract under  which  you  received  the  package,  and  if  they 
were,  the  information  is  unnecessary  on  your  part." 

The  general  rule  is,  that  a  common  carrier  is  bound  not 
only  safely  to  convey,  but  safely  to  deliver  a  parcel  which 
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he  has  undertaken  to  carry,  at  the  place  to  which  it  is  di- 
rected to  the  consignee,  personally.  Personal  delivery, 
however,  is  sometimes  dispensed  with  in  the  case  of  carry 
ing  by  ships,  boats  and  railways.  Notice  given  to  the  con- 
signee of  the  arrival  and  place  of  deposit,  comes  in  lieu  of 
personal  delivery  in  such  cases.  (Fisk  agt.  Newton,  1  Demo, 
45.)  The  rule  is  different,  however,  in  regard  to  express 
carriers. 

The  duties  of  express  carriers  are  stated  in  an  article 
written  by  Judge  Redfield,  published  in  vol.,  5  Amer  can 
Laiv  Register,  page  7,  as  follows  :  "  In  turning  our  attention 
more  especially  to  the  responsibility  of  express  carriers,  the 
first  consideration  distinctive  of  this  mode  of  transportation 
is  that  they  are  bound  to  deliver  parcels  to  the  persons  to 
whom  they  are  addressed.  This  was  the  general  rule  as  to 
carriers  by  land,  until  since  the  introduction  of  railways. 
(Hyde  agt.  Trent  and  Mercy  Nav.  Co.,  5  T.  E.  3S9  /  Step- 
lienson  agt.  //«*•/,  4  Sing.,  476  /  Farmer's  and  Mechanic's 
Bank  agt.  Champlain,  Trans.  Co.,  23  Vt.  R.,  186.)  Since 
the  introduction  of  railways,  carriers  in  that  mode  have 
been  exempted  from  personal  delivery  of  their  parcels,  and 
allowed  to  deposit  them  in  warehouses,  and  thus  exonerate 
themselves  from  the  longer  continuance  of  the  responsibility 
of  carriers.  (Thomas  agt.  Boston  and  Prov.  E.  Pi.  Co., 
10  Mete.,  472.)  But  the  great  necessity  of  having  express 
carriers  arose  from  this  defect  in  delivering  of  goods  by  the 
ordinary  railway  transportation,  and  the  same  defect  also, 
existed  in  regard  to  the  delivery  of  goods  transported  by 
steamboats.  They  could  only  deliver  at  the  wharfs  and  were 
not  expected  to  employ  special  messengers  and  porters  to 
deliver  their  goods.  (Clarke  agt.  Foivler,  4  Pick.,  371.) 
But  it  was  to  remedy  this  inconvenience  and  restore  the  car- 
rying business  by  land  to  its  former  state,  in  some  degree 
that  express  companies  have  come  into  use  with  the  dis- 
tinctive character  of  making  personal  delivery  of  their  par- 
cels to  the  consignees.  (Redfield  on  Raihcays,  sec.,  127.) 
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This  has  been  so  often  decided  that  it  is  scarcely  required 
that  any  considerable  number  of  cases  should  be  cited. 
This  question  is  considerably  examined  and  the  views  just 
stated  fully  confirmed  in  the  case  of  Baldwin  agt.  The 
American  Express  Company,  (23  Til.,  197  ;  affirmed  26  Id., 
504.") 

It  is  claimed  that  the  contract  between  the  consignor  and 
the  Adams  Express  Company,  under  which  the  package 
was  forwarded  by  the  Adams  Express  Company,  from 
Hart's  Island  to  New  York,  and  there  delivered  to  the  de- 
fendants for  transportation  is  to  control  the  liability  of  the 
defendants  and  limit  it  to  that  of  forwarders  merely.  It  ap- 
pears, however;  that  the  contract  with  Adams  Express. 
Company  by  its  terms,  was  to  terminate  upon  the  delivery 
of  the  package  by  its  agent  in  New  York,  to  other  parties 
to  complete  the  transportation-  to  the  consignee.  It 
contains  no  provision  as  to  the  liabilities  of  parties  to  whom 
the  package  might  be  delivered  by  the  Adams  Express 
Company.  It  did  not  provide  for  the  transportation  of  the 
package  over  the  whole  route  5  and  the  case  shows  that 
there  were  no  business  relations  between  the  Adams  Express 
Company  and  the  defendants,  for  the  transportation  of  pack- 
ages over  the  entire  route.  Under  these  circumstances  the 
contract  between  the  Adams  Express  Company  and  the 
consignor  has  no  effect  upon  the  liability  of  the  defendants. 
They  received  the  package  under  no  special  arrangement, 
but  under  the  general  responsibility  of  express  carriers 
without  limitation  or  qualification,  except  such  as  the  law 
attaches  to  such  carriers. 

The  evidence  given  by  the  plaintiff,  that  Martin  Witbeck 
was  well  known  at  Schenectady,  was  wholly  immaterial  and 
should  have  been  rejected  by  the  referee,  bnt  its  introduction 
could  not  possibly  have  tended  to  the  injury  of  the  defendant. 
The  negligence  was  established  by  showing  that  the  consignee 
resided  at  Schenectady,  that  the  residence  at  Schenectady 
of  two  families  of  the  same  sirname  as  the  consignee,  was 
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communicated  to  the  defendants  agent,  and  that  no  inquiry 
was  made  of  either  of  those  families  for  the  residence  of 
the  consignee,  when  inquiry  of  either  must  have  disclosed 
it.  The  judgment  should  not  be  reversed  for  this  erroneous 
evidence.  The  judgment  should  be  affirmed. 
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SUPREME  COURT. 

;      \ 

v   V 

CHARLES  G.  PATTERSON  agt.  ELISHA  BLOOMER. 

Where  defendant's  damages  are  assessed  upon  a  reference,  on  the  dissolution  of  an 

injunction,  the  court  may  order  the  plaintiif  to  pay  them,  and  if  he  refuses,  may 

enforce  the  payment  thereof  by  attachment. 
Where  in  such  case,  the  report  of  the  referee  has  been  confirmed  in  a  proceeding  to 

which  the  plaintiff  was  a  party,  and  no  appeal  having  been  taken  by  him,  the 

same  is  conclusive  upon  him. 

Special  Ternij  November,  1869. 
Before  INGRAHAM,  J. 

•  •  AFTER  an  injunction  had  been  issued  in  this  case,  and  the 
usual  undertaking  given,  (which  the  plaintiff  did  not  sign) 
be  discontinued.  A  reference  was  thereupon  ordered  to 
compute  the  defendant's  damages.  The  plaintiff  had  notice 
of,  and  opposed,  the  application  ;  and  also  appeared  on  the 
reference,  but  filed  no  exceptions  to  the  report.  A  motion 
for  a  "  final  adjudication,"  and  for  a  confirmation  of  the 
report,  was  made,  which  was  granted,  and  an  order  made, 
June  23,  1868,  "that  the  plaintiff  was  not  and  had  not  been 
entitled  to  said  injunction;  that  the  defendant's  damages 
caused  thereby  amounted  to  $2,060,  and  that  he  was  entitled 
to  recover  the  same  from  the  plaintiff  and  his  sureties." 
This  order  was  served  on  the  plaintiff's  attorney,  July  1, 
1868,  and  personal  notice  given  him,  October  ],  1868,  but 
no  appeal  was  ever  taken  therefrom.  A  suit  was  subse- 
quently commenced  against  the  sureties.  The  defendant 
now  moves  on'  affidavits  showing  the  above  facts,  and  that 
service  of  a  certified  copy  of  this  order  had  been  made  on 
the  plaintiff,  and  a  demand  made  by  a  person  having  written 
authority  from  the  defendant,  for  an  order  that  the  plaintiff 
pay  or  be  punished  as  for  a  contempt. 
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GEORGE  W.  WINGATE  for  the  defendant. 

First. — The  plaintiff  cannot  go  behind  the  order  of  June 
23,  1SG8,  which  adjudicates  the  defendant's  damages  and 
his  right  to  recover  them  from  him. 

I.  Having  had  full  notice  of  that  order  and  of  all  prior 
proceedings,  his  failure  to  appeal  made  it  conclusive. 

II.  The  method  of  correcting  error  is  by  appeal,  not  by 
disobedience,  (People  agt.  Sturtevant,  5  Seld.,  26(5.) 

Second. — The  order  was  regular. 

I.  The  discontinuance  by  the  plaintiff,  involved  the  con- 
cession that  the  injunction   could  not  be  maintained,  and 
that  the  plaintiff*  was  not  entitled  to  it.     (  Pacific  M.  S.  S. 
Co.  agt.  Leuling,  7  Abb.,  N.  S.,  37,  40  ;  Taaks  agt.  Schmidt, 
19  How.,  414;   Crockett  agt.  Smith,   14  Abb.,  62;  Mutual 
Safety  Ins.  Co.  agt.  Roberts,  4  Sandf.  Ch.,  592  ;   Coatcs  agt. 
Coates,  1  Duer,  664;   Carpenter  agt.  Bosworth,  4  Bosw..  655; 
Cumberland  Coal  and  Iron  Co.  agt.  Hoffman  Steam  Co.  39 
Barb.,  16.) 

II.  The  fact  of  the  plaintiff's  not  having  signed  the  un- 
dertaking was  immaterial,     (a)    It  is  not  the  practice  for  a 
plaintiff  to    sign  undertakings   on  injunction,   (Askin  agt. 
Hcarns,  3  Abb.,  1SS  ;  Lejfingwell  agt.   Chave,  10  Id.,  475, 
476  ;  Rep.,   of  Mexico  agt.  Arrangoiz,  5  Ducr.,  640.)     (b) 
The  reference  is  provided  by  the  Code,  irrespective  of  the 
terms  of  the  undertaking,  (Code,  §  222.)    (c)    The  plaintiff  is 
liable  as  a  wrong  doer  in  any  event,  and  a  bond  having  been 
given   u  on  his  part"  (Code  §  222.)  prescribing  a  particular 
method  of  computing  the  damages,  he  cannot  object  thereto. 
(Aston  agt.  Hcarns,  3  Alb.,  1S8.) 

III.  The  direction  to  pay  was  proper,  although  as  against 
the  sureties  a  new  action  should  perhaps  be   brought,  yet 
the  liability  of  the  plaintiff  having  been  fully  adjudicated, 
no  further  proceedings  were  necessary  or  should  be  required. 
The  Code  contemplates  that  these  damages  should  be  fixed 
and  paid  in  a  summary  proceeding  in  the  original  action  j 
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making  a  distinction  between  these  and  other  cases  of  dam- 
ages on  undertakings.  (Compare  ^  222  with  §  182,  207, 
230,  234,  Code.) 

Third,  The  court  has  jurisdiction  to  enforce  the  order  by 
proceeding  for  contempt.  (3  Rev.  stat.,  849  ct  seq.  j  Crary 
Sped.  Proc.j  172  et  seq.) 

DUDLEY  FIELD  for  the  plaintiff'. 

First,  The  plaintiff  not  having  signed  the  undertaking  is 
not  liable  for  these  damages. 

Second,  The  order  of  reference  was  irregular. 

Third,  The  court  has  no  jurisdiction  to  proceed  for  as  a 
contempt. 

INGRAHAM  J. — The  court  may  order  the  plain-tiff  to  pay 
the  damages  assessed,  and  if  he  refuses  may  enforce  the 
payment  thereof  by  attachment.  The  report  having  been 
confirmed  in  a  proceeding  to  which  the  plaintiff  was  a  party 
and  no  appeal  having  been  taken  by  him,  the  same  is  con- 
clusive upon  him. 

The  defendant  may  have  an  order  directing  the  payment 
of  the  money  within  thirty  days  after  service  of  notice  of 
this  order  or  in  default  that  an  attachment  issue. 
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N.  Y.  SUPERIOR  COURT. 
JOHN  C.  BARTON,  assignee,  agt,  JOHN  H.  McKiNLET. 


If,  after  a  cause  has  been  once  properly  placed  on  the  calendar  for  a  short  canse  day, 
and  is  not  reached  for  trial  on  that  day,  or  is  moved  off  without  any  day  being 
assigned,  and  it  does  not  appear  on  the  calendar  for  the  next  short  cause  day, 
either  party  may,  at  the  opening  of  the  court  on  that  day,  move  the  court  to  place 
the  cause  on  the  calendar,  and  when  the  cause  is  reached  for  trial,  take  the  default 
of  the  other  party,  if  he  fail  to  appear.  The  default  so  taken  will  be  regular; 
and  this,  although  the  other  party,  on  the  afternoon  of  the  day  before,  inspected 
the  calendar  in  the  clerk's  office,  and  did  not  find  the  cause  thereupon,  aud  for 
that  reason  did  not  attend. 

A  like  procedure  may  be  had  where  the  court  sets  down  a  short  canse  for  a  particu- 
lar short  cause  day,  and  the  same  does  not  appear  on  the  calendar  for  that  day. 

Hereafter,  the  fuel  that  in  such  cases  the  cause  does  not  appear  on  the  calendar  as 
made  out  by  the  clerk,  and  published  in  the  newspapers  of  the  day,  before  the  one 
on  which  the  cause  is  called,  nor  on  the  calendar  published  on  the  morning  of  that 
diiy,  will  not  be  taken  as  an  excuse  for  failing  to  appear  on  the  trial,  or  if  appear- 
ing, for  failing  to  be  ready  ;  and  this,  even  though  the  party  so  failing,  may  have 
examined  all  of  such  calendars,  and  found  that  the  cause  was  not  thereon. 


Special  Term,  December,  1869. 

MOTION  to  open  default. 

This  cause  was  ordered  to  be  placed  on  the  calender  of 
short  causes,  and  was  placed  on  that  calendar  for  the  18th 
June,  1SG9.  On  that  day  it  was  set  down  for  the  25th  of 
June,  1S69.  On  the  25th,  defendant  moved  the  cause  off 
the  term. 

On  the  15th  day  of  October,  1869  (being  the  first  short 
calendar  day  after  the  25th  of  June,  1869),  plaintiff  took  an 
inquest  against  the  defendant  by  default.  The  cause 
was  not  placed  on  the  calendar  for  the  15th  of  October 
until  about  nine  o'clock  in  the  morning  of  that  day; 
and  it  did  not  appear  on  the  calendar  of  that  day,  as  it  was 
printed  in  the  morning  newspapers.  On  the  afternoon  of 
the  14th  of  October,  defendant's  attorney  went  to  the  clerk's 
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office  and  examined  next  day's  calendar,  as  it  then  stood, 
and  did  not  find  the  cause  thereon.  Shortly  after  nine  A. 
M.,  on  the  15th  of  October,  the  clerk,  at  the  request  of 
plaintiff's  attorney,  put  the  cause  on  the  calendar.  It  was 
then  regularly  called  and  the  inquest  taken. 

Other  matters  appear  by  the  papers  used  on  the  motion, 
but  it  is  unnecessary  to  advert  to  them. 

The  defendant  moves  to  open  the  default. 

EDWARD  McKiNLEY,  for  motion. 
SAMUEL  BROWN,  opposed. 

JONES,  J. — By  the  practice  of  this  court,  the  calendar  for 
each  short  cause  day  must  contain  all  the  causes  assigned 
for  trial  on  that  day.  It  is,  also,  the  .practice  that  when  a 
cause  has  been  ordered  on  the  short  calendar,  and  has  been 
properly  placed  on  it,  it  remains  thereon  until  disposed  of 
by  the  court.  If  not  reached  for  trial  on  the  first  short 
calendar  day  that  occurs  after  it  is  placed  on  the  short 
calendar,  it  goes  off,  as  a  matter  of  course,  to  the  next 
succeeding  short  calendar  day.  If  not  then  reached,  then 
to  the  next,  and  so  on  until  it  is  disposed  of.  So,  also,  if  it 
is  moved  off  for  the  term,  it  goes,  as  matter  of  course,  to 
the  first  short  calendar  day  in  the  next  term.  Counsel  and 
attorneys  are  presumed  to  be  acquainted  with  this  practice, 
and  to  know  the  short  calendar  days.  Knowing  this  prac- 
tice of  the  court,  they  are  not  to  rely  on  the  cause  appear- 
ing or  not  appearing  on  the  calendar  of  short  causes  made 
subsequent  to  the  one  on  which  it  first  appears,  as  indicat- 
ing to  what  day  the  cause  stands  adjourned,  or  whether  it 
will  or  will  not  be  brought  on  for  trial.  If  it  does  not 
appear  on  any  such  calendar,  they  are  bound  to  assume 
that  it  is  by  reason  of  the  neglect  or  mistake  of  the  clerk, 
and  that  such  mistake  will  be  corrected  at  the  opening  of 
the  court,  on  the  application  of  either  party,  and  brought 
on  for  trial,  if  there  is  time  enough  to  reach  it  for  trial. 
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They  are,  therefore,  bound  to  make  preparation,  and  come 
prepared  for  the  trial  of  their  causes  on  each  short  calendar 
day  after  the  one  on  the  calendar  for  which  the  cause  first 
appears,  unless  it  is  set  down  for  some  particular  short 
calendar  cay,  and  then  to  make  preparation,  and  come 
prepared  for  trial  on  that  day;  and  this  whether  the  cause 
appears  in  such  subsequent  calendar  or  not. 

The  default,  then,  was  regularly  taken,  although  the 
cause  was  not  placed  on  the  calendar  the  day  before  the 
short  cause  day  on  which  the  default  was  taken,  and  the 
defendant's  counsel  knew  that  fact. 

There  appears  to  be  an  impression,  among  the  members 
of  the  bar,  in  relation  to  this  short  cause  calendar,  as  well 
as  the  ordinary  day  calendars,  that  unless  a  cause  appears 
on  it,  as  printed  in  the  morning  papers,  a  default  taken 
therein  will  be  irregular,  and  also  that  they  are  not  obliged 
to  make  preparation  for  trial  until  they  find  the  cause  on  a 
day  calendar,  and  if  they  are  unable  to  get  ready  between 
the  time  the  cause  is  so  placed  on  the  day  calendar  and  the 
calling  of  the  cause  for  trial,  it  is  sufficient  ground  for  a 
postponement.  Whatever  may  be  the  correct  rule  in  rela- 
tion to  the  ordinary  day  calendar,  and  the  calendar  made 
out  for  the  first  short  cause  day  after  the  cause  has  been 
ordered  thereon,  (concerning  which  this  motion  calls  for  no 
intimation)  yet  as  regards  all  other  calendars  for  short 
cause  days,  i.  e.,  those  calendars  succeeding  the  one  on 
which  the  cause  shall  first  be  placed — the  impression  is 
wholly  erroneous.  The  rule  in  relation  to  these  subsequent 
short  cause  days  is  as  above  stated. 

Immediately  on  the  postponement  of  the  cause,  counsel 
are  to  make  preparation  to  be  ready  to  try  their  cause  on 
the  next  succeeding  short  cause  day,  or  that  one  to  which 
the  cause  may  have  been  postponed,  and  are  bound  to  come 
prepared  on  that  day  for  trial  (unless  a  sufficient  legal 
excuse  is  shown  for  not  being  prepared)  without  reference 
to  the  calendar  which  may  be  made  out  for  the  said  next 


286        NEW  YORK  PRACTICE  REPORTS. 

Barton  agt.  McKinley. 

ensuing  short  calendar,  or  that  one  to  which  the  cause  may 
have  been  postponed,  or  the  contents  thereof. 

As,  however,  this  erroneous  impression  has  prevailed  to 
a  considerable  extent,  and  defendant's  counsel  seems  to 
have  acted  on  it,  I  will,  on  the  present  occasion,  deem  it  a 
sufficient  excuse  for  his  not  attending  court  on  the  day  the 
default  was  taken. 

'  This  decision,  however,  dissipates  such  impression  •  and 
reliance  on  such  an  impression  will,  not,  hereafter,  be  re- 
garded as  an  excuse. 

Nor  will  ignorance  of  this  decision  be  regarded  favorably. 
It  is  the  duty  of  attorneys  to  make  themselves  acquainted 
with  the  rules  and  practice  of  the  courts  in  which  they 
pursue  their  profession  ;  and  for  that  purpose  to  make  use 
of  all  the  means  within  their  reach.  There  are  newspapers 
published  in  this  city,  in  which  practice  decisions,  especially 
those  which  are  of  general  interest  to  the  legal  fraternity,  are' 
publ-ishe-d.  If  the  members  of  the  bar  neglect  to  make  use 
of  so  easy  a  means  of  becoming  acquainted  with  the  practice 
and  decisions  relating  thereto,  their  ignorance  arising  from 
such  neglect  affords  but  a  sorry  excuse. 

Although  the  non-attendance  at  court  when  the  default 
was  taken  is  excused,  yet  the  default  will  not  be  opened  if 
the  defendant  has  in  fact  no  defense.  On  this  branch 
of  the  motion  these  papers  raise  a  strong  suspicion  that  the 
defendant  has,  in  fact,  no  defense,  but  that  his  answer  is  in- 
terposed for  delay  only. 

They  do  not,  however,  go  so  far  toward  showing  that 
there  is  no  real  defense,  as  to  wan  ant  depriving  the  defend- 
ant from  the  benefit  of  having  the  issue  raised  by  him  passed 
on  by  the  jury. 

The  default  being  regular,  and  being  opened  as  a  matter 
Of  favor,  it  must  be  on  the  usual  terms. 

Those  are,  on  the  payment  of  $10  costs  of  opposing  this 
motion,  and  $30  trial  fee.  Judgment,  execution,  and  levy, 
if  any,  to  stand  as  security,  and  cause  to  be  set  down  for 
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trial  on  that  short  cause  day  which  occurs  on  the  last  Friday 
of  December  term. 

Let  an  order  be  entered  granting  the  motion,  so  far  as  to 
open  the  default  herein,  and  permit  the  defendant  to  come 
in  and  try  the  issue,  and  setting  the  cause  down  for  trial  in 
its  proper  order,  on  that  short  cause  day  which  falls  on  the 
last  Friday  of  December  term  (to  wit,  December  24,  1869,) 
on  payment,  by  defendant  to  plaintiff,  within  two  days  after 
service  of  the  order  on  defendant,  or  his  counsel,  Edward 
McKinley,  of  $10  costs  of  opposing  this  motion,  and  $30 
trial  fee.  Judgment,  execution,  and  levy,  if  any,  to  stand 
as  security.  If  such  costs  are  not  paid  irt  the  time  above 
limited,  then  the  motion,  and  every  part  thereof,  is  denied, 
with  $10  costs. 
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SUPREME  COURT. 
JACOB  BERLIN  agt.  JAMES  J.  MAPES  and  ABEAHAM  D.  WILSON. 

Where  the  defendants  had  paid  for  the  money  loaned  them,  nearly  the  amount  ot 
the  note  in  suit  at  the  time  of  the  original  loan,  and  on  the  different  renewals,  to 
the  lender  ;  Held,  that  it  was  gross  usury — the  jury  having  found  by  their  verdict 
that  it  was  the  money  of  the  lender. 

New  York  General  Term,  May,  1864. 

Before  LEONARD,  P.  J.,  CLERKE  and  BARNARD,  Justices. 

~By  ike,  court,  LEONARD,  J. — The  questions  involved  relate 
to  the  facts  only.  The  evidence  on  the  part  of  the  defend- 
ants tended  to  show  that  the  money  loaned  belonged  to 
George  H.  Jones,  and  that  he  acted  as  principal  in  making 
the  loan.  His  admission  that  he  never  sent  the  notes  which 
were  taken  for  the  loan  or  the  several  renewals  to  his  brother 
at  Boston,  but  held  them  himself,  strengthened  the  position 
assumed  by  the  defendants  that  George  was  himself  the 
ender.  George  was  the  only  witness  for  the  plaintiff,  and 
there  are  some  points  in  which  his  evidence  and  that  of  the 
defense  was  at  variance. 

I  think  the  evidence  is  sufficient  to  support  the  theory, 
which  must  have  been  found  by  the  jury,  that  the  witness 
George  was  the  lender  of  the  money,  and  not  hi-s'brother 
who  resided  at  Boston,  and  who  never  saw  the  notes. 

When  the  jury  arrived  at  this  conclusion,  the  verdict  for 
the  defendants  was  inevitable.  The  transaction  was  infected 
with  usury.  According  to  the  evidence  of  Mapes,  he  had 
paid  for  the  money  loaned  nearly  the  amount  of  the  note  in 
suit  at  the  time  of  the  original  loan,  and  on  the  different  re- 
newals. These  sums  -were  paid  to  George  H.  Jonas,  the  wit- 
ness, as  he  testifies,  for  his  services  as  agent  for  the  borrower 
in  procuring  the  loan  and  renewals.  If  the  money  was  to  be 
considered  his  own,  it  was  gross  usury.  The  evidence  is  suf- 
ficient to  support  the  verdict  on  the  theory  that  the  witness 
was  the  lender,  and  we  ought  not  to  disturb  it. 

The  judgment  should  be  affirmed,  with  costs. 
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SUPREME  COURT. 
ISRAEL  J.  ROGERS  agt.  LONG  ISLAND  RAILROAD  COMPAJY. 


It  is  enough  to  establish  a  delivery  of  baggage  to  a  common  carrier,  in  the 
instance,  to  prove  that  a  person  acting  as  the  agent  of  the  company,  received 
accepted  the  property  for  transportation,  even  if  there  be  in  fact  another  pe 
who  is  proved  to  be  the  actual  agent  having  charge  of  the  receipt  of  freight. 

Where  the  ticket  agent  is  apparently  in  charge  of  the  depot,  the  company  w 
sanctions  his  employment,  and  thus  holds  him  out  to  the  world  as  its  agent,  is 
at  liberty  to  repudiate  his  acts ;  especially  in  accepting  the  delivery  of  bagg; 
for  transportation  by  the  company. 


Second  District,  General  Term,  December,  1869. 

Before  GILBERT,  J.  F.  BARNARD  and  TAPPEN,  Justices. 

THIS  action  was  brought  against  the  defendant  as  a  co 
mon  carrier,  to  recover  the  value  of  a  trunk  of  the  plainti 
lost,  as  is  alleged,  by  1>he  negligence  of  the  defendant,  at  i 
depot  at  James  Slip,  New  York. 

The  defendant  answered  by  a  general  denial  of  the  co 
plaint. 

The  cause  was  tried  at  the   Suffolk  circuit,  October  7 
1808,  before  Mr.  Justice  GILBERT  and  a  jury. 

On  the  llth  of  April,  1868,  about  noon,  an  expressma 
of  New  York  city,  at  the  request  of  the  plaintiff,  took  hi 
trunk  from  Morton  street  to  James  Slip  depot,  the  plairiti 
intending  to  go  from  New  York  to  Riverhead  by  the  evening 
train  on  that  day.     The  trunk  had  a  card  fastened  on  it, 
marked,   u  Israel  J.  Rogers,  Riverhead,  Long  Island."     At 
the  depot  there  is,  beginning  at  the  left,  the  ticket' office, 
separated  in  two  rooms  by  a  railing ;  next,  was  a  small  gate 
entrance,  next  was  a  broad  gate  entrance  and   gang-way 
leading  to  the  freight  room,  and  beyond  that,  on  the  op- 
posite side  from  the  office,  was  a  baggage  room  or  crate 
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that  was  looked.  The  expressman  took  the  trunk  into  the 
freght  office  through  the  small  gate  entrance  adjoining  the 
ticket  office,  carried  it  across  the  broad  gang-way  to  the 
freight  room,  and  near  to  the  baggage  erate  and  fifteen  feet 
wthin  the  freight  room,  but  could  not  put  it  in  because 
tte  erate  was  locked.  There  were  two  or  three  men  un- 
loding  freight  there.  He  asked  them  who  took  care  of  the 
taggage.  They  said  the  man  in  the  office,  and  told  him  to 
g>  into  the  office.  He  left  the  trunk  where  he  had  placed 
i,  and  went  and  spoke  to  the  person  writing  at  the  desk 
;nd  told  him  there  was  a  trunk  outside.  He  said  "all 
ight,"  and  turned  to  two  men  in  the  office,  on  the  opposite 
ide  of  the  railing,  and  told  them  to  take  care  of  it.  The 
•xpressman  then  left. 

When  the  plaintiff  called  for  his  trunk  in  the  afternoon 
,t  was  not  to  be  found,  and  he  was  told  that  an  expressman 
had  taken  it,  who  gave  a  check  for  it  corresponding  to  one 
found  on  the  trunk. 

The  defendant  upon  the  above  facts  moved  for  a  nonsuit 
on  the  ground  that  there  was  no  evidence  to  show  a  de- 
livery of  the  trunk  to  the  defendants,  as  carriers,  or  that 
they  had  received  it  as  passenger's  baggage,  and  that  no 
negligence  was  proved. 

The  motion  was  granted  and  the  complaint  dismissed. 
The  plaintiff  excepted. 

IRA  H.  TUTHILL,  attorney  for  plaintiff,  appellant. 

First.  All  that  was  necessary  was  to  deliver  the  trunk 
within  the  defendant's  building  and  call  the  attention  of  the 
persons  in  charge  to  it. 

Second.  Here  the  trunk  was  carried  fifteen  feet  into  the 
building  and  the  attention  of  every  body  there  was  called  to  it. 
The  two  men  who  were  unloading  freight  there,  servt  him 
to  a  man  in'  the  office  who  was  writing.  He  gave  orders  to 
two  men  there  in  the  same  office  on  the  other  side  the  rail- 
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ing  to  attend  to  the  trunk.  The  whole  were  notified. 
There  is  no  pretence  that  there  was  anybody  else  to  be  no- 
tified. 

Third.  The  proof  shows  that  at  least  three  of  the  five  per- 
sons, whose  attention  was  called  to  this  trunk,  were  connected 
with  the  depot,  and  the  presumption  is  that  they  all  wq-e. 

Fourth.  The  objection  of  defendant  assumes  that  there  vfes 
some  other  person  that  ought  to  have  been  notified,  but  tie 
proof  shows  that  no  other  person  could  have  been  there. 

Fifth.  There  was  no  need  that  the  expressman  should  h 
followed  the  two  men  that  the  ticket  agent  sent  to  take  c 
of   the  trunk      The  size  and  mark  of  the  article,  made 
wholly  unnecessary.     If  they  did  their  duty  they  could  n 
have  missed  the  trunk  ;    if  they  did  not  do  their  duty,  t 
defendant  is  alone  responsible. 

Sixth.  There  was  no  pretence  at  the  time  of  the  loss 
the  trunk,  nor  at  the  trial,  but  what  the  trunk,  proper 
marked,  was  delivered  in  the  depot  building,  or  that  it  w 
carried  away  without  coming  into  the  custody  of  the  parti 
in  charge;  on  the  contrary  it  was  shown  that  the  trunk  w 
delivered  to  and  taken  away  by  a  stranger,  by  means  of 
check,  which  must  have  been  put  upon  the  trunk  by  som 
body  at  the  depot.  This  could  never  have  been  done  with 
out  the  negligence  of  the  persons  in  charge. 

Seventh.  We  cite  authorities  bearing  upon  the  questio 
of  sufficient  delivery,  and  also  as  to  the  liability  of  the  de 
fendants  as  carriers,  and  we  submit  that  there  is  not  one 
which  would  not  have  adjudged  a  delivery,  like  the  one 
proved  in  this  case,  sufficient,  and  the  defendants  to  be 
liable  as  carriers  for  the  loss  of  the  trunk.  (Eedficld  on 
Carriers,  §  95-101,  and  notes  ;  Merriam  agt.  Hartford  and 
New  Haven  Railway,  20  Conn.,  354 ;  Spade  agt.  Hudson 
River  Railroad  Co.,  16  Barb.,  383  ;  Packard  agt.  Getman, 
6  Cow.,  757  /  Ball  agt.  N.  J.  Steamboat  Co.,  1  Daly,  491 ; 
Blanchard  agt.  Isaacs,  3  Barb.,  388 ;  Coyle  agt.  Tlw  West- 
ern li.  R.  Corporation,  47  Barb.,  152;  Whitbeck  agt. 
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Sch'ityer,  44  Barb,,  472  ;   Grosvenor  agt.  TAe  JV.  Y.  Central 
E.  2.  Co.,  5  Abb.  N.  S.,  345). 

Xighih.  The  question  of  delivery  being  one  of  fact,  and 
thffe  being  proof  of  delivery  on  the  trial,  it  should  have  been 
submitted  to  the  jury,  and  it  was  error  to  grant  the  motion 
fo]  nonsuit,  without  such  submission  to  the  jury.  (How ell 
ag;.  Gould,  3  Keyes,  422  ;  Cook  agt.  N.  Y.  Central  E.  E. 
0.,  3  Keyes,  476). 

Ninth.  The  judgment  of  non-suit  and  order  should  be  set 
aide  and  a  new  trial  granted. 

S.  B.  NOBLE,  attorney  for  defendants,  respondents. 

First,  The  appeal  from  that  part  of  the  order  which  denies 
he  motion  for  a  new  trial  on  the  ground  of  newly  discovered 
ividence  cannot  be  sustained. 

1st.  Such  an  order  is  discretionary  and  not  appealable. 
[Seelyagt.  Chittenden,  10  Barb.,  303). 

2d.  The  facts  disclosed  in  the  affidavits  on  the  motion  did 
not  warrant  the  granting  of  a  new  trial  on  the  ground  of 
newly  discovered  evidence. 

Second,  This  trunk  was  not  left  at  the  defendants'  depot  as 
common  carriers.  The  most  that  can  be  claimed  in  any  aspect 
of  the  case  is,  that  the  property  was  placed  within  their  en- 
closures without  specific  instructions,  and  without  knowl- 
edge on  the  defendants'  part  of  the  purpose  of  the  alleged 
delivery — no  freight  was  paid — no  passenger  ticket  pur- 
chased— no  indication  that  it  was  a  traveler's  baggage — the 
property  not  even  being  pointed  out  or  checked.  This 
surely  does  not  render  the  defendants  answerable  as  com- 
mon carriers.  (Camden  E.  E.  &  Transportation  Co.,  agt. 
Bellcnap,  21  Wend.,  354;  Spade  agt.  Hudson  Elver  E.  E. 
Co.,  16  Barb.,  383.) 

And  this  is  so  •  within  the  distinctions  drawn  between 
baggage  and  freight.  (Butler  agt.  Hudson  Eiver  E.  E.  Co., 
3  E.  D.  S.  571.) 
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A  mere  delivery  of  goods  by  depositing  them  at  a  lail- 
road  station  without  giving  the  age.nt  of  the  company  ipe- 
cific  directions,  is  not  sufficient  to  put  the  company  inde- 
fault  for  not  carrying  them  safely.  (See  Spade  agt.  Huaton 
River  E.  E.  Co.,  16  Barb.,  383). 

The  defendants  are  certainly  not  guilty  of  any  negligence 
as  mere  custodians  or  bailees  in  respect  of  the  property,  t>r 
it  appears  that  it  was  taken  out  of  their  possession  accofl- 
ing  to  established  usage  by  the  holder  of  a  duplicate  chec^. 
(Van  Santfoord  agt.  St.  John,  6  Hill.,  157  ;  Hempstead  a 
N.  Y.  Central  E.  E.  Co.,  2-8  Barb.,  488). 

As  warehousemen  the  defendants  are  only  liable  forordi 
ary  care  and  are  merely  responsible  for  loss  arising  fro 
their  own  negligence.  (Ladue  agt.  Griffith,  25  N.  Y.,  364 

And  carriers  are  not  to  be  held  responsible  for  deliverin 
baggage  to  the  wrong  person  if  they  have  exercised  all  th 
care  and  vigilance  that  could  reasonably  be  expected  o 
them  under  the  circumstances.  The  card  on  the  trunk,  ii 
connection  with  the  check,  tended  to  mislead.  (Morri, 
agt.  Third  Avenue  Railroad,  23  How.,  345). 

Third.  In  the  case  we  are  now  considering,  there  was  no 
delivery  of  the  property  to  the  defendants.  It  is  not 
enough  that  the  property  be  delivered  on  the  premises,  un- 
less it  is  accompanied  by  notice  to  the  proper  person. 
There  must  be  a  valid  acceptance.  (Angell  on  Carriers, 
sec.,  129  ;  Story  on  Bailments,  sec.,  532  :  Packard  agt.  Get- 
man,  6  Cow.,  757). 

The  delivery  must  be  to  the  proper  person.  (Blanchard 
agt.  Isaacs,  3  Barb.,  388).  • 

The  principles  involved  in  this  appeal  have  recently  un- 
dergone examination  in  the  New  York  court  of  appeals. 
(Grosvenor  agt.  The  N.  Y.  C.  E.  E.  Co.,  39  N.  Y.,  34.) 

In  which  case  MILLER,  J.,  says :  u  To  complete  the 
delivery  of  the  property  within  the  rules  laid  down  in  the 
authorities,  I  think  it  is  essential  that  the  property  should 
be  placed  in  such  a  position  that  it  may  be  taken  care  of 


294  NEW  YORK  PEACTICE  REPORTS. 

Rogers  agt.  Long  Island  R.R.  Co. 

by  the  agent  or  person  having  charge  of  the  business,  and 
under  his  immediate  control.  It  must  be  accepted  and  re- 
ce  ved  by  the  agent." 

Indeed,  the  case  in  39  N.   I".,  which  did  not  make  its 
appearance  in  print  until  after  the  trial  of  the  present  ac- 
tbn,  runs  so  parallel  with  it  as  to  be  worthy  of  particular 
omment.     In  the  reported  case  it  was  a  cutter  that  was 
jlaced  on  the  carrier's  platform,  freight  prepaid,  and  the 
laggageman  who  received  and  put  on  freight,  was  notified 
hat  there  was  some  freight  to  go  to  Buffalo  by  the  noon 
;rain.     Within  two  or  three  hours  the  cutter  was  carried 
iway  and  broken  by  a  passing  train  of  cars.     The  court 
said  it  was  not  enough  that  the  agent  was  notified.     Until 
it  was  actually  delivered,  the  agent  was  under  no  obligation 
to  take  charge  of  the  property,  even  if   notified.     It  is  ap-. 
parent  that  the  plaintiffs  were   in  fault  in  not  delivering 
the  property  to  the  defendant  and  in  leaving  it  in  an  ex- 
posed condition  which  caused  its  destruction.     (Opinion  of 
the  court,  per  MILLER  J".,  39  N.  Y.,  38). 

Fourth.  The  motion  for  a  new  trial  should  be  denied, 
and  the  judgment  affirmed  with  costs. 

J.  F.  BARNARD,  J. — There  is  no  doubt,  but  that  to  render 
a  common  carrier  liable  for  goods  to  be  carried  by  him, 
there  must  be  a  delivery  to  such  carrier  and  an  acceptance 
upon  the  part  of  the  carrier  of  the  goods  to  be  carried. 

The  proof  shows  in  this  case  that  the  expressman  took 
the  trunk  in  question  to  the  depot  of  the  defendant  at  James 
Slip,  about  noon  on  the  llth  April,  1868.  It  was  marked 
"  Israel  J.  Rogers,  Riverhead,  Long  Island."  He  found  inside 
of  the  depot  gate,  where  he  carried  the  trunk,  two  or  three 
men  unloading  freight,  of  whom  he  inquired  who  took 
care  of  baggage.  They  told  him  the  man  in  the  office  ;  he 
went  to  see  the  man  in  the  office  and  told  him  there  was  a 
trunk  outside;  he  replied  all  right,  and  immediately  sent 
two  men  to  take  care  of  it.  The  trunk  was  left  by  the  ex- 
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pressman  in  the  place  where  the  baggage  was  kept  and  was 
inside  of  the  defendants'  enclosure  and  was  near  their  bag- 
gage crate  which  was  at  the  time  locked.  The  man  in  the 
office  had  been  defendants'  ticket  agent  for  some  years.  ]At 
about  three  o'clock  on  the  same  day  the  plaintiff  went  to 
the  ticket  office  and  bought  his  ticket  for  Riverhead,  add 
asked  this  agent  for  his  trunk,  he  said  he  had  seen  a  trudk 
answering  the  description  a  short  time  before,  but  did  not 
know  where  it  then  was.  The  employees  of  the  company 
subsequently  informed  plaintiff  that  the  trunk  had  beeft 
given  to  an  expressman  who  had  a  check  corresponding  ty 
the  one  on  the  trunk. 

The  case  should  have  gone  to  the  jury.  It  is  enough  toi 
establish  a  delivery  in  the  first  instance  to  prove  that  ai 
•  person  acting  as  the  agent  of  the  company  received  and  \ 
accepted  the  property  for  transportation,  even  if  there  be  in 
fact,  another  person  who  is  proved  to  be  the  actual  agent, 
having  charge  of  the  receipt  of  freight.  There  is  no  such 
proof  in  this  case.  The  ticket  agent  was  apparently  in 
charge  of  the  depot.  The  company  which  sanctions  his 
employment  and  thus  holds  him  out  to  the  world  as  its 
agent,  is  not  at  liberty  to  repudiate  his  acts.  It  seems  also, 
that  the  trunk  in  point  of  fact,  come  to  defendants'  pos- 
session. The  agent  had  seen  it.  The  defendant  had  de- 
livered it  to  a  stranger  who  presented  a  check.  Who  checked 
it?  When  and  where  was  it  checked  I  It  wras  left  un- 
checked and  marked  plainly  for  Riverhead,  why  was  it  re- 
delivered  to  a  stranger  at  James  slip  on  the  day  of  its  re- 
ceipt ?  The  case  of  Grosvenor  agt.  The  N.  Y.  Central  JR. 
E.  Co.,  (39  N.  Y.,  34,)  does  not  control  this  case.  The 
court  held  in  that  case  that  the  delivery  must  be  in  a  proper 
place.  That  a  delivery  of  a  cutter  so  near  the  track  as  to 
be  caught  by  a  passing  train  was  not  a  good  delivery.  No 
such  question  is  presented  by  the  facts  of  this  case.  The 
judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  event. 
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N.  Y.  SUPERIOR  COURT. 
ANN  STODDARD  agt.  CHARLES  DENISON. 

A  mortgage  of  chattels  is  a  sale  on  condition.  The  legal  title  is  vested  in  the  mort- 
gagee, subject  to  the  mortgagor's  right  to  perform  the  condition. 

Ifter  default,  such  legal  title  becomes  absolute,  leaving  a  mere  equity  of  redemption 
in  the  mortgagor. 

Such  equity  can  be  disposed  or  got  rid  of  only  by  an  action  in  equity  to  foreclose  ; 
or,  by  a  sale  under  the  power  contained  in  the  mortgage;  or,  possibly,  by  lapse 
of  time. 

Where  a  mortgagee  takes  possession  of  the  mortgaged  property,  it  will,  if  of  suffi" 
cient  value,  be  deemed  a  satisfaction  of  the  debt  until  the  equity  is  foreclosed.  It 
will  not,  however,  extinguish  the  mortgagor's  right  to  redeem. 

To  extinguish  the  equity  of  redemption,  by  a  sale  under  the  power  contained  in  the 
mortgage,  it  must  be  a/aw-  and  bona  fide  sale. 

The  mortgagee  has  no  right,  by  any  unfairness,  to  sacrifice  the  property,  and  deprive 
the  mortgagor  of  a  surplus  over  the  debt,  vfhich,  by  an  openly  conducted  sale, 
might  arise. 

A  mortgagor's  only  remedy  is  by  action  to  redeem.  He  cannot  maintain  an  action 
at  law,  under  any  circumstances.  Xot  even  where  the  mortgaged  property  has 
been  wrongfully  and  unfairly  disposed  of. 

In  an  action  by  a  mortgagor  against  a  mortgagee,  to  recover  damages  for  an  unfair 
sale  of  the  property,  where  it  appeared  that  the  property  was  the  furniture  of  a 
hotel,  distributed  among  a  large  number  of  rooms,  and  which  the  mortgagee  had 
sold  under  the  mortgage,  chiefly  iu  bulk,  for  a  sum  much  less  than  what  it  would 
have  brought  if  it  had  been  sold  in  suitable  lots,  it  was  field  the  action  could  not 
be  sustained.  The  action  should  have  been  to  redeem. 

Relief  in  equity  can  be  granted  ex  cequo  et  bono,  only  upon  payment  or  tender  of  the 
whole  debt.  Therefore,  where  upon  an  unfair  sale,  less  than  the  whole  debt  was 
realized,  a  tender  of  the  residue  of  the  debt  must  be  made  to  lay  a  foundation  for 
an  action  to  redeem. 

In  an  equitable  action  to  redeem,  the  court  can  give  complete  relief;  and  where  the 
mortgagee,  by  disposing  of  the  property,  has  prevented  a  redemption,  reparation 
may  be  made  in  damages.  » 

General  Term,  November,  1869. 
Before  B ARBOUR,  Ch.  J.,  and  MONELL,  J. 
APPEAL  from  a  judgment. 

Action  to  recover  damages  for  wrongfully  selling  personal 
property  under  chattel  morgtgage. 

The  plaintiff,  to  secure  the  payment  of  a  sum  of  money 
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on  demand,  gave  to  the  defendant  a  mortgage  upon  certain 
personal  property,  mentioned  and  described  in  a  schedule 
thereto  annexed.  It  contained  an  agreement,  on  the  part 
of  the  mortgagor,  that  in  case  of  default  in  payment,  it 
should  be  lawful,  and  the  mortgagee  was  authorized  and 
empowered  to  enter  upon  the  premises ;  to  take  away,  and 
to  sell,  and  dispose  of  the  property  for  the  best  price  that 
he  could  obtain,  and  out  of  the  moneys  arising  therefrom  to 
retain  and  pay  the  sum  mentioned,  and  all  charges  touch- 
ing the  same,  rendering  the  surplus,  if  any,  to  the  mortga- 
gor's representatives  or  assigns.  Until  default  the  mortga- 
gor was  to  remain  in  possession  of  the  property. 

The  mortgage  became  due,  and  remaining  unpaid,  the 
defendant  took  possession  of  the  mortgaged  property,  and 
also  of  certain  other  property  not  included  in  the  mortgage, 
but  which  he  claimed  under  the  mortgage,  and  sold  the 
same  at  public  auction. 

On  the  trial,  before  M.  Justice  FREEDMAN  and  a  jury,  it 
was  proved  that  the  mortgaged  property,  together  with 
other  property  of  the  plaintiff  not  included  in  the  mortgage, 
was  taken  possession  of  under  the  mortgage  by  one  Mealio, 
under  a  special  power  of  attorney  from  the  defendant.  The 
property  taken  consisted  of  the  furniture  of  a  hotel,  and 
was  distributed  among-  some  seventy  rooms.  An  advertise- 
ment of  the  sale  was  posted  and  published  in  one  newspaper 
once  before  the  sale. 

On  the  day  of  sale  an  auctioneer  employed  by  the  defend- 
ant's attorney  proceeded  to  sell.  In  many  respects  the 
evidence  of  the  manner  in  which  the  sale  was  conducted 
was  conflicting. 

On  the  part  of  the  plaintiff  it  was  shown  that,  with  one 
or  two  exceptions,  the  property  was  not  sold  separately,  or 
in  parcels,  or  even  in  small  lots ;  but  the  contents,  more  or 
less,  of  each  room  were  sold  collectively,  or  in  one  lot  or 
parcel. 

The  defendant's  witnesses  testified  that  the  sale  of  the 
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entire  contents  of  rooms  was  confined  to  the  bedrooms. 
There  was  also  a  difference  in  the  evidence  in  respect  to  the 
number  of  persons  present  at  the  sale.  The  auctioneer  and 
the  attorney  of  the  defendant  testified  that  from  thirty  to 
forty  persons  attended  the  sale ;  that  they  endeavored  to 
sell  the  property  in  lots  or  parcels,  or  separately,  and  could 
not  get  any  bids,  and  were  obliged  to  sell  the  entire  con- 
tents of  a  loom.  But,  on  the  part  of  the  plaintiff,  it  was 
shown  that  she  requested  the  'attorney  and  auctioneers  to 
sell  separately,  or  in  small  lots,  and  they  refused.  The  con- 
tents of  each  room  were  put  up  and  sold  in  one  lot. 

There  was  some  evidence  that  the  property  covered  by 
the  mortgage,  and  also  of  the  property  not  included  there- 
in, was  together  worth  about  $2,500  ;  the  value  of  the 
latter  property  was  estimated  at  about  $500. 

The  sale  realized  only  about  $670.  The  evidence  in  re- 
spect to  most  of  the  matters  in  dispute  was  conflicting. 

A  motion  was  made  to  dismiss  the  complaint  on  the  fol- 
lowing^grounds : 

First,  Because  on  default  in  payment  the  title  to  the 
property  vested  in  the  mortgagee,  and  he  could  dispose  of 
it  £s  his  own  in  any  manner  he  saw  fit. 

Second,  That  the  action  should  have  been  to  redeem,  after 
first  offering  to  pay  the  debt. 

Third}  That  the  defendant  was  not  liable  for  the  acts  of 
the  attorney  or  auctioneer. 

The  motion  was  denied  and  the  defendant  excepted. 

There  were  some  requests  to  charge  the  jury  embracing, 
substantially,  the  same  proposition  as  was  contained  in  the 
third  ground  for  the  nonsuit.  And  also  the  further  request 
to  charge  that  the  defendant  is  not  liable  for  property  not 
included  in  the  mortgage,  unless  it  was  taken  and  sold  with 
his  knowledge  or  under  his  direction. 

The  requests  were  refused  and  defendant  excepted. 

The  court  charged  the  jury  that  the  mortgage  transferred 
the  legal  title  to  the  property  to  the  mortgagee,  subject 
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only  to  be  defeated  by  performance  of  the  condition.  That 
upon  failure  to  perform,  such  title  became  absolute,  notwith- 
standing the  provision  for  a  sale.  That  if  the  defendant  had 
only  taken  possession  of  the  property,  the  plaintiff  could 
still  redeem.  That  the  defendant  was  not  bound  to  sell ; 
he  might  have  kept  the  property,  subject  to  the  mortgagor's 
right  of  redemption,  but  if  he  sold  he  was  bound  to  obtain 
the  best  possible  price  ;  and  if  he  did  not  choose  to  sell  the 
°ntire  property  together,  he  was  bound  to  offer  it  in  such  lots 
and  parcels  as  were  calculated  to  bring  the  highest  price. 

It  was  left  to  the  jury  to  determine  whether,  under  the 
evidence,  the  property  was  sold  in  a  manner  calculated  to 
bring  the  highest  or  best  price. 

They  were  separately  instructed  in  regard  to  the  property 
not  included  in  the  mortgage,  which  could  have  been  easily 
separated  from  the  mortgaged  property,  the  defendant  had 
no  right  to  sell  such  property,  and  the  plaintiff  vi  as  entitled 
to  recover  its  value. 

Exceptions  were  taken  to  several  parts  of  the  charge. 

The  jury  gave  the  plaintiff  a  verdict  for  $1,492. 

The  defendant  appealed. 

ERASTUS  COOK,  for  appellant. 
Mr.  COMSTOCK,  for  respondent. 

By  the  court,  MONELL,  J. — If  this  action  can  be  sustained 
at  all,  I  think  there  was  sufficient  evidence  to  go  to  the 
jury,  upon  the  two  principal  questions  of  fact,  namely,  as 
to  whether  the  sale  was  conducted  in  a  manner  calculated 
to  produce  the  best  price,  and  as  to  the  amount  of  damages. 

In  respect  to  the  property  claimed  not  to  have  been 
covered  by  the  mortgage,  there  is  no  doubt  of  the  plaintiff's 
right  to  recover.  There  was  evidence  to  support  the  clain  , 
and  it  was  properly  submitted  to  the  jury. 

Nor  have  I  any  doubt  that  the  defendant,  if  otherwise 
liable,  must  be  held  responsible  for  the  acts  of  his  ji^ci.t, 
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whom  he  empowered  to  take  and  sell  the  property ;  and 
such  responsibility  extends  to  all  the  property  the  agen-t 
took  under  the  mortgage,  and  for  the  manner  in  which  he 
disposed  of  it. 

The  evidence  bearing  upon  the  question,  as  to  whether 
the  sale  was  made  in  a  manner  calculated  to  produce 
the  best  price,  and  also  upon  the  question  of  damages, 
was  conflicting.  But,  as  I  think  it  was  sufficient  to  go  to 
the  jury,  we  cannot  disturb  their  verdict. 

The  mortgaged  property  consisted  of  household  furniture, 
the  contents  and  fixtures  of  a  bar,  and  other  property  used 
in  a  hotel.  It  is  distributed  among  some  seventy  rooms  in 
a  five-story  building;  most  of  them  being  used  as  bedrooms, 
and  containing  the  usual  bedroom  furniture.  There  were 
parlors  containing  the  usual  parlor  furniture,  arid  bar-rooms, 
and  dining-rooms,  each  with  the  furuiturfe  usual  to  such 
rooms. 

The  evidence  of  .the  plaintiff  and  her  witnesses  showed 
that  she  requested  to  have  the  property  sold  separately, 
which  was  refused,  and  it  was  sold  collectively,  the  entire 
contents  of  room  by  room  throughout  the  house.  On  the 
part  of  the  defendant  much  of  this  was  denied,  leaving  it  in 
doubt  whether  the  property  could  have  been  sold  separately 

at  all. 

The  plaintiff  testified  that  she  had  purchased  the  property 
at  the  time  it  was  put  into  the  hotel,  and  stated  the  aggre- 
gate price  she  had  paid  for  it;  and  there  was  other  evidence 
of  value.  But,  as  my  conclusion  is  arrived  at  upon  the 
law  of  the  case,  no  further  reference  to  the  facts  is  necessary. 

We  are  now  brought  to  the  question  whether  this  action 
can  be  maintained  at  all,  and  the  question  is  presented  in 
two  aspects: 

First.  Does  the  title  of  a  mortgagee,  on  default,  become 
so  far  absolute  as  to  deprive  the  mortgagor  of  all  right  or 
interest  in  the  mortgaged  property!  and,  second  t  assuming 
that  it  does  not,  and  that  there  is  a  remaining  right  or  in- 
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terest  in  the   mortgagor,  can  such  right  be  enforced  in  an 
action  at  law  ? 

I  think  tine  first  branch  of  the  inquiry  can  be  correctly 
answered  in  the  negative. 

A   mortgage  of  personal  chattels  is  a  sale  on  condition. 

The  legal  title  to  the  chattel  is  vested  in  the  mortgagee, 
subject  to  the  right  of  the  mortgagor  to  perform  the  con- 
dition. Until  default  there  is  no  doubt  of  the  mortgagor's 
right  to  perform,  and  upon  performance  to  reinvest  himself 
with  the  legal  title. 

In  Cortelyou  agt.  Lansing,  (1  Cai.  C.  in  Er.,  202,)  it  is 
said  the  title  passes,  with  a  condition  of  a  defeasance  ;  in 
Charter  agt,  Stevens,  (3  Denio,  35,)  it  is  said  the  mortgage 
transfers  a  defeasible  title  to  the  property  mortgaged;  and  in 
Mattison  agt.  Baucus,  (I  N.  Y.  R.,  297,)  the  interest  of 
the  mortgagor  is  called  ll  a  right  of  redemption  only."  Until 
default,  therefore,  the  legal  title  of  the  mortgagee  is  subject 
to  a  defeasance,  upon  performance  of  the  condition  by  the 
mortgagor.  Upon  breach  of  performance  such  title  becomes 
absolute  at  law.  If  any  right  thereafter  remains  in  the 
mortgagor,  it  is  a  mere  equity  of  redemption.  That  such 
right  to  redeem  remains  to  the  mortgagor  seems  to  be  well 
settled  (see  Patchin  agt.  Pierce,  12  Wend.,  62,  and  cases 
there  cited). 

NELSON,  J.,  says,  '<  notwithstanding  the*  forfeiture  and 
perfection  of  title  in  the  mortgagee  in  such  case,  I  have 
always  supposed,  and  have  no  doubt,  that  in  equity,  upon 
well  settled  principles,  the  mortgagor  has  the  right  to  re- 
deem." And  Story  says,  although  the  title  becomes  ab- 
solute at  law,  equity  will  interfere  to  compel  a  redemption 
(Story  on  Sail,  $  287  ;  Fuller  agt.  Acker,  I  Hill,  475 ;  1 
Parsons  on  Con.,  453 ;  Mattison  agt.  Baucus,  1  N.  Y.  P.. 
297).  I  shall  have  occasion  to  refer  to  several  other  cases 
on  this  subject,  when  I  endeavor  to  ascertain  what  arc  the 
remedies  of  the  mortgagor. 

It  is  evident,  then,  that  the  absolute  title,  which  a  mort- 
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gagee  acquires  after  forfeiture,  which  term  is  so  frequently 
used  in  the  cases,  is  an  absolute  legal  title ;  and  that,  not- 
withstanding default,  there  is  a  right,  or,  as  it  is  called,  an 
equity  of  redemption  remaining  in  the  mortgagor. 

The  respective  rights  and  interests  of  the  parties,  there- 
fore, are — the  legal  title  is  vested  in  the  morgagee,  subject 
to  an  absolute  right  of  redemption  upon  performance  of  the 
condition  ;  upon  breach  of  the  condition  the  legal  title  be- 
comes absolute  in  the  mortgagee,  leaving  a  mere  equity  in 
the  mortgagor. 

The  legal  title  becoming  absolute  or  perfect  in  the  mort- 
gagee, and  he  having  taken  possession  of  the  mortgaged 
property,  let  us  see  how  the  equity  of  the  mortgagor  may 
be  disposed  or  got  rid  of. 

In  Charter  agt.  Stevens,  (ubi  sup.,)  two  remedies  are  sug- 
gested. The  court  say  the  mortgagor  was  not  divested  of 
all  interest  in  the  property,  for  he  still  had  (after  default) 
an  equity  of  redemption  which  the  court  of  chancery 
would  protect  and  enforce.  li  On  the  other  hand  the  mort- 
gagee might  go  into  chancery  to  compel  a  speedy  redemp- 
tion, or  to  foreclose  that  right ;  and  the  same  object  might 
be  attained  by  a  fair  public  sale  of  the  property,  on  due 
notice  to  the  mortgagor."  That  case  also  holds  that  no 
more  property  can  be  sold  than  is  sufficient  to  satisfy  the 
mortgage  debt,'  &c.  These  remedies  are  also  recognized  in 
Patcliin  agt.  Pierce,  (supra}.  NELSON,  J.,  after  asserting 
the  continuance  of  this  equity  in  the  mortgagor,  after  de- 
fault, says,  "  it  seems,  however,  that  the  right  to  redeem 
may  be  foreclosed  without  judicial  proceedings,  by  a  sale  of 
the  property  as  in  the  case  of  a  pledge  upon  reasonable 
notice  to  the  mortgagor."  Tender  of  the  money  after  for- 
feiture (he  says)  does  not  operate  to  reinvest  the  title  in  the 
mortgagor,  so  as  to  enable  him  to  recover  at  laiv,  and  this  is 
sustained  by  the  vice-chancellor,  and  approved  by  the 
chancellor  in  Rogers  agt.  Traders1  Insurance  Company,  (G 
Paige,  587,  594). 
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These  remedies — actual  foreclosure  by  judicial  proceed 
ings,  or  sale  under  the  power  contained  in  the  mortgage — 
seem  to  be  the  only  modes  by  which  the  equity  of  the 
mortgagor  can  be  extinguished.  These  are  distinctly  re- 
cognized in  Talman  agt.  Smith,  (39  Barb.,  390,)  where  the 
court  say,  this  right  of  redemption  continued  in  the  mortga- 
gor until  the  property  was  sold.  There  is  no  doubt,  I 
think,  that  when  the  mortgagee  takes  possession  of  the 
mortgaged  property,  it  will,  until  the  equity  is  foreclosed, 
be  deemed  a  satisfaction  of  the  debt  if  it  be  of  sufficient 
value. 

In  Case  agt.  Boughton,  (11  Wend.,  106,)  the  defendant 
gave  the  plaintiff  a  chattel  mortgage  to  secure  payment  of 
the  note  in  suit,  and  when  the  note  became  due  the  plain- 
tifPtook  possession  of  the  mortgaged  property,  but  did  not 
sell,  and  the  court  held  it  was  payment.  The  court  say, 
that  the  property  being  of  sufficient  value  to  satisfy  the 
debt,  no  further  act  besides  taking  possession  was  necessary 
to  constitute  payment.  And  they  further  say,  that  if  the 
property  had  been  sold  upon  the  mortgage  when  it  was  for- 
feited, and  upon  a  fair  sale  brought  less  than  the  amount  of 
the  debt,  the  mortgagee  would  have  been  entitled  to  de- 
mand the  balance  of  his  debt.  In  Wheeler  agt.  Miller,  (2 
DeniOj  170,)  this  effect  of  taking  possession  is  substantially 
affirmed.  The  action  was  trover  by  the  mortgagor,  after 
tender  of  the  debt  but  after  default.  It  was  held  the  action 
could  not  be  maintained.  At  law  he  had  no  title  whatever, 
and  could  only  redeem  in  equity.  The  court  say  the  mort- 
gage authorized  but  did  not  require  a  sale  to  satisfy  the 
debt ;  and  such  power  of  sale  does  not  extend  the  time  of 
payment,  or  under  any  circumstances  reinvest  the  mortga- 
gor with  title  to  the  property 

Although  the  mortgagee,  after  forfeiture,  takes  possession 
of  the  property  (and  such  possession  while  it  continues,  if 
the  property  is  of  sufficient  value,  will  be  deemed  payment 
of  the  debt,)  it  will  not  extinguish  the  equity  of  the  mortga- 


304        NEW  YORK  PRACTICE  REPORTS. 

Stoddard  agt.  Denison. 

gor,  unless,  perhaps,  upon  his  failure  for  a  sufficient  length 
of  time  to  asser  this  right.  Story  says,  (2  Story  Eq.,  §  1031,) 
the  equity  of  redemption  may  be  asserted  by  the  mortga- 
gor, "  if  he  brings  his  bill  to  redeem  within  a  reasonable 
time."  (Kemp  agt.  Westbrook,  I  Ves.,  278  ;  Harrison  agt. 
Hart,  Comyns  R.,  392,  411). 

Such  equity  can  be  extinguished,  therefore,  only  in  some  of 
the  modes  which  have  been  suggested,  namely,  by  a  judicial 
decree,  a  sale  under  the  power  contained  in  the  mortgage, 
or  possibly  by  lapse  of  time.  If  the  mortgagee  resorts  to 
none  of  these  remedies,  it  is  clear  that  the  mortgagor  may, 
certainly  within  a  reasonable  time  after  forfeiture,  notwith- 
standing his  default,  assert  his  right  in  equity  to  redeem. 

Where  a  mortgagee,  after  default,  brought  trover ^ against 
a  person  claiming  under  the  mortgagor  for  a  conversion  of 
the  chattel,  the  court  held  (H'mman  agt.  Judson,  13  Barb., 
629,)  that  there  was  a  clear  right  of  redemption  in  equity 
in  the  mortgagor,  and  that  such  right  had  not  been  extin- 
guished at  the  time  the  suit  was  commenced.  The  mortga- 
gee had  never  taken  possession  or  sold  the  property.  In 
that  case  the  defendant,  in  effect,  was  allowed  to  redeem, 
the  recovery  being  limited  to  the  amount  due  the  plaintiff, 
instead  of  being  for  the  value  of  the  property. 

To  extinguish  the  equity  of  the  mortgagor  after  for- 
teiture,  by  a  sale  under  the  power  contained  in  the  mort- 
gage, it  must  be  a  fair  and  bona  fide  sale.  Such  is  the 
language  of  many  of  the  cases.  In  Charter  agt.  Stevens, 
(ubi  sup.,)  it  is  said  the  equity  may  be  extingushed  ''  by  a 
fair  public  sale";  and  in  Chamberlain  agt.  Martin,  (43  Barb., 
610,)  the  end  maybe  attained,  the  court  say,  "assuming 
such  sale  to  be  fair  and  bona  fide" 

In  needs,  however,  no  citation  of  cases  to  establish  a 
principle  so  obviously  just,  that  an  unfair  or  fraudulent  sale 
of  mortgaged  property  by  the  mortgagee  should  and  will 
not  defeat  or  extinguish  the  equitable  rights  of  the  mort- 
gagor. The  mortgagee  has  no  right,  by  any  unfairness,  to 
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sacrifice  the  property  and  deprive  the  mortgagor  of  a  sur- 
plus over  the  debt,  which,  by  an  openly  conducted  sale, 
might  arise.  His  absolute  legal  title  does  not  enable  him  to 
deal  with  the  property  quite  as  though  it  was  his  own,  and 
the  remark,  apparently  to  the  contrary,  of  Justice  GRIDLEY, 
in  Dane  agt.  Mallory,  (16  Barb.,  53,  54,)  is  qualified.  He 
says,  "especially  as  against  the  plaintiffs,  who  are  mere 
strangers"  And  I  cannot  think  Justice  WELLES,  when  he 
said,  in  Talman  agt.  Smith,  (ubi  supra,)  the  mortgagees 
11  had  a  right  to  take  the  property  into  their  possession,  and 
dispose  of  it  at  their  pleasure,"  intended  to  assert  that  they 
could  make  an  unjust  and  unfair  sale  to  the  prejudice  and 
injury  of  the  mortgagor. 

Questions  involving  the  rights  and  interests  of  the  parties 
to  a  chattel  mortgage  have  usually  arisen  in  actions  at  law. 
In  those  actions  it  has  uniformly  been  held  that  the  legal 
title  of  the  mortgagee  was  so  absolute  and  perfect  that  it 
could  not  be  divested  or  disturbed  in  such  an  action.  I 
have  not  been  able  to  find  any  case  of  a  proceeding  in 
equity  to  assert  the  right  of  redemption,  either  before  or 
after  forfeitujy.  But  it  is  everywhere  assumed  and  con- 
ceded that  such  a  proceeding  may  be  instituted  and  will  be 
entertained. 

It  follows  from  all  this  that  the  mortgagor's  only  remedy 
is  by  seeking  relief  in  equity,  whether  he  seeks  to  redeem 
before  or  after  forfeiture.  The  dicta  in  all  the  cases  to  which 
I  have  referred  is  to  that  effect ;  and  although  perhaps, 
mere  dicta,  is  entitled  to  all  the  weight  of  authority. 
.  Nor  do  I  see  how  an  action  at  law  can  be  maintained 
under  any  circumstances.  Not  even  where  the  mortgaged 
property  has  been  wrongfully  and  unfairly  disposed  of.  So 
far  as  the  legal  rights  or  obligations  are  concerned,  a  mort- 
gagee may  treat  the  property  as  his  own,  and  if  he  squan- 
ders, destroys  it,  or  gives  it  away,  he  incurs  no  liability  at 
law.  The  party  aggrieved  must  go  into  a  court  of  equity, 
which  alone  can  afford  him  redress. 
VOL.  XXXVILT.  20 
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It  is  evident,  therefore,  that  the  plaintiff  in  this  action 
has  mistaken  her  remedy,  an$  instead  of  an  action  to  recover 
damages  fora  wrongful  sale  of  the  property,  she  should  have 
invoked  the  aid  of  the  equitable  powers  of  the  court,  in  the 
nature  of  an  action  to  redeem. 

I  have  not  without  much  hesitation  and  doubt,  satisfied 
myself  that  the  defendant  having,  by  a  sale  of  the  property, 
put  it  beyond  the  power  of  the  court  to  allow  a  redemption, 
so  as  to  reinvest  the  title  in  the  mortgagor,  the  plaintiff 
might  not  be  excused  from  going  into  equity,  and  be 
allowed  to  be  compensated  in  this  form  of  action,  inasmuch 
as  no  other  relief  can,  under  the  facts  of  the  case,  be  awarded 
in  equity.  But  upon  consideration  I  find  what  appears  to 
me  an  insuperable  difficulty.  Relief  in  equity  can  be 
granted,  ex  cequo  et  bono,  only  upon  payment  or  tender  of 
payment,  of  the  whole  mortgage  debt.  That  must  be  aver- 
red and  proved  ;  and  it  lays  at  the  foundation  of  the  only 
remedy  of  the  plaintiff  in  this  case.  Had  the  sale  of  the 
mortgaged  property  realized  sufficient  to  have  satisfied  the 
debt  together  with  the  costs  and  expenses  of  sale,  then, 
perhaps,  a  tender  would  not  be  necessary.  But  it  was  not 
so  in  this  case.  There  remains,  after  applying  the  proceeds 
of  the  sale,  a  considerable  amount  of  the  mortgage  debt  still 
unpaid ;  and  before  the  defendant  can  be  prosecuted  in  any 
form  of  action,  whether  for  unfairly  disposing  of  the  property 
or  otherwise,  he  must  be  paid  or  have  tendered  to  him  the 
balance  due. 

Were  it  not  for  such  fact  we  might  sustain  this  judgment 
by  allowing  an  amendment,  or  by  conforming  the  pleadings 
to  the  facts.  But  as  there  has  not  been  any  tender,  and'  a 
part  of  the  debt  is  yet  unpaid,  this  action,  so  far  as  regards 
any  of  the  property  covered  by  the  mortgage  must  entirely 
fail. 

The  right  to  recover  the  value  of  the  property  claimed  not 
to  have  been  included  in  the  mortgage  depends  upon  wholly 
different  principles,  which  need  not  be  alluded  to  here. 
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I  have  no  doubt  that  in  an  equitable  action  to  redeem, 
after  a  tender  of  the  sum  remaining  due,  the  court  can  give 
complete  relief.  Having  acquired  jurisdiction  of  the  action 
for  the  purpose  of  redemption,  if  it  shall  appear  that  the 
defendant  has  wrongfully  placed  it  beyond  the  power  of  the 
court  to  decree  a  redemption,  it  can  in  the  same  action 
make  complete  reparation  to  the  plaintiff  in  damages.  Such 
damages,  of  course,  would  be  assessed  under  issues  properly 
framed  aad  sent  to  a  jury  to  be  tried.  (Woodcock  agt.  Ren- 
net, I  Cow.  R.,711;  2  Story  Eq.,  §§  794-7-99). 

All  right  to.  redeem  was  taken  away,  if  the  sale  by  the 
defendant  was  a  fair  and  justifiable  sale.  If  it  was  not  a 
fair  sale,  then  the  plaintiff  has  not  lost  the  right  of  re- 
demption, and  the  question  of  the  fairness  of  the  sale  must 
be  litigated  in  the  action  to  redeem. 

If  the  views  I  have  expressed  are  correct  the  motion  for 
a  nonsuit,  on  the  ground  that  the  action  should  have  been 
to  redeem,  should  have  been  granted,  so  far,  at  least,  as 
the  property  included  in  the  mortgage  was  in  controversy. 

I  think,  therefore,  there  should  be  a  new  trial.  Upon 
which  new  trial  the  case,  as  the  pleadings  now  stand,  will 
be  confined  to  the  property  claimed  not  to  be  covered  by 
the  mortgage. 

Judgment  reversed,  and  a  new  trial  ordered. 
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COURT  OF  APPEALS. 

AMOS  P.  GRANGER,  appellant,  agt.  THE  CITY  OF  SYRACUSE, 
respondents. 

The  opening  and  widening  of  a  street  in  the  city  of  Syracuse  is  not  such  an  improve- 
ment as  the  common  council  are  prohibited  from  making  -without  the  application  or 
consent  of  the  owners  of  the  property  upon  the  line  of  the  improvement. 

Where  it  appears  from  the  report  of  the  commissioners  appointed  to  assess  the  damages 
for  the  land  proposed  to  be  taken  in  such  case,  that  they  directly  adjudicated  upon 
the  plaintiff's  right  to  damages  for  the  l.md  proposed  to  be  taken  from  him,  and 
reported  general ly,|except  in  three  instances  where  they  either  named  or  described 
the  owners,  that  as  to  the  other  property  taken  "  the  owners  thereof  are  fully 
compensated  for  the  benefits  to  the  adjoining  land  owned  by  them  respectively  :" 

Held,  that  this  award  was  warranted,  in  substance,  by  the  statute  under  which  the 
commissioners  proceeded, as  that  empowered  them  to  deduct  the  benefits  from  the 
damages,  (Laws,  1857,  chap.  136,  §  2.)  And  it  has  been  settled  that  the  owner's 
right  to  compensation,  which  the  constitution  has  secured,  may  be  satisfied  in  that 
way.  (Griffin  agt.  Mayor,  &c.,  of  Brooklyn,  4  Comst.,  419.) 

It  was  not  necessary  to  the  validity  of  the  action  of  the  commissioners  that  the 
plaintiff  should  be  named  in  their  report.  All  that  was  required  was  that  ir  shonld 
appear  that  his  right  to  compensation  had  been  considered  and  adjudicated  by  the 
commissioners.  The  constitution  requires  only  that  the  owner  shall  be  justly 
compensated  for  jhis  property  when  it  may  be  taken  for  this  purpose  ;  and  that 
can  be  done  as  well  by  describing  or  referring  to  him,  as  it  can  by  naming  him. 

June  Term,  1869. 

APPEAL  from  a  judgment  of  the  general  term  in  the  fifth 
judicial  district. 

R.  RAYNOR,  for  plaintiff,  appellant. 
SEDGWICK,  ANDREWS  &  KENNEDY,  for  defendant,  re- 
spondent. 

DANIELS,  J. — No  substantial  foundation  appears  to  exist 
for  the  objection  that  the  proceedings  taken  for  the  opening 
and  widening  of  Clinton  street,  in  the  city  of  Syracuse,  are 
void  on  account  of  the  omission  of  the  owners  of  the 
property  upon  the  line  of  the  street  to  petition  for  improve- 
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ment.  For  this  was  not  such  an  improvement  as  the  com- 
mon council  are  prohibited  from  making  without  the  ap- 
plication or  consent  of  the  majority  of  the  owners  of  the 
property  upon  the  line  of  the  improvement.  This  restric- 
tion relates  to  such  strictly  local  improvements  as  are  con- 
fined in  their  benefits  to  the  localities  in  which  they  may 
be  made.  And  for  that  reason,  the  expenses  of  making 
them  are  assessable  only  upon  the  property  existing  in  the 
locality  benefited  by  them.  (Laws  of  1857,  Chap.,  132, 
Title  7,  §  1). 

The  opening  and  widening  of  a  street  is  an  improvement 
of  a  different  character.  For  while  it  may  improve  the 
property,  and  promote  the  convenience  of  the  locality 
through  which  it  extends,  and  on  that  account,  constitute 
an  important  local  improvement,  it  also,  by  affording  an 
avenue  for  travel  and  transit  to  the  public,  produces  benefits 
and  advantages  rendering  it  a  public  as  well  as  a  local  im- 
provement. And  where  this  latter  purpose  may  be  sub- 
served by  laying  out,  opening,  or  widening  public  streets, 
as  it  commonly  is,  the  duty  of  promoting  and  securing  it 
is  paramount  to  the  mere  convenience  and  profit  of  the 
locality  through  which  it  may  be  done.  Cases  may,  and  no 
doubt  frequently  do,  occur  where  the  convenience  and  in- 
terests of  the  public  and  the  owners  of  the  property  affected 
by  improvements  of  this  nature,  may  be  antagonistic  and 
conflicting,  and  where,  on  that  account,  the  laying  out, 
opening,  and  widening  of  streets  would  be  undesirable  with 
the  latter,  though  positively  and  necessarily  required  by  the 
former.  If  the  work  could  not  be  performed  without  the 
assent  or  application  of  the  owners  of  the  property  in  such 
cases,  great  public  inconvenience  would  be  occasioned  by 
that  inability.  It  is  not  therefore  to  be  supposed  that  the 
legislature  would  be  disposed  to  subject  improvements  of 
this  public  character  to  a  restraint  of  the  kind  presented  by 
the  objection. 

The  act  itself  does  not  render  the  power  of  the  common 
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council  to  open  and  widen  streets  dependent  upon  the  ap- 
plication or  consent  of  a  majority  of  the  owners  of  the  pro- 
perty on  the  line  of  the  improvement,  but,  by  entirely  in- 
dependent provisions  of  the  charter  of  the  city,  provides  for 
the  manner  in  which  work  of  that  character  is  to  be  done. 
These  provisions  do  not  contemplate  any  precedent  applica- 
tion or  consent  on  the  part  of  any  persons  owning  land 
along  the  line  of  the  street  to  be  improved  ;  but  they  con- 
fer such  authority  upon  the  common  council  of  the  city,  as 
empowers  that  body  to  initiate  and  consummate  the  enter- 
prise at  its  own  instance  and  of  its  own  motion. 

Before  that  can  be  done,  the  common  council  is  required 
to  cause  the  street  to  be  surveyed,  and  permanent  monu- 
ments to  be  placed  showing  the  lines  thereof,  and  a  map  to 
be  made  and  filed.  After  that  has  been  accomplished,  then 
the  council  is  empowered  to  declare,  by  resolution,  its  in- 
tention to  take  and  appropriate  the  property  required  for 
the  proposed  improvement.  And  nothing  whatever  beyond 
that  is  required  to  be  done,  either  on' the  part  of  the  council 
or  on  the  part  of  the  owners  of  the  property,  or  any  of 
them,  to  entitle  that  body  legally  to  make  that  declaration. 
When  the  resolution  has  been  adopted  declaring  it  to  be 
the  purpose  of  the  council  to  take  the  land,  the  subsequent 
steps  in  the  proceedings  are  fully  and  clearly  provided  by 
which  the  title  is  to  be  acquired  and  the  work  of  laying 
out,  opening,  or  widening  the  street  fully  and  completely 
performed.  (Laws  of  1857,  vo/.,  1,  135-139). 
And  the  expense  attending  it  is  not  .rendered  exclusively 
local,  as  that  which  may  properly  be  deemed  a  local  im- 
provement is,  but  the  commissioners  appointed  for  its  as- 
sessment, are  required  to  direct  such  part  of  it  to  be  assessed 
upon  the  city  at  large,  and  such  part  locally,  as  they  shall 
deem  best.  (Id.,  137,  $  4).  And  that  course  was  pursued 
in  the  present  instance,  for  the  larger  portion  of  the  expense 
was  shown  to  have  been  assessed  upon  the  city.  The  ob- 
jection that  the  work  could  not  lawfully  be  undertaken 
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without  the  application  or  assent  of  the  majority  of  the 
persons  owning  property  on  the  line  of  the  street  must  there- 
fore be  overruled. 

The  case  shows  that  the  portion  of  the  plaintiff's  premi- 
ses, which  the  common  council  resolved  to  appropriate  to 
the  opening  arid  widening  of  this  street,  was  described  upon 
the  map  previously  made  and  filed,  according  to  the  re- 
quirements of  this  portion  of  the  charter  of  the  city.  Arid 
that  notice  was  given  to  him  of  the  resolution  adopted  by 
that  body,  declaring  its  purpose  to  take  and  appropriate 
that  property  to  the  widening  of  the  street.  And  of  its  in- 
tention to  apply  to  the  county  court  for  the  appointment 
of  commissioners  to  assess  the  value  of  the  land  to  be  taken, 
arid  the  advantages  that  would  result  to  him  from  the  use 
and  appropriation  of  it  to  the  purpose  for  which  it  was  to 
be  taken. 

On  the  day  mentioned  in  the  resolution,  the  application 
was  made  and  the  commissioners  were  appointed  by  the 
county  court.  These  commissioners  examined  the  premises, 
and  afterwards  made  their  report  to  the  common  council. 
In  this  report  it  is  stated  that  the  several  parties  whose 
property  was  taken  attended  them.  And  if  they  did,  the 
plaintiff  must  have  been  among  the  number;  if  he  was  not 
the  statement  was  untrue,  and  that  should  not  be  assumed 
in  a  collateral  action,  without  any  evidence  tending  to 
establish  that  conclusion.  By  the  resolution  served  upon 
the  plaintiff,  he  was  so  far  made  a  party  to  the  proceedings 
themselves,  as  to  render  them  prim  a  facie  ,  if  not  conclusive, 
evidence  against  him,  particularly  when  they  are  drawn  in 
question  in  an  independent  action  on  his  part. 

These  commissioners  awarded  damages  in  three  different 
instances,  for  property  required  to  be  appropriated  to 
the  improvement  of  the  street.  And  the  persons  to  whom 
such  damages  were  awarded,  are  either  named  or  described 
in  such  a  manner  as  to  leave  no  doubt  concerning  their 
identity.  As  to  the  other  property  taken  for  the  improve- 
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ment,  they  reported  generally  that,  "the  owners  thereof 
are  fully  compensated  for  the  benefits  to  the  adjoining  land 
owned  by  them,  respectively,"  and  this  is  objected  to  by 
the  plaintiff,  as  being  so  substantially  defective  as  not  to 
confer  upon  the  defendant  any  right  to  take  and  appropriate 
his  property. 

By  taking  the  report  altogether,  it  does  appear  that  they 
not  only  intended  to,  but  that  they  also  did  directly,  ad- 
judicate upon  the  plaintiffs'  rights  to  damages  for  the  land 
proposed  to  be  taken  from  him  for  the  purpose  of  widening 
the  street.  For  the  general  statement  contained  in  their 
report,  which  has  already  been  mentioned,  shows  that  they 
deemed  all  the  persons  not  previously  named  or  described 
by  them,  to  be  so  far  benefited  by  the  improvement  as  to 
be  fully  compensated  for  the  damages  sustained  by  them 
arising  out  of  the  taking  of  their  land.  And  the  plaintiff 
was  very  clearly  included  in  that  statement.  This  award 
was  warranted  in  substance  by  the  statute,  under  which 
the  commissioners  proceeded,  for  that  empowered  them  to 
deduct  the  benefits  from  the  damages.  (Laws  of  1857, 
Chap.,  1 36,  §  2).  And  it  has  been  settled  that  the  owner's 
right  to  compensation  which  the  constitution  has  carefully 
secured,  may  be  satisfied  in  that  way.  (Griffin  agt.  Mayor 
&c.,  of  Brooklyn,  4  Com.,  419,  435,  436). 

It  was  not  essential  to  the  security  of  the  plaintiff's 
right  to  compensation  that  the  amount  of  it  should  have 
been  specified  in  money,  as  long  as  it  was  found  by  the  com- 
missioners to  be  precisely  equalled  by  the  benefits  secured 
to  him.  That  they  were  not  required  to  do  by  the  statute. 
For  it  required  them  to  award  to  him  such  damages,  and 
such  only  as  in  their  opinion  should  compensate  him  tor  the 
land  taken  from  him,  after  deducting  the  benefits  of  the 
adjoining  land  owned  by  him.  They  were  not  required  to 
state  the  damages  and  benefits  in  money,  but  only  the  ex- 
cess of  damages  remaining  in  the  plaintiff's  favor,  after 
deducting  the  value  of  the  benefits  accruing  from  the  im- 
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provements  to  his  adjoining  lands.  It  was  only  the  damages 
remaining  after  the  deduction  that  the  commissioners  were 
required  to  award,  and  as  there  were  no  such  damages,  of 
course  none  could  be  awarded  by  them.  This  is  the  plain 
reading  of  the  statute,  and  in  this  particular  it  does  not  ap- 
pear to  be  in  conflict  with  any  provision  in  the  constitution. 

It  was  not  indispensable  to  the  validity  of  the  action  of 
the  commissioners,  that  the  plaintiff  should  be  named  in  the 
report  made  by  them.  All  that  was  required  was  that  it 
should  appear  that  his  right  to  compensation  had  been  con- 
sidered and  adjudicated  by  the  commissioners.  And  that 
was  made  to  appear,  for  the  general  statement  included  the 
property  of  all  the  owners  taken  for  the  street,  except  that 
of  three  specific  instances,  particularly  and  previously  de- 
signated. 

It  sometimes  becomes  necessary  to  take  the  property  of 
unknown  owners  for  the  use  of  the  public.  And  if  the 
validity  of  the  proceedings  depended  upon  their  being  ac- 
curately named,  that  could  never  be  lawfully  done,  which 
might  prove  the  source  of  public  inconvenience  and  mis- 
chief. In  those  cases  it  would  be  utterly  impracticable  to 
comply,  with  such  a  requirements,  if  the  constitution  or  the 
statute  had  made  it.  If  the  naming  of  the  owner  whose 
lands  are  to  be  taken  for  a  public  improvement,  were  ma- 
terial or  essential  to  the  preservation  and  maintenance  of 
the  rights  secured  to  him  by  the  constitution,  then  that 
would  have  to  be  done,  no  matter  how  inconvenient  it 
might  prove  to  be,  before  his  property  could  be  lawfully 
applied  to  public  use.  But  that  is  not  the  case,  for  the 
constitution  requires  only  that  the  owner  shall  be  justly 
compensated  for  his  property,  when  it  may  be  taken  for 
that  purpose.  And  that  can  be  done  as  well  by  describing 
or  referring  to  him,  as  it  can  by  naming  him;  where  he  may 
be  clearly  referred  to  or  described,  he  is  as  completely  as- 
certained and  identified  as  though  his  name  in  fact  were 
mentioned.  And  in  such  a  case  no  difficulty  could  be  ex- 
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perienced  by  him  in  obtaining  the  compensation  designed 
for  arid  awarded  to  him.  In  the  present  case  the  portion 
of  the  plaintiff's  premises  required  for  the  widening  of  this 
street  was  described  upon  the  map  and  referred  to  in  the 
resolution.  And  in  addition  to  that  it  must  have  been 
designated  and  shown  upon  the  grounds  by  the  permanent 
monuments  the  surveyor  was  required  to  place  upon  the 
lines  of  the  street.  He  also  appeared  before  the  com- 
missoners  when  they  were  considering  his  right  to  compen- 
sation. And  when  their  report  was  made  stating  that  as  to 
all  the  land  taken  for  the  widening  of  the  street,  except  the 
three  instances  specially  mentioned,  the  benefits  to  the  ad- 
joining lands  of  the  owners  equalled  the  damages  arising 
out  of  the  appropriation  of  the  land  to  be  taken,  he  must 
have  known  that  his  case  was  included  in  that  general  state- 
ment. For  he  was  as  clearly  designated  and  referred  to  by 
what  was  said  in  the  report  as  though  his  case  had  been 
specially  mentioned  in  connection  with  the  insertion  of  his 
name.  And  within  the  principle  already  mentioned,  which 
has  previous  to  this  time,  in  substance,  received  the  ap- 
proval, of  this  court,  that  was  sufficient  to  constitute  a  com- 
pliance with  the  provisions  of  the  constitution  and  of  the 
charter  of  the  city  of  Syracuse.  (Buell  agt.  Trustees,  &c., 
3  Com.,  197).  For  the  constitution  neither  expressly  nor 
by  necessary  implication  requires  the  owner  to  be  named 
in  order  to  render  the  proceedings  valid,  which  may  have 
been  instituted  for  the  purpose  of  taking  his  land. 

The  constitution  merely  requires  that  the  person  whose 
property  may  be  taken  for  a  public  use,  shall  be  compen- 
sated for  it,  and  that  the  compensation  shall  be  ascertained 
by  a  jury,  or  commissioners  appointed  by  a  court  of  record. 
This  can  be  as  completely  accomplished  by  describing,  as  it 
can  be  by  naming  the  person  to  be  compensated.  Arid  that 
in  effect  was  the  rule  adopted  in  Bucll  agt.  Trustees  of 
Loci-part,  (sapra).  And  it  was  also  very  distinctly  main- 
tained in  Monagle  agt.  County  Commissioners  (8  Cush.,  360); 
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Inhabitants  of  Reading  agt.   County  Commissioners  (7  Gray, 
109);  Hildreth  agt.   City  of  Lowell,  (11   Gray,  345,352). 

The  charter  of  the  city  of  Syracuse  certainly  does  not 
require  any  more  than  that,  where  no  award  is  to  be  made 
for  damages  exceeding  the  benefits  resulting  from  the  im- 
provement to  be  made  to  the  owners  of  the  adjoining  lands. 
Where  the  damages  are  found  by  the  commissioners  to  ex-' 
ceed  the  benefits,  there,  and  there  alone,  so  far  as  they  do 
exceed  them,  they  are  to  be  awarded  to  the  owner.  And 
even  that  could  be  done  by  clearly  and  fully  describing  him. 

The  omission  to  name  the  plaintiff  in  the  report  of  the 
commissioners,  could  not  be  the  source  of  any  embarrassment 
in  the  assessment  of  the  expenses  of  the  improvement,  and 
the  damages  payable  to  the  persons  having  awards  in  their 
favor.  For  the  duty  of  the  commissioners  making  that 
assessment  was  confined  to  a  simple  estimate  of  the  expenses 
of  the  work,  and,  after  adding  that  to  the  amount  of  the 
awards,  assessing  it  upon  the  property,  legally  bound  to 
pay  it,  according  to  the  direction  given  them  by  the  charter 
of  the  city.  And  that  they  could  do  as  well  without  the 
names  of  the  owners,  whose  lands  were  to  be  appropriated 
for  the  street,  as  they  could  if  every  name  had  been  fully 
and  accurately  stated  in  the  commissioner's  report.  In  dis- 
charging their  duty,  they  could  have  no  occasion  for  con- 
sidering whose  lands  had  been  taken,  or  how  they  were  to 
be  compensated  for  them,  beyond  the  awards  actually  made 
in  specific  sums  of  money  by  the  commissioners.  For  the 
latter  only  were  to  be  taken  into  consideration  by  them. 
And  that  was  to  be  done,  not  for  the  purpose  of  reviewing 
the  action  of  the  commissioners,  but  merely  for  the  purpose 
of  ascertaining  the  aggregate  amount  to  be  assessed,  as  the 
costs  of  improvement. 

As  there  was  no  such  omission  of  duty  on  the  part  of  the 
commissioners  as  rendered  their  proceedings  invalid,  it  fol- 
lows that  the  defendant  had  the  legal  right  to  take  and  ap- 
propriate the  -land  in  controversy. 
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The  judgment  should  therefore  be  affirmed,  with  costs. 

HUNT,  Ch.  J.,  (dissenting}. — The  difficulty  in  this  case 
arises  from  an  attempt  on  the  part  of  the  commissioners  ap- 
pointed to  awar.d  damages  for  the  property  proposed  to  be 
taken,  to  state  results  rather  than  facts. 

They  awarded  to  the  three  persons  named,  damages  in 
the  aggregate  of  $8,500,  and  said  that  the  owners  of  the  other 
property  proposed  to  be  taken  should  be  awarded  no 
damages,  because  the  benefit  to  their  remaining  property 
afforded  them  a  sufficient  compensation. 

The  map  describing  the  property  intended  to  be  taken  is 
not  furnished  to  us,  and  we  do  not  know  the  number  of 
persons  thus  affected,  or  the  extent  of  the  property. 

That  there  were  several  such  owners  appears  from  the 
statement  quoted,  and  that  the  plaintiff  was  one  of  them  is 
not  denied  in  the  pleadings,  and  was  not  controverted  on  the 
trial. 

The  commissioners  should,  have  ascertained  the  entire 
value  of  the  property  appropriated  by  the  map  for  the  pro- 
posed improvement,  and  have  stated  the  amount  of  damages 
to  each  lot,  with  the  owner's  name,  and  gave  the  aggregate 
as  the  damages  necessary  to  be  paid. 

They  should  then  have  found  and  recited  that  the  adjoin- 
ing property  owned  by  Mr.  Granger  would  be  benefited  to 
a  certain  amount  to  be  specified,  and  that  this  benefit  com- 
pensated for  the  damages  before  awarded,  and  the  same  as 
to  the  other  owners  whose  property  was  thus  taken.  By 
omitting  to  give  the  facts,  they  involved  the  matter  in  serious 
embarrassment. 

Mr.  Leach,  Mr.  Winton  and  Mr.  Judson  were  the  com- 
missioners who  made  the  award  of  damages  to  which  I  have 
referred. 

The  assessment  ol  these  damages  upon  the  property 
benefited  by  the  improvement  was  made  by  another  com- 
mission, consisting  of  Mr.  Williams,  Mr.  Smith  and  Mr. 
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Porter.  We  see  at  once  the  error  of  the  first  proceeding 
and  the  force  of  the  objection  made  by  the  plaintiff  upon 
the  trial,  that  there  was  no  award  specifying  the  damages 
sustained  by  the  owners  whose  land  was  proposed  to  be 
taken,  and  no  statement  of  the  amount  of  benefit  to  the  ad- 
joining land. 

How  much  damage  had  Mr.  Granger  sustained  by  the 
taking  of  that  portion  of  his  property,  which  was  to  be  in- 
cluded in  the  proposed  improvement  I 

Unless  the  commissioners  know  this  fact,  I  see  not  how 
they  could  assess  the  amount  upon  the  property  benefited. 
The  report  is  silent  upon  the  subject  of  this  amount.  The 
commissioners  had  no  possible  legal  means  of  obtaining  this 
knowledge.  They  assessed  upon  Mr.  Granger's  remaining 
property,  two  hundred  dollars,  as  the  sum  to  be  paid  by 
him.  This  was  necessarily  an  adjudication  that  his  benefit 
was  two  hundred  dollars  more  than  the  value  of  the  pro- 
perty taken.  This  was  a  judgment  that  this  last  commission 
had  no  right  to  make.  They  had  no  authority  to  act  upon 
the  subject.  Their  only  duty  was  to  make  a  distribution 
,  of  the  amount  of  damage,  which  should  have  been  previously 
ascertained  by  the  prior  commissioners,  Mr.  Winton,  Mr. 
Leach  and  Mr.  Judson.  The  award  shows  merely,  that  the 
plaintiff  was  "fully  compensated  by  benefit"  to  the  adjoin- 
ing lands.  The  report  of  the  last  commission  finds  not  only 
that,  but  that  he  has  leceived  $200  benefit  in  addition.  It 
was  impossible  that  the  plaintiff  should  be  properly  charged 
with  this  sum,  unless  those  charging  it  knew  how  much 
compensation  he  was  entitled  to  for  the  property  taken. 
(Laivs  o/1857,^p.,  135-137,  $§  1-4). 

I  consider  this  proceeding  as  fatally  defective,  and  that  it 
afforded  no  protection  to  the  city  of  Syracuse  or  its  agents. 

The  defendant  insists  that  if  the  court  are  with  the  plain- 
tiff on  the  merits  of  the  case,  that  the  action  for  an  injunc- 
tion to  restain  the  defendant  from  opening  the  street,  will 
not  be  sustained.  The  defendant,  however,  expressly  con- 
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cedes  that  such  action  will  lie  where  the  injury  threatened 
is  irreparable,  where  it  is  necessary  to  prevent  multiplicity 
of  suits,  or  where  the  proceedings  create  a  legal  cloud  upon 
the  title.  The  main  object  of  the  action  is  to  restrain  the 
performance  of  the  work,  and  the  injury  of  his  property. 
It  is  different  from  the  case  of  a  bill  to  restain  the  collection 
of  a  tax. 

Concurring  substantially  in  the  legal  rule  thus  laid  down, 
the  plaintiff  claims  that  the  present  case  is  within  the  rules 
of  equity  justifying  a  preventive  remedy,  and  that  the  injury 
to  be  sustained  will  be  serious  and  irreparable. 

In  its  strict  etymological  signification  there  can  scarcely 
be  an  irreparable  injury  to  property,  that  is  one  which  can- 
not by  a  sufficient  amount  of  money,  be  restored,  amended, 
or  compensated  for.  The  legal  understanding  of  the  term 
gives  a  more  extended  signification.  Thus  the  loss  of  trade, 
the  permanent  ruin  of  a  house,  even  the  darkening  of  its 
windows,  by  which  its  daily  enjoyment  is  rendered  less 
available,  fall  within  the  idea.  So  the  diversion  of  streams, 
the  setting  back  of  water-courses,  the  establisment  of  new 
ferries  or  turnpikes,  the  improper  use  of  a  public  square,  the 
disturbance  of  a  burial-ground,  are  all  deemed  to  be  proper 
subjects  of  perpetual  injunction. 

So  where  a  trespasser  digs  into  and  works  a  mine,  to  the 
injury  of  the  owner;  where  timber  is  attempted  to  be  cut 
by  a  trespasser  in  collusion  with  a  tenant ;  or  where  there 
being  a  disputed  boundary,  one  of  the  claimants  is  about  to 
cut  down  ornamental  trees  on  the  disputed  territory ;  and  in 
all  cases  of  timber,  coals,  ores,  and  quarries,  where  the  party 
is  a  trespasser,  or  where  he  exceeds  his  rights,  the  injury  is 
held  to  be  within  the  description  of  an  irreparable  injury. 
(2  Story  Eq.  Jur.,  §§  926-929  :  Mace  agt.  Trustees  of  New- 
burgh,  15  How.,  161). 

In  the  present  case  the  premises  are  a  city  house  and  lot, 
which  have  been  occupied  by  him  for  thirty-five  years  past. 
The  west  wall  of  his  house  is  nine  feet  from  the  west  line  of 
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his  lot.  He  has  a  barn  and  carriage-house  on  his  lot.  The 
proposed  improvement  takes  six  feet  of  his  lot,  being  also 
two-thirds  of  his  carriageway  and  destroys  it,  and  cuts  off 
a  portion  about  five  feet  of  his  barn.  The  barn  must  be 
entirely  removed,  and  the  premises  left  without  one,  or  it 
must  be  moved  on  to  that  portion  of  the  premises  now 
used  as  a  garden  and  for  the  cultivation  of  fruit. 

I  think  an  injury  to  this  class  of  property,  and  of  the 
character  here  suffered,  where  its  value  as  ornamental  pro- 
perty is  interfered  with,  and  its  daily  use  for  the  comfort 
and  satisfaction  of  the  owner  are  materially  affected,  properly 
falls  within  that  jurisdiction  in  which  a  court  of  equity  ex- 
ercises its  preventive  powers. 

Judgment  of  general  term  should  be  reversed  and  a  new 
trial  ordered,  costs  to  abide  event. 

Judgment  affirmed. 
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RENSSELAER   COUNTY  COURT. 
SEARLES  agt.  CRONK. 

A  justice's  judgment,  rendered  on  the  verdict  of  a  jury,  for  the  defendant,  in  an 
action  of  trespass,  will  be  reversed  by  the  county  court  on  appeal,  where  it 
appears  that  the  plaintiff  would  be  entitled  to  nominal  damages  only. 

October  Term,  1869. 

APPEAL  from  justice's  judgment. 

The  action  was  trespass  quare  clausum  fregit. 

The  complaint  charged  the  defendant  with  having  entered 
the  plaintiff's  close  and  taking  therefrom  a  cow,  then  and 
there  being  in  the  plaintiff's  possession. 

The  answer  denied  the  allegations  of  the  complaint. 

The  trial  was  by  jury  and  resulted  in  a  verdict  of  no 
cause  of  action. 

The  justice  entered  on  the  verdict  a  judgment  against  the 
plaintiff  with  costs. 

The  plaintiff  appealed  to  this  court  from  the  judgment, 
alleging  it  to  be  without  and  against  law  and  evidence. 

The  evidence  clearly  showed  the  entry  into  the  plaintiff's 
close  and  the  driving  away  therefrom  of  the  cow,  then  in 
the  plaintiff's  possession,  by  the  defendant,  as  alleged  in  the 
complaint. 

It  was  also  shown  by  the  evidence  that  the  cow — which 
is  claimed  by  the  defendant  to  have  belonged  to  him  arid  to 
have  been  of  a  wild  and  unruly  nature  and  disposition, 
aroused  and  excited,  perhaps,  by  being  separated  by  him 
from  her  newly-born  calf — had  broken  out  of  the  lot  of  a 
person  other  than  the  plaintiff,  in  which  she  was  pastured 
for  the  defendant,  and  ran  in  and  upon  the  highway  along 
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or  past  the  close  of  the  plaintiff,  into  which  she  broke  and 
in  which  she  was  found  trespassing  by  his  wife  and  son,  who 
by  his  direction  placed  her  in  the  barn  yard  of  and  upon  his 
close,  where  she  was  so  found  by  them,  and  in  which  she 
afterwards  remained  until  her  rescue  and  removal  therefrom 
by  the  defendant,  about  a  couple  of  hours  after  her  capture 
by  them. 

It  further  appeared  from  the  evidence  that  the  perambu- 
lation of  the  cow  extended  through  the  grass  meadow  and 
oat  fields  of  the  plaintiff,  from  and  over  which  she  had  to  be 
pursued  and  driven  into  his  barn  yard,  from  which  she  suc- 
ceeded in  emerging  in  her  endeavor  to  escape  from  his  close 
and  custody,  which  was  frustrated  and  prevented  only  by 
the  vigilance  and  perseverance  of  his  wife  and  son,  by  whom 
a  considerable  portion  of  the  Lord's  day  was  consumed  in  so 
doing. 

From  the  nature  of  the  instructions  given  by  the  plaintiff 
to  his  wife  upon  the  subject,  it  is  not  improbable  that  this 
was  not  the  first  incursion  of  the  cow  into  his  close,  and 
that  it  was  his  intention,  should  another  occur,  to  seek  re- 
dress therefor  by  proceedings  under  the  statute  authorizing 
a  distress  of  cattle  doing  damage.  This,  the  rescue  of  the 
cow  by  the  defendant,  which  occurred  before  further  steps 
could  be  taken  by  the  plaintiff  thereunder,  prevented  his 
doing,  and  the  amount  of  the  damages  as  wrell  as  the  extent 
of  the  injury  sustained  by  him  by  reason  of  the  premises, 
were  consequently  not  further  shown  or  ascertained, 
but  they  were  not  necessarily  either  trifling  or  nominal 
merely. 

The  jury  before  whom  the  cause  was  tried  was  demanded 
by  the  defendant,  and  were  taken  by  the  constable  who 
appeared  for  him  before  the  justice,  by  whom  the  venire  was 

issued  and  delivered  to  him  by  the  defendant's  direction. 

0 

BUTTS,  for  plaintiff. 
WHITE,  for  defendant. 
VOL.  XXXVILL  21 
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ROMEYN,  County  Judge. — The  defendant  concedes,  what 
cannot  be  successfully  controverted,  that  the  verdict  of  the 
jury,  and  the  judgment  of  the  justice  founded  upon  it,  in 
this  cause,  are  without  and  against  law  and  evidence,  and 
most  be  reversed  unless,  as  he  claims,  this  court  is  at  liberty 
to  affirm  the  same  upon  the  assumption  that  the  plaintiff 
was  entitled  to  but  nominal  damages  therein.  This,  how- 
ever, I  do  not  feel  at  liberiy  to  do:  1st.  Because  I  do  not 
think  I  have  any  such  discretion;  and  2d.  Because  I  do  not 
think  this  is  any  such  case. 

1.  This  is  a  proceeding  in  error  from  a  judgment  of  a 
subordinate  tribunal  of  which  this  court  has  appellate  cog- 
nizance only,  and  is  not  an  application  for  a  new  trial  of  an 
action  in  the  same  court,  of  which  it  has  original  jurisdic- 
tion and  about  which  it  has  a  discretionary  power;  the  dis- 
tinction between  which  is  recognized  by  the  supreme  court 
in  Cady  agt.  Fairchild,  (18  J.  JR.,  129,)  where  it  is  said, 
"there  is  ground  for  a  distinction  between  granting  a  new 
trial  and  reversing  a  judgment  on  return  to  a  ctrtiorari;" 
and  was  acted  upon  by  the  same  court  in  Herrick  agt.  Stover, 
(5Wend.,  585,  589,)  where  it  was  held  that  the  judgment  of 
a  subordinate  tribunal  will  be  reversed  if  erroneous,  although 
the  suit  be  vexatious  and  the  plaintiff  entitled  to  but  nom- 
inal damages,  as  it  was  also  in  Dixon  agt.  Cloic,  (:>4  Wend., 
188.)  where  the  same  principle  is  applied  arid  the  question 
setjtled. 

In  a  court  like  this,  where  much  of  the  litigation  consists 
of  cases  in  which  the  amount  involved  is  so  diminutive  as 
scarcely  to  relieve  it  from  the  operation  of  the  rule,  de 
minimis,  while  its  consequences  may  be  so  serious  to  the 
litigant  as  to  transfer  his  property  to  his  adversary,  consign 
himself  to  a  prison,  and  commit  his  family  to  the  poorhouse 
What  would  be  left  to  the  large  class  thus  circumstanced,  if 
the  principle  contended  for  by  the  defendant  were  applied  to 
them,  but  the  relinquishment  of  a  legal  claim,  a  compliance 
with  an  unjust  demand,  or  submission  to  a  tedious  imprison- 
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ment  for  the  unsuccessful  prosecution  of  the  one  or  resistance 
to  the  other. 

That  it  is  inapplicable  to  this  court  at  least,  is  further  ap- 
parent from  the  provision  of  the  Code ;  the  three  hundred  and 
fifty-first  section  of  which  repeals  all  statutes  in  force  at  the 
time  of  its  adoption,  providing  for  the  review  of  judgments  in 
civil  cases  rendered  by  courts  of  justices  of  the  peace,  and 
regulating  the  practice  in  relation  to  such  review  and  directs 
that  thereafter,  the  only  mode  of  reviewing  such  judgments 
shall  be  by  appeal  as  prescribed  by  chapter  5,  of  which  it 
is  a  part;  and  the  366th  section  thereof,  which  requires 
this  court  upon  the  hearing  of  an  appeal,  such  as  this  is, 
to  give  judgment  according  to  the  justice  of  the  case,  with- 
out regard  to  technical  errors  or  defects  not  affecting  the 

w  O 

merits,  and  in  doing  so  to  affirm  or  reverse  the  judgment  of 
the  court  below,  which  the  368th  section  thereof  enacts, 
shall  be  with  costs  to  be  awarded  by  the  appellate  court 
to  the  prevailing  party,  and  thus  deprives,  if  it  does  not 
divest,  this  court  of  all  or  any  option  or  discretion  in  the 
matter,  save  in  regard  to  its  granting  or  withholding  a  new 
trial  of  the  cause  in  the  justice's  court,  or  the  county  court 
in  the  cases  and  for  the  causes  authorized  in  and  by  the 
366th  section  of  the  Code.  (Chapin  agt.  Churchill,  12 
How.,  367  ;  CooJc  agt.  Swift,  18  Id.%  454). 

2.  The  prosecution  was  necessitated  by  the  defendant's 
invasion  of  the  plaintiff's  domain.  The  action  was  proper 
for  the  redress  of  the  injury  for  which  it  was  brought  to 
obtain  reparation  by  the  plaintiff,  and  is  one  to  which  the 
principle  invoked  by  the  defendant,  has  been  deemed  inap- 
plicable. In  Asliby  agt.  White,  (reported  in  1  Salk.,  19 
and  2  L.  JRaym.,  955,)  it  is  said  by  Lord  HOLT  :  "  A  man 
shall  have  an  action  against  another  for  riding  over  his 
ground  though  it  do  him  no  damage,  for  it  is  an  invasion  of 
his  property,  and  the  other  has  no  right  to  come  there.  So 
if  a  man  gives  another  a  cuff  on  the  ear  though  it  cost  him 
nothing,  no,  uot  so  much  as  a  little  diachylon,  yet  he  shall 
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have  his  action;  for  it  is  a  personal  injury."     In  Mellor  agt. 
Spateman,  (1  Saund.,  346  a.)  it  is  said  by  Sergeant  WILLIAMS: 
"Whenever  any  act  injures  another's  right  and  would  be 
evidence  in  future  in  favor  of  the  wrong  doer,  an  action 
may    be  maintained  for  an  invasion  of  the  right  without 
proof  of  any  specific  injury."     In  Sedgwick  on  Damages  (3 
Ed.,  44,  45,)  it  is  said,  in  regard  to  the  right  invaded,  that  a 
verdict  and  judgment  for  the  smallest  amount  is  as  effectual 
as  any  sum,  however  large,  for  it  establishes  the  fact  of  the 
plaintiff's  title ;  and  that  in  the  common  case  of  trespass  to 
lauds,the  main  object  being,  usually,  to  determine  the  right, 
this  principle  becomes  very  important.     In  Chapman  agt. 
Maine  Manuf.   Co.,  (13  Conn.,  269,)  it  is  said  :    "  Generally 
when  one  encroaches  on  the  inheritance  of  another  the  law 
gives  a  right  of  action   and  even  if  no  actual  damages  are 
found,  the  action  will   be  sustained  and   nominal  damages 
given."     Indeed,  had  I  a  discretion  in  the  matter,  I   should 
deem  its  application  to  the  case  unauthorized  by  the  law 
or  the  facts  of  it.     It  is  the  theory  of  the  law,  and  should 
be  the  practice  of  the  courts,  to  furnish  a  remedy  and  afford 
relief  for  every  wrong  or  injury,  and  it  wonld  be  a  disgrace  to 
the  one  and  a  reproach  to  the  other  to  deny  the  former  or 
withhold  the  latter.     Ubijus,  ibi  remedium,  (Brooni's  Maxims, 
91).     In  Ashby  agt.   'White,  (2  L.  Eaym.,  955.)  before  cited, 
Lord  Chief   Justice   HOLT  observes :    If  a  rrfan  has  a  right 
he  must  have  a  means  to  vindicate  and  maintain  it,  and  a 
remedy  if  he  is  injured  in  the  exercise  and  enjoyment  of  it ; 
and  indeed  it  is  a  vain  thing  to  imagine  a  right  without  a 
remedy,  for  want  of  right  and  want  of  remedy  are  reciprocal. 
Indeed,  so  valuable  has  the  maxim  been  considered  that  it 
gave  occasion  for  the  first  invention  of  the  form  of  remedy 
called  an  action  on  the  case.     The  application  of  a  different 
principle  to  the  case  would  be  not  only  an  abuse  of  judical 
discretion  but  a  mistake  of  legal  presumption.     The  legal 
presumption  is,  as  we  have  seen,  that  he  who  has  suffered 
an  injury,  has  sustained  a  loss  and  is  consequently  entitled 


I. 

NEW  YORK  PRACTICE  REPORTS.  325 

Searles  agt.  Cronk. 

to  recover  on  proof  of  the  commission  of  the  injury  without 
proving  the  amount  of  the  damages  resulting  from  it, 
whether  they  be  nominal,  probable  or  possible,  merely 
fictual  damages  not  being  necessary  to  sustain  an  action.  An 
invasion  of  a  right  being  shown,  the  law  holds  injury  to  be 
the  probable  result  and  gives  judgment  against  the  wrong 
doer,  against  whom  it  presumes  everything  and  not  against 
the  well  doer,  who  is  as  much  entitled  to  nominal  as  to  ac- 
tual damages.  Omnia  praesumuntar  contra  spoliatorem.  It 
is  equally  so  whether  the  absence  of  proof  on  the  subject 
jirises  from  design  or  inadvertance  on  the  part  of  the  plain- 
tiff. In  Dixon  agt.  Clow,  (24  Wend.,  188,)  before  cited, 
which  was  an  action  of  trespass  for  an  entry  by  the  defend- 
ant of  the  plaintiff's  premises,  and  pulling  down  his  fence, 
originating  in  a  justice's  court  and  removed  into  the  common 
pleas,  by  plea  of  title  interposed  by  the  defendant  and  on 
the  trial  of  which  the  latter  court,  the  plaintiff's  counsel 
declined  to  prove  or  give  evidence  of  the  amount  of  his 
damages  and  in  wltich  the  jury,  as  in  this  case,  found  a 
verdict  for  the  defendant,  upon  which  a  judgment  was 
entered  in  the  common  pleas,  against  the  plaintiff  on  which 
the  latter  brought  a  writ  of  error  to  'the  supreme  court, 
which  held  that  if  he  succeeded,  as  he  did,  in  showing  an 
unlawful  entry  upon  his  land  or  throwing  down  of  his  fences 
or  exposure  of  his  fields,  he  was  entitled  to  a  verdict  for 
nominal  damages  at  least,  and  that  it  was  not  necessary  for 
him  to  prove  a  sum  01  that  any  particular  amount  of  damages 
had  been  sustained  ;  that  the  action  was  brought  for  the 
purpose  of  trying  the  extent  of  the  defendant's  right,  and 
that  every  unauthorized  entry  upon  lands  of  another  is  a 
trespass  and  whether  the  owner  suffered  much  or  little,  he 
was  entitled  to  a  verdict  for  some  damages. 

In  the  present  instance,  the  entry  was  unauthorized  by 
the  plaintiff,  and  was  unjustified  by  the  defendant,  who 
neither  pleaded  nor  proved  anything  exculpatory  of  it.  In 
the  Tonawanda  E.  E.  Co.,  agt.  Hunger,  (5  Denio,  255) ;  it  is 


326        NEW  YOKE  PEACTICE  REPORTS. 

Searles  agt.  Cronk. 

said,  that  every  unwarrantable  entry  by  a  person  or  his 
cattle  on  the  land  of  another  is  a  trespass,  whether  the  land 
be  fenced  or  not,  and  though  the  cattle  entered  from  the 
highway  and  the  land  was  unenclosed,  and  the  owner 
exercised  care  to  keep  themln  his  own  enclosure.  In  Slake 
agt.  Jerome,  (14=  J.  JR.,  406,)  it  was  held  that  a  person 
going  or  sending  on  the  land  of  another,  and  taking  away 
his  own  property,  in  that  case  a  mare  and  colt,  was  a  tres- 
passer. In  Hermance  agt.  Vernoy;  J.  R.,  5,  it  is,  also,  held, 
that  A.'s  cattle  is  on  B.'s  land,  confers  no  licence  upon  A.  to 
enter  and  take  it  away,  and  that  an  entry  by  A.  for  that 
purpose,  without  the  permission  of  B.,  is  a  trespass. 

The  hurt  and  trampling  of  the  crops  and  fences  as  well 
as  the  loss  of  time  and  trouble  of  the  plaintiff  and  his  wife 
and  son,  occasioned,  as  they  were,  by  the  tortious  act  of 
the  defendant  and  his  cow,  entitled  the  plaintiff  to  actual 
and  perhaps,  exemplary  damages  in  this  case.  In  Allaire 
agt.  Whitney,  (1  Hill,  E.,  487,)  it  is  said  by  Justice  COWEN, 
after  referring  to  the  admission  of  PO\A^LL  J.,  in  Asliby  agt. 
White,  before  cited,  it  would  not  be  difficult  in  all  such 
cases  to  show  the  degree  of  actual  damages  ;  that  the  time 
of  the  injured  party  had  been  consumed  in  doing  a  vain 
thing  or  one  comparatively  vain,  and  time  wras  money.  In 
Miller  agt.  Garling,  (12  How.  JR.,  203,)  which  was  an 
action  for  the  recovery  of  a  heifer  secretly  taken  from  the 
plaintiff's  possession,  it  was  held  he  was  entitled  to  recover 
damages  for  time  spent  and  expenses  incurred  by  him  in 
searching  for  her,  after  she  was  taken  by  the  defendant.  In 
Ward  agt.  Vanderbilt,  (1  Keyes,  JR.,  70  \)  in  the  court  of 
appeals,  it  is  held  that  where  on  evidence  submitted,  a  jury 
is  satisfied  that  certain  damages  accrued  to  the  plaintiff  as 
sickness  and  loss  of  time,  occasioned  by  the  defendant  as  a 
common  carrier  of  passengers,  it  may  award  such  damages 
to  the  plaintiff,  although,  he  has  offered  no  evidence  to 
prove  that  point ;  and  that  the  fact  that  there  was  no 
evidence  of  the  value  of  the  plaintiff's  time,  did  not  pre- 
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elude  it  from  giving  him  such  compensation  therefor,  as  it 
deemed  reasonable ;  and  if  the  loss  of  time  was  occasioned 
by  the  default  of  the  defendant,  the  plaintiff  was  certainly 
entitled  to  compensation  for  it. 

The  result  of  my  investigation  of  the  subject  is,  that  the 
jury  acted  under  a  misapprehension  of  both  the  law  and 
the  facts  in  rendering  the  verdict  they  did  in  this  case,  and 
that  the  judgment  entered  upon  it  by  the  justice  must  be 
reversed.  In  Brown  agt.  Perifield,  (24  Hoiv.,  64,)  it  is  held 
thai  where  a  referee  decides  against  the  weight  of  evidence 
and  errs  in  the  application  of  the  rules  of  law,  it  is  error  of 
fact  and  of  law,  and  that  a  wrong  result  upon  undisputed 
evidence  is  an  error  of  law,  and  the  judgment  on  the  report 
should  be  reversed.  In  Hathbone  agt.  Stanton,  (6  Barb., 
141,)  it  was  held  that  when  upon  any  one  question  which 
is  decisive  against  either  party,  there  is  evidence  on  one 
side,  and  none  on  the  other,  and  the  verdict  has  been  given 
for  the  party  who  has  given  no  evidence  upon  the  point  in 
question,  the  verdict  will  be  set  aside ;  and  that  if  the 
county  court  does  not  reverse  the  judgment  founded  on 
such  a  verdict,  it  is  the  duty  of  the  supreme  court  to  correct 
the  error  by  doing  so  itself. 

A  contrary  disposition  of  the  case  would  not  only  deprive 
the  plaintiff  of  all  remedy  against  the  defendant  for  the 
damages  and  costs  in  and  about  the  suit  in  the  justices 
court,  but  would  inflict  on  him  the  costs  and  expenses  of 
and  upon  the  appeal  in  this  court,  which  might  be  justly 
considered  an  arbitrary  exercise  of  judicial  discretion. 

Perhaps  greater  attention  has  been  bestowed  upon  this 
case  than  its  importance  might  seem  to  demand,  yet  not  more 
than  its  investigation  would  appear  to  require,  considering 
that  no  objection  was  made  and  no  question  was  raised  upon 
the  trial  by  or  on  behalf  of  the  defendant,  either  as  to  the 
sufficiency  of  the  evidence  or  the  amount  of  the  damages 
which  the  plaintiff  was  entitled  to  recover  therein. 

Judgment  reversed  with  costs. 
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SUPREME  COURT. 


SAMUEL  R.  CHILDS,   respondent,   agt.   EZIKIEL   L.  SMITH, 

appellant. 


The  organization  of  a  manufacturing  company,  under  the  general  law  of  the  state,  is 
not  effected  until  the  tiling  of  the  certificate  in  the  county  clerk's  office,  and  a  dupli- 
cate thereof  with  the  secretary  ot  state,  as  required  by  the  act. 

When  a  statute  which  grants  a  power  or  authority,  expressly  fixes  limits,  or  declares 
the  time  when  such  authority  shall  be  exercised,  or  begin,  all  other  time  is 
excluded. 

Consequently  where  an  agreement  is  made  that  one  person  shall  pay  to  another  a 
certain  sum  of  money  on  the  organization  of  a  certain  manufacturing  company,  and 
all  the  formalities  of  an  organization,  with  proper  certificates  made  and  signed  by 
the  corporators,  are  completed,  except  the  filing  of  the  certificate  and  duplicate  as 
required  by  the  general  act,  an  action  brought  to  recover  such  sum  of  money  is 
premature. 


Fourth  District,  Caldtvell,  General  Term,  July,  1869. 

Before  ROSEKRANS,  POTTER  and  BOCKES,  Justices. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  action  was  to  recover  $3,000,  part  of  the 
consideration  of  a  farm  conveyed  to  the  defendant  in  the 
town  of  Stratoga  Springs.  The  defendant  set  up  in  his 
defense,  among  other  things,  that  the  farm  in  question  was 
conveyed  upon  certain  conditions  to  be  paid  for,  in  the 
manner  according  to  the  agreement'  set  up  in  the  said 
answer,  and  not  otherwise ;  and  that  the  conditions  upon 
which  the  payment  was  to  .be  made  have  never  been  per- 
formed, and  also,  that  the  sum  mentioned  to  be  paid  was 
conditional,  depending  upon  an  agreement  on  the  part  of 
the  plaintiff,  which  has  never  been  performed. 

The  action  was  referred  to  a  sole  referee,  who  reported  in 
favor  of  the  plaintiff,  and  directed  judgment  for  $2253.91, 
with  costs.  From  this  judgment,  the  defendant  appeals. 


Jj 
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The  facts  found  by  the  referee,  and  his  conclusions  of  law, 

are  as  follows : 

First.  That  on  the  18th  day  of  April,   1869,  the  plaintiff 

was  the  owner  of  a  farm  of  about  one  hundred  and  h'lty  acres, 

situated  on  Union  Avenue,  about  two  miles  east  of  Saratoga 

Springs,  in  the  county  of  Saratoga. 

Second.  That  said   farm   was  then  incumbered  by   two 

mortgages  amounting  in   the  whole,  including  interest  to 

that  date,  to  the  sum  of  about  $10,000. 

Third.  That  about  fitty  acres  of  said  farm  was  muck  and 

clay  land,  which  the   parties  to  this  action  then  supposed 

was  valuable  for  the  purpose  of  manufacturing  brick  and 

peat  therefrom. 

Fourth.  That  on  the  said   18th  day  of  April,  1869,  the 

said  plaintiff  sold  and  conveyed  to  the  defendant,  the  above 

mentioned   farm,    excepting    about   four    acres   therefrom, 

that   the  same   were   conveyed   subject   to   the   said   two 

mortgages. 

Fifth.  That  the  agreement  between  the  said  parties,  and 
under  which  the  conveyance  was  made,  was  in  substnnce  as 
follows :  The  plaintiff  to  sell  the  said  farm  of  one  hundred 
and  fifty  acres,  to  the  defendant  for  the  price  or  sum  of 
$20,000,  to  be  paid  by  the  defendant  as  follows:  The 
defendant  to  assume  and  pay  the  two  mortgages  for  $10,000  ; 
two  thousand  dollars  to  be  deducted  or  allowed  for  the  four 
acres  reserved  by  the  plaintiff;  the  palintiff  to  have  one 
fourth  or  a  one  fourth  interest  in  the  above  mentioned  fifty 
acres  of  clay  and  peat  land,  for  which  he  was  to  allow  five 
thousand  dollars  on  said  purchase  price  ;  and  the  remaining 
sum  of  three  thousand  dollars  to  be  paid  by  the  defendant 
to  the  plaintiff  in  cash  ;  as  follows :  one  thousand  dollars 
at  or  within  a  few  days  from  the  time  of  delivering  the  deed, 
and  the  remaining  sum  of  two  thousand  dollars  when  the 
brick  and  peat  company,  (which  the  said  parties  then  pro- 
posed to  form,)  should  be  organized.  The  said  parties  to 
form  a  company  upon  the  said  fifty  acres  of  the  clay  and 
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peat  land,  with  a  capital  of  $150,000.  The  company  to 
reserve  seventy  thousand  dollars  of  the  stock  for  working 
capital,  the  remainder  of  the  stock  to  be  divided  as  follows: 
one  fourth  part,  $20,000,  to  belong  to  the  plaintiff;  one  half 
$40,000,  to  belong  to  the  defendant,  and  the  other  one  fourth 
part  $20,000,  when  the  company  was  organized,  plaintiff  was 
to  take  and  pay  the  defendant  therefor,  the  sum  of  $5,000. 
The  plaintiff  stating  to  the  defendant  at  the  time,  that  he 
believed  that  if  the  interest  was  paid  on  the  said  two  mort- 
gages, which  would  be  due  about  the  1st  of  July  then  next, 
the  mortgages  coald  remain,  and  he,  the  plaintiff,  would  see 
the  mortgagees  and  endeavor  to  have  them  remain,  if  such 
interest  was  paid;  but  there  was  no  agreement  by  the 
plaintiff  to  procure  any  extension  of  said  mortgages  or 
either  of  them. 

Sixth.  That  upon  the  delivery  of  said  deed,  and  on  the 
said  18th  day  of  April,  1S67,  the  defendant  took  possession 
of  the  said  farm  and  leased  the  same  for  farm  purposes, 
reserving  the  right  to  use  the  said  fifty  acres  of  clay  and 
peat  lands  for  the  purpose  of  developing  the.  same, 

Seventh.  That  upon  receiving  the  said  deed,  or  soon  there- 
after, the  defendant  made  and  delivered  to  the  plaintiff  his 
promissory  note,  payable  at  bank  for  $300,  and  on  or  about 
the  16th  day  of  August,  1S67,  the  defendant  delivered  to 
the  plaintiff  two  acceptances  for  $350  each,  one  due  in 
sixty  days  from  date,  and  the  other  in  ninety  days  from  date, 
thus  making  the  one  thousand  dollars  that  was  to  be  paid 
by  the  defendant  to  the  plaintiff  on  the  delivery  of  said 
deed. 

Eighth.  That  immediately  after  the  said  deed  was  delivered 
to  the  said  defendant  by  the  said  plaintiff,  the  plaintiff, 
defendant  and  one  William  B.  Laithe  executed  and  acknowl- 
edged articles  of  incorporation  (under  the  statute  of  the 
state  of  New  York,  in  relation  to  the  formation  of  corpora- 
tions for  manufacturing,  mechanical  and  chemical  purposes.) 
for  the  purpose  of  organizing  a  brick  and  peat  company  oil 
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the  said  fifty  acres  of  clay  and  peat  land,  as  contemplated 
by  said  agreement.  That  such  articles  of  incorporation 
were  drawn  up  by  the  defendant,  bearing  date,  April  29, 
1867,  and  were  duly  acknowledged,  before  the  proper 
officer,  on  the  3d  day  of  May,  1867,  that  the  amount  of 
capital  stock  of  said  company  mentioned  in  said  articles, 
was  one  hundred  and  fifty  thousand  dollars. 

Ninth.  That  upon  signing  said  articles  of  incorporation 
and  on  the  30th  day  of  April,  1867,  the  said  plaintiff, 
defendant  and  William  B.  Laithe  assumed  to  act  as  a  cor- 
poration and  met  as  such,  electing  officers  and  making 
provision  for  procuring  or  perfecting  the  title  in  the  said 
fifty  acres  to  the  company;  and  at  such  meeting,  defendant 
was  elected  president  of  said  company ;  the  plaintiff'  was 
elected  vice  president,  and  the  said  William  B.  Laithe  was 
elected  secretary  and  treasurer,  and  the  defendant  proposed 
rules  and  by-laws  for  the  government  of  said  corporation, 
which  were  adopted,  and  with  the  certificate  of  incorpora- 
tion, and  other  proceedings  were  entered  by  directijn  of 
defendant  in  a  book  procured  and  used  as  the  record  book 
of  said  corporation.  Action  was  also  taken  at  said  meeting 
in  relation  to  completing  the  grounds  and  yards  on  said  fifty 
acres,  and  procuring  machines  for  the  purpose  of  manu- 
facturing, as  soon  as  the  company  should  decide  what 
machine  they  would  use  for  that  place. 

Tenth.  The  said  articles  of  incorporation  were  never  filed 
in  the  secretary  of  state's  office,  neither  was  a  copy  or  dupli- 
cate made  or  filed  in  the  clerk's  office  of  the  county  of 
Saratoga ;  but  the  same  by  the  directon  of  the  defendant 
were  delivered  to  said  William  B.  Laithe  to  be  filed  in  the 
secretary  of  state's  office. 

Eleventh.  The  defendant  neglected  to  pay  the  interest  on 
snid  mortgages  when  the  same  became  due  in  July  1SG7, 
and  the  said  mortgages  were  foreclosed  by  a  sale  of  the 
mortgaged  premises,  and  were  purchased  under  said  sale  by 
John  C.  Hulbert,  Esq.,  of  Saratoga  Springs,  who  is  now  the 
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owner  thereof.  That  said  sale  embraces  the  said  fifty  acres 
of  clay  and  peat  land.  The  foreclosure  was  commenced 
soon  after  the  1st  of  July,  IS67,  and  the  premises  were  sold 
in  the  fall  of  1SG7. 

Twelfth.  That  after  the  foreclosure  and  sale  of  said 
premises  under  said  mortgages,  nothing  more  was  done  in 
relation  to  the  organization  of  said  corporation,  and  the  same 
was  abandoned. 

Thirteenth.  That  the  said  defendant  Smith,  has  not  paid 
to  the  plaintiff  the  said  sum  of  two  thousand  dollars  or  any 
part  thereof. 

Fourteenth.  That  the  $20,000  of  stock  which  by  said 
agreement  was  to  be  taken  by  the  plaintiff  and  five  thousand 
paid  thereof,  was  taken  by  the  said  William  B.  Laithe. 

Fifteenth.  That  the  brick  and  peat  company  as  proposed 
to  be  formed  by  the  parties  hereto,  was  formed  as  between 
them  and  the  said  Laithe,  and  as  regards  third  persons,  and 
the  same  became  and  was  a  coporation  defacto,  and  was  so 
formed  as  between  the  parties  hereto ;  that  the  contingency 
upon  which  the  said  two  thousand  dollars  was  to  become 
payable,  had  happened  before  the  commencement  of  this 
action. 

Conclusions  of  Law. — I  find  as  a  conclusions  of  law  that  the 
defendant  is  indebted  to  the  plaintiff'  in  this  action,  in  the 
sum  of  two  thousand. dollars,  with  interest  thereon  from  the 
1st  day  of  July,  1S67,  amounting  in  the  whole  to  the  sum 
of  two  thousand  two  hundred  and  fifty-three  dollars  and 
ninety-one  cents.  That  the  same  is  due  and  was  due  at 
the  time  of  the  commencement  of  this  action.  I  therefore, 
direct  judgment  to  be  entered  in  favor  of  said  plaintiff  and 
against  the  said  defendant,  for  the  sum  of  two  thousand 
two  hundred  and  fifty-three  dollars  and  ninety-one  cents, 
together  with  costs  and  disbursements  to  be  adjusted. 

J.  C.  HULBERT,  for  plaintiff. 
J.  A.  SHOUDY,  for  defendant. 
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By  the  court,  POTTER  J. — If  the  learned  referee  has  cor- 
rectly found  the  facts  in  this  case,  I  have  found  myself 
entirely  unable  to  sustain  his  conclusion  ol  law,  that  the 
defendant  is  indebted  to  the  plaintiff  in  the  sum  of  82,000, 
with  interest  from  the  1st  day  of  July,  18G7.  He  finds 
that  an  oral  agreement  between  the  parties,  that  this  sum 
of  $2.000  was  to  become  due  from  the  defendant  to  the 
plaintiff,  when  the  brick  and  peat  company,  (which  the 
said  parties  then  in  April,  1867,  proposed  to  form,)  should 
be  organized,  and  in  the  same  paragraph,  he  also  finds,  that 
when  the  said  company  was  organized,  the  plaintiff  was  to 
take  one  fourth  of  the  stock,  over  arid  above  the  working 
capital,  and  over  and  above  the  amount  that  was  to  be 
received  in  part  payment  of  the  farm,  arid  to  pay  the 
defendant  therefor,  the  sum  of  $5,000.  By  this  finding, 
these  two  sums  of  money  to  wit  $2,000  from  defendant  to 
plaintiff,  and  $5,000  from  plaintiff  to  defendant,  became  due 
at  the  same  identical  period  of  time.  It  is  the  simplest 
logic  that  proves,  that  if  at  a  given  period  the  plaintiff 
became  liable  to  pay  to  the  defendant  the  sum  of  $5,000, 
that  the  latter  could  not  at  that  monent  be  legally  indebted 
to  the  former,  but  the  reverse.  There  is  nothing  in  the 
fourteenth  finding  of  fact,  that  the  plaintiff's  portion  of 
stock  and  the  money  to  be  paid  therefor,  was  assumed  to 
be  paid  by  William  B.  Laithe,  that  releases  the  plaintiff 
from  his  liability  to  the  defendant.  No  fact  is  anywhere 
found  that  the  defendant  agreed  to  any  release  of  the  plain- 
tiff or  change  of  liability  of  the  plaintiff  to  him  ;  the  only 
legal  inference  is,  that  the  defendant  consented,  that  Laithe 
should  own  and  pay  plaintiff  for  such  stock,  and  what  is 
more  inexplicable  still  to  my  mind,  is,  that  these  two  cross 
liabilities  of  the  parties  can  be  created  by  the  same  oral 
agreement,  relate  to  the  same  transaction,  and  equally 
depend  upon  the  consummation  of  an  enterprise  for  their 
existence  as  liabilities,  from  the  one  to  the  other  and  upon 
the  same  moment  of  time,  to  wit,  upon  the  organization 
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of  an  incorporation  to  be  called,  ''  The  Saratoga  Brick  and 
Peat  Company,"  and  yet  the  one  party  be  held  liable,  anil 
•the  other  not. 

If  this  company  was  organized,  as  is  found  by  the  learned 
referee,  in  his  fifteenth  finding  of  fact,  but  which  I  think, 
is  a  question  of  law,  then  the  defendant  was  not  on  that 
day  indebted  to  the  plaintiff. 

It  is  equally  clear,  that  by  the  theory  of  the  case,  if  the 
incorporation  had  not  been,  and  was  not  formed  before  the 
commencement  of  this  action,  then,  the  period  of  the 
defendants  indebtedness  had  not  arrived  according  to  the 
finding  of  facts  by  the  referee.  As  I  think,  the  organization 
of  this  company  or  the  forming  of  an  incorporation,  is  a 
question  of  law,  it  may  be  well  to  examine  that  question. 
The  things  performed  by  the  parties, 'in  order  to  constitute 
an  organization,  are  matters  of  fact;  whether  the  per- 
formance of  those  things  constitute  an  organization,  is  a 
question  of  law.  These  are  not  changed  in  character  by 
their  classification,  as  facts,  or  law,  in  the  findings.  The 
referee,  I  think,  correctly  interprets  the  meaning  and  intent 
of  the  parties  in  their  agreement,  that  by  the  organizing,  or 
forming  this  company,  they  intended  to  create  a  corporation  • 
and  this,  he  holds,  was  the  contingency  upon  which,  the 
$2,000  became  due.  As  the  formation  of  this  body  cor 
porate,  was  not  directly  a  legislative  act,  it  could  only 
become  a  corporation  by  a  compliance  with  the  provisions 
of  the  general  act,  which  authorizes  their  organization. 
(Chap.,  40,  Laws  of  1848).  Under  this  act,  three  or  more 
persons  may  make,  sign  and  acknowledge,  before  a  proper 
officer,  and  file  in  the  office  of  the  clerk  of  the  county  in 
which  the  business  of  the  company  shall  be  carried  on,  and 
a  duplicate  thereof  with  the  secretary  of  state,  a  certificate 
in  writing,  in  which  shall  be  stated,  the  corporate  name  of 
the  company,  and  the  objects  for  which  the  company  shall 
be  formed  &c.  It  is  found  by  the  referee  as  a  fact,  that  no 
certificate  was  filed  in  the  office  of  the  clerk,  of  Saratoga 

'  O 
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county,  arid  no  duplicate  was  ever  filed  in  the  office  of  the 
secretary  of  state.  How  then,  did  they  become  a  corpora- 
tion, and  when  ?  How  did  they  become  such  a  corporation 
as  by  their  agreement  they  intended  ?  The  second  section 
of  this  statute  forbids  all  inferences  or  conclusions,  to  be 
drawn  from  other  acts  of  the  parties  as  to  this,  by  declaring 
how,  and  when,  they  can  become  a  corporation,  viz.  "  When 
the  certificate  shall  have  been  fled  as  aforesaid,  the  persons 
icho  shall  have  signed  and  acknowledged  such  certificate,  and 
their  successors,  shall  be  a  body  politic  and  corporate,  &c." 
There  is  no  statute,  and  I  have  been  unable  to  find  any 
common  law,  that  authorizes,  or  allows,  of  any  other  time, 
when  a  corporation  has  been  or  can  be  formed  under  this 
general  law,  than  that  of  the  time  of  filing  the  certificate 
and  its  duplicate  as  aforesaid.  When  a  statue,  which  grants 
power,  or  authority,  expresly  fixes,  limits  or  declares,  the 
time  when  such  authority  shall  be  exercised,  or  begins,  all 
other  time  is  excluded. 

The  statute  nowhere  makes  a  meeting  of  the  individuals 
who  intend  to  constitute  themselves  the  corporators,  or 
any  resolutions  by-laws,  choice  of  officers,  or  other  formalities 
prior  to  the  filing  of  such  certificates,  the  creation  of  or  the 
evidence  of  the  existence  of  a  corporation.  They  are  not 
mentioned  as  having  anything  to  do  with  its  creation,  nor 
do  I  know  of  any  adjudication  of  any  court  to  that  effect. 
However,  necessary  or  convenient,  all  these  proceedings 
may  be,  to  secure  due  organized  .action  of  its  members, 
whether  made  before  or  after  the  incorporation  itself,  it 
confers  no  corporate  power ;  no  legal  right  to  act.  The 
preparation  of  books  and  by-laws,  and  the  writing  out  of 
their  proceedings  therein  before  preparing  their  articles,  is 
very  good  evidence  of  intent  of  parties  in  future  to  create 
a  corporation,  but  is  not  made  legal  evidence  of  corporate 
power.  They  have  still  no  legal  existence,  and  no  bill  could 
be  filed  to  dissolve  them.  The  referee  finds,  that  this 
action  of  the  parties,  was  the  formation  of  a  corporation 
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defacto,  as  to  third  parties,  and  it  was  so  formed  as  between 
the  parties  to  this  action.  This  finding  w^as  unnecessary 
arid  immaterial  so  far  as  relates  to  third  persons ;  no  such 
persons  are  concerned  in  the  case,  and  such  a  finding,  as 
between  the  parties,  whom  the  law  presumes,  knew  it  was 
not  true,  was  error.  These  parties  are  presumed  to  know 
the  law,  each  party  as  well  as  the  other  knew,  that  no  legal 
corporation  had  been  formed.  Each  had  a  claim  against 
the  other,  contingent,  and  to  become  due  upon  the  forma- 
tion of  this  corporation,  which  means  a  legal  corporation. 
Each  is  presumed  to  know  what  requisites  the  law  demanded, 
to  create  a  corporation  ;  each  could  make  his  demand  against 
the  other  mature  and  due  only,  by  a  creation,  in  conformity 
with  the  provisions  of  the  statute. 

The  only  agreement  or  promise  of  the  plaintiff  to  pay  this 
$2,000,  by  the  proofs,  was  conditional;  the  plaintiff  could 
only  recover  by  showing  that  condition  to  have  been  per- 
formed. The  plaintiff,  on  his  part,  neither  proceeded  to 
secure  such  compliance  with  the  law,  nor  made  a  demand 
of  the  defendant  to  make  such  compliance;  and,  of  course, 
was  met  with  no  refusal  by  the  defendant  to  act  in  the 
matter.  His  demand  was  not,  therefore,  due  when  he  com- 
menced his  action ;  the  period  had  not  arrived  when,  by  his 
agreement,  it  was  to  become  due;  he  has  not  even  put  the 
defendant  in  default  by  showing  a  demand,  and  a  refusal  on 
his  part  to  perfect  the  organization  by  which  it  was  to 
become  due.  It  was  as  much  the  duty  of  the  plaintiff,  as 
of  the  defendant  to  see  that  the  organization  and  act  of 
incorporation  was  perfected;  indeed  he  was  most  in  fault. 
When  the  articles  for  an  incorporation  had  been  prepared 
by  the  defendant,  and  signed  and  acknowledged  by  the 
intended  corporators  on  the  day  of  their  execution,  they 
were  delivered  by  the  defendant  to  the  plaintiff;  this  appears 
from  the  plaintiff's  own  evidence.  Instead  of  filing  them 
with  the  clerk  of  the  county  and  making  and  filing  a  dupli- 
cate with  the  secretary  of  state,  as  the  statute  required,  he 
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kept  it,  and  sent  it  to  Wm.  Laithe,  at  Albany,  who  did  not 
receive  it  till  the  20th  July,  and  who  then  held  it  until 
after  this  action  was  commenced,  which  was  on  the  27th  of 
November,  and  he  then  sent  it  to  plaintiff's  attorney.  This 
Wm.  Laithe  is  the  party  to  the  articles  whom  the  referee 
finds  was  to  take  the  plaintiff's  stock,  as  a  part  of  the 
arrangement.  It  may,  or  may  not,  be  significant  of  design 
on  the  part  of  Wm.  Laithe,  who  the  referee  finds  was  a 
party  to  the  agreement,  and  who  was  to  take  and  pay  the 
plaintift  $5,000  for  Ms  stock  when  the  corporation  was 
formed,  that  he  should  delay  its  formation.  His  retaining 
the  articles  for  so  long  a  time  without  filing  them,  and  after- 
wards sending  them  to  the  plaintiff's  attorney,  is  certainly 
not  chargeable  to  the  defendant  as  a  fault.  It  is  very  clear 
from  the  whole  case,  that  the  whole  negotiation  of  the 
parties,  and  their  understandings  and  agreements  of  liability 
to  each  other,  was  to  depend  upon  the  organization,  incor- 
poration, and  success  of  a  stock  company  for  the  manufac- 
ture of  brick  and  preparation  of  peat,  and  that  the  failure 
and  abandonment  by  the  parties  of  that  enterprise,  carries 
with  it  the  basis  upon  which  the  agreements  to  pay  were 
made.  If  this  is  so,  it  is  unjust  that  one  of  the  parties 
should  bear  all  the  burdens  of  the  failure.  It  is  true,  the 
defendant  entered  into  possession  of  the  farm;  it  is  also  true 
that  he  paid  the  plaintiff  $1,000  of  its  consideration,  and 
S-jOO  of  interest  on  the  mortgages.  The  plaintiff  entered 
into  the  possession  of  a  part  of  the  consideration  money. 
The  defendant's  possession  of  the  peat  and  clay  land  was  as 
trustee  for  the  future  corporation.  The  defendant's  posses- 
sion of  the  remainder  of  the  farm  was  subject  to  mortgages 
which  all  the  parties  knew  endangered  their  future  suc- 
cess, for  they  covered  the  peat  lands  also.  Each  of  the 
parties,  therefore,  were  bound  to  see  the  mortgages  pro- 
vided against. 

The  case  cited  by  the  plaintiff,  to  prove  that  corporations, 
or  persons  acting  and  holding  themselves  out  to  be  such, 
VOL.  XXXVIEI.  22 
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are  estopped  from  denying  their  legal  incorporation  to 
third  persons  and  to  parties  who  have  been  induced  to  give 
credit  to  their  representations,  are  not  controverted.  The 
proposition  is  sound,  but  has  no  application  to  tiiis  case. 
There  was  no  holding  out  here,  but  among  parties  them- 
selves, all  equally  well  informed  as  to  their  legal  rights ; 
nobody  was-  misled  or  deceived.  What,  then,  was  the 
intent  of  the  parties  by  their  agreement?  Whose  obliga- 
tions were  to  become  payable  and  mature  upon  the  organi- 
zation of  the  corporation?  Was  it  to  be  real,  and  a  legal 
corporation,  or  a  mere  bogus  and  sham  organization  ?  The 
subsequent  action  of  the  parties,  as  found  by  the  referee, 
shows  that  the  acts  performed  were  not  of  what  the  law 
required  to  create  a  corporation.  The  articles  wrere  draw  n 
up  under  the  provisions  of  the  act  of  1848,  in  relation  to 
the  formation  of  corporations  for  manufacturing,  mechanical 
and  chemical  purposes,  for  organizing  a  brick  and  peat 
company.  It  is  clear  then,  that  the  parties  contracted 
with  reference  to  a  real  corporation ;  such  as  the  statute 
authorizes  ;  and  to  no  other.  I  think  the  learned  referee  is 
also,  mistaken  as  to  there  being  a  defacto  corporation 
created.  In  no  one  of  the  cases  cited,  has  there  been  the 
omission  to  file  certificates  of  some  kind,  and  of  user  on  the 
part  of  the  corporators  under  it.  In  such  cases,  where  there 
has  been  user,  defects  in  organization  does  not  relieve  them 
from  liability  as  to  third  persons,  and  to  others  who  have 
given  credit.  They  are  then  a  corporation  defacto  /  but  as 
between  themselves,  all  equally  responsible  for  vitality, 
upon  the  performance  of  the  act,  which  alone  creates  their 
existence,  and  without  even  an  act  of  user,  I  think,  they 
became  a  corporation  defacto,  neither  in  fact  nor  law.  It 
appears  to  me,  it  is  not  only  without  precedent,  but  is  little 
less  than  absurd,  to  characterize  such  acts,  sufficient  to 
create  a  corporation,  even  defacto.  All  these  acts  transpired 
three  days  before  the  signing  of  the  articles  5.  these  acts 
were  understood  by  all  the  parties,  to  be  in  contemplation 


NEW  TORE  PKAOTICE  REPORTS.  339 

Childs  agt.  Smith. 

1 • w  — . — 

of  a  future  organization  of  a  corporation,  and  not  to  be  acts 
that  constituted  it  a  corporation. 

I  have  thus  far  treated  the  case,  as  adopting  the  correct- 
ness of  the  real  findings  of  fact  by  the  referee,  and  upon  the 
assumption,  that  all  the  rulings  on  the  trial,  are  without 
objection.  If  we  are  right  in  the  views  of  the  law  above 
discussed,  then  the  various  rulings  of  the  referee,  in  admit- 
ting in  evidence  the  paper  signed  by  them  as  evidence  of 
the  incorporation  in  question,  was  error.  Its  admission  was 
objected  to  on  that  ground,  and  overruled  and  exception  was 
duly  taken.  The  ninth  section  of  the  statute,  under  which 
they  proposed  to  organize,  provides  what  shall  be  evidence 
of  an  incorporation  under  that  act,  to  wit;  section  9. 
"The  copy  of  any  certificate  of  incorporation,^?^  in  pur- 
suance of  this  act,  certified  by  the  county  clerk  or  his 
deputy,  to  be  a  true  copy,  and  the  whole  of  such  certificate, 
shall  be  received  in  all  courts  and  places  as  presumptive 
legal  evidence  of  the  fact  therein  stated."  No  statute  or 
common  law  rule  can  be  found  to  sustain  for  that  purpose, 
a  paper  so  inchoate  and  imperfect  as  that  allowed  in  this 
case.  By  a  well  established  common  law  rule,  the  best 
evidence  which  the  nature  of  the  case  permits,  must  be 
offered.  If  the  best  evidence  offered  fails  to  prove  the  exist- 
ence of  a  corporation,  it  should  not  be  received  and  acted 
upon,  and  the  referee  erred  again  after  the  plaintiff  rested, 
in  relying  upon  such  proof  to  establish  a  corporation,  and 
in  refusing  upon  request  to  strike  out  such  evidence. 

The  referee  having  acted  upon  this  evidence  in  his  find- 
ings, as  he  clearly  shows,  I  think  the  judgment  should  be 
reversed  for  that  reason.  Upon  the  case,  as  it  appears  to 
me,  the  burden  of  proof  being  on  the  plaintiff,  that  he 
failed  to  make  out  his  case.  There  is  evidence  however, 
if  it  had  been  legal,  upon  which  the  referee  might  have 
found  as  he  did. 

In  such  cases,  though  the  reviewing  court  would  have 
arrived  at  a  different  conclusion,  we  could  not  reverse  upon 
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that  ground.  The  referee  saw  the  parties  and  witnesses, 
and  could  judge  of  their  manner  of  testifying,  which 
always  carries  with  it,  its  proper  influence,  and  the  court 
will  always  hesitate  to  disturb  findings  of  fact,  where  the 
referee  is  known  to  possess,  as  in  this  case,  high  legal  pro- 
fessional skill  and  undoubted  integrity.  I  think,  however, 
the  errors  both  in  the  findings  of  fact  upon  illegal  evidence, 
and  the  conclusions  of  law  based  thereon,  in  this  case, 
demand  a  reversal  of  the  judgment. 
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N.  Y.  SUPERIOR  COURT. 
CLARK  agt.  BINNINGER. 


The  United  States  court  in  bankruptcy  has  no  jurisdiction  or  power,  to  interfere 
•with  or  to  arrest  the  proceedings  of  a  state  court,  in  the  ordinary  and  legitimate 
administration  of  justice. 

Consequently,  in  an  action  in  the  state  court  between  partners,  for  a  dissolution  of 
the  copartnership  and  for  the  winding  up  of  the  business  of  the  firm,  &c.,  in  which 
an  injunction  is  granted  and  a  receiver  appointed,  who  has  taken  possession  of 
the  partnership  property,  an  assignee  in  bankruptcy  proceedings,  commenced  subse- 
quently against  the  same  parties  in  the  United  States  district  court,  has  no  right 
to  demand  of  the  receiver  possession  and  control  of  the  propertj^in  charge  of  the 
latter ;  and  where  this  is  done  by  the  assignee,  he  will  be  deemed  in  contempt  by 
the  state  court 


Special  Term,  February,  1870. 

THE  motion  is  to  punish  the  respondent,  John  S.  Beecher, 
for  contempt  of  court,  in  violatieg  an  order  of  injunction, 
and  in  disturbing  the  possession  of  ,a  receiver  appointed  by 
order  of  this  court. 

ROGER  A.  PRFOR  and  JAMES  F.  MORGAN,  counsel  for 

motion. 
MR.  BANGS,  opposed. 

McCuNN,  J. — The  respondent  admits  the  facts  constitut- 
ing the  contempt,  but  urges,  in  justification,  an  alleged 
authority  as  assignee  in  bankruptcy,  to  demand  and  receive 
possession  of  the  property  in  the  hands  of  the  receiver  of 
this  court.  • 

Thus,  the  single  question  before  me  is  the  sufficiency  of 
the  justification  presented  by  the  respondent,  and  the  deci- 
sion of  that  question  turns  on  the  authority  of  the  federal 
court  in  bankruptcy  to  interfere  with  or  to  arrest  the  pro- 
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ceedings  of  a  state  court  in  the  ordinary  and  legitimate 
administration  of  justice. 

The  action  in  this  court  was  in  the  nature  of  a  bill  in 
equity,  brought  by  one  partner  against  another  on  the  dis- 
solution of  the  copartnership,  for  the  purpose  of  winding  up 
the  copartnership,  paying  the  creditors,  and  adjusting  the 
reciprocal  rights  and  equities  of  the  copartners.  That 
action  is  progressing  in  an  orderly  course  of  development 
towards  a  final  judgment,  wherein  the  rights  and  interests 
of  the  several  creditors,  as  well  as  of  the  partners  intersese, 
will  be  ascertained,  adjusted,  and  protected  upon  the  prin- 
ciples of  equity  applicable  in  analogous  cases. 

In  aid  of  the  ultimate  relief  an  injunction  was  granted 
and  a  receiver  appointed,  with  a  view  to  the  piotection  of 
the  copartnership  property  pendente  lite. 

The  action  was  commenced  on  the  19th  day  of  November, 
1869;  on  the  19th  day  of  November,  1869,  a  receiver  of  the 
copartnership  property  was  appointed;  on  the  said  19th  of 
November  the  receiver  executed  and  filed  the  requisite  bond ; 
on  the  said  19th  of  November  the  receiver  took  possession 
of  the  copartnership  property,  and  has  remained  in  posses- 
sion to  the  present  moment. 

The  regularity  and  validity  of  these  proceedings,  in  this 
court,  are  not  to  be  impeached  by  any  federal  tribunal 
(U,  S.  Constitution,  art.  IV.  §  1 ;  exparte  Burns,  7  Laiv  Reg., 
105  ;  Atkinson  agt.  Purdy,  Crdbbe,  551 ;  United  States  agt. 
Howlandj  4  Wheaton,  115;  10  Wheaton,  25). 

The  instant  the  receiver  took  possession,  the  copartner- 
ship property  passed  into  the  custody  and  control  of  this 
court,  of  which  he  was  the  officer.  His  possession  is  the 
possession  of  the  court. 

So  by  virtue  of  the  order  of  this  court  appointing  the 
receiver,  and  the  filing  his  bond  in  pursuance  of  that  order, 
the  receiver  was  vested  with  the  legal  title  to  all  the  copart- 
nership property;  that  property,  in  contemplation  of  law, 
is  no  longer  the  property  of  the  copartnership,  and  their 
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only  interest  in  it  is  An  equitable  right  to  whatever  surplus 
may  remain  after  satisfaction  of  the  copartnership's  creditors. 

On  the  llth  of  December,  1869,  proceedings  in  bank- 
ruptcy were  commenced  against  the  copartnership  of 
Binninger  &  Clark ;  on  the  22d  of  Decembei,  1869,  they 
were  adjudicated  bankrupts;  and  afterwards,  on  the  —  day 
of ,  John  S.  Beecher  was  appointed  assignee. 

Afterwards,  on  the  —  day  of  January,  1870,  the  said 
assignee  demanded  of  the  said  receiver  the  possession  of  the 
property  of  the  said  copartnership,  which  possession  the 
receiver  refused  to  surrender  or  deliver  to  the  assignee. 

Recognizing  and  respecting  the  legitimate  powers  of  the 
district  court,  I  nevertheless  contest  the  authority  of  that 
honorable  court  to  oust  the  already  attached  jurisdiction  of 
the  superior  court,  and  to  compel  the  surrender,  by  its 
officer,  of  property  duly  and  lawfully  in  its  custody,  and 
which  is  now  in  course  of  judicial  administration. 

That  court,  as  a  court  of  bankruptcy,  is  the  creature  of 
statute,  and  has  no  power  beyond  that  expressly  conferred 
upon  it  (ex  parte  Hugh  Campbell,  7  Am.  Law  Reg.,  100). 

Antecedently  to  and  independently  of  the  bankrupt  act 
of  March  2d,  1867,  that  court  had  no  authority  to  enjoin 
parties  or  proceedings  in  a  state  court,  nor  otherwise  in  any 
way  to  interfere  with  its  process  or  proceedings  (Act  of 
March  2,  1793;  Kent's  Com.,  412;  3  Story's  Com.,  521-626). 

No  such  authority  is  conferred  by  the  bankrupt  act  of 
March  2d,  1867,  neither  in  terms  nor  by  implication  (ex 
parte  Campbell,  supra ;  Clark  agt.  Rist,  3  McLean,  494 ; 
Matter  of  Burns,  7  Am.,  Law  Reg.,  105 ;  Atkinson  agt. 
Purdy.  Crabbe,  557). 

The  bankrupt  act  expressly  reserves  and  preserves  intact 
all  liens  existing  at  the  commencement  of  the  proceedings 
in  bankruptcy,  (Sec.  14  Bankrupt  Act,  1867 ;  Clarke  agt. 
Rist,  supra',  ex  parte,  Donaldson,  18  Am.,  Law  Reg.,  213; 
Matter  of  Allen,  1  N.  T.  Legal  Obs.,  115 ;  Re  Houscberger 
agt.  Zibeticn,  2  Bank.  Reg.,  33.) 
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Upon  familiar  principles,  each  partner  has  a  specific  lien 
on  the  copartnership  property,  for  the  satisfaction  of  the 
copartnership  debts,  and  for  the  payment  of  any  surplus 
that  may  remain  to  him  after  the  adjustment  of  the  rights 
and  equities  between  themselves  ;  and  the  object  of  a  suit 
in  equity  between  patners — particularly  of  the  action  in  the 
superior  court,  is  to  enforce  and  effectuate  that  lien, 
(Lindley  on  Partn.,  577,  et  seq). 

The  intent  and  policy  of  the  bankrupt  law  of  1867,  is  to 
insure  an  equitable  appropriation  of  the  debtor's  property 
to  the  satisfaction  of  %the  claims  of  creditors  ;  hence,  the 
only  transfers  and  assignments  which  it  denounces  and 
invalidates,  are  transfers  and  assignments  in  preference  or 
in  fraud  of  creditors  (sec.  39).  Nothing  in  the  bankrupt 
act  distinguishes  and  declares  the  district  court  the  only 
forum  where  a  just  and  equitable  distribution  of  the 
debtor's  property  can  be  consummated;  and  the  jurisdiction 
of  other  tribunals  of  competent  authority,  except  in  admin- 
istration of  bankruptcy,  is  neither  expressly  nor  impliedly 
excluded. 

When  this  court  acquired  jurisdiction  of  the  copartner- 
ship, no  proceeding  in  bankruptcy  had  been  instituted,  and 
there  was  then  no  pretense  of  claim  for  the  jurisdiction  of 
the  district  court. 

The  amity  subsisting  between  the  tribunals  of  kindred 
and  associated  governments,  forbids  the  suggestion  in  the 
district  court  that  the  action  in  this,  the  superior  court,  can 
terminate  otherwise  than  in  an  equitable  administration  of 
the  copartnership  effects ;  nor  can  it  be  contended  for  a 
moment  that  the  commencement  of  an  action  in  a  state 
court,  is  an  act  of  bankruptcy,  nor  is  it  obnoxious  to  the 
provisions  or  policy  of  bankruptcy  law. 

The  superior  court  of  the  city  of  New  York,  and  the  dis- 
trict court,  in  administering  the  affairs  of  dissolved  or 
insolvent  copartnerships,  proceeds  upon  the  same  principle? 
aud  with  an  equal  solicitude  to  protect  the  rights  of  credi 
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tors  ;  hence,  there  is  no  occasion,  with  a  view  to  justice  or 
equity,  why  the  district  court  should  attempt  to  oust  the 
jurisdiction  of  this  court 

My  position  is  grounded  as  well  upon  authority  as  reason. 
In  the  cases  cited  below — all  federal  adjudications — the 
power  and  jurisdiction  claimed  for  the  district  court  were, 
in  some  instances,  impliedly,  and  in  others,  most  expressly 
and  distinctly  disclaimed  and  repudiated  by  the  very  tribu- 
nals in  whose  favor  these  anomalous  pretentions  were 
assserted.  (Sedgwick,  Assignee*  agt.  Minck,  et  al.}  I  Bank- 
rupt Reg.,  204 ;  Sedgwick,  Assignee,  agt.  Place  et  al.,  1 
Bankrupt  Reg.,  204;  in  the  matter  of  Hugh  Campbell,  7 
Am.  Law  Reg.,  100  ;  in  re  Burns,  7  Am.  Law  Reg.,  105  ; 
Hawkin's  Appeal  and  Am.  Law  Reg.,  205;  S.  C.,  2  BanJc- 
rupt  Reg.,  122 ;  Taylor  agt.  Canyl,  20  How.,  U.  S., 
584;  ex  parte  Allen,  1  N.  T.,  Legal  Obs.,  115  ;  Clarke  agt. 
Rist,  3  McLean,  494 ;  Sulivan  agt.  Hieskell,  Crabbe,  525 ; 
ex  parte  Dudley,  1  Penn.  L.  J.,  302,  323 ;  Atkinson  agt. 
Purdy,  Crabbe,  557  ;  ex  parte  Donaldson,  16  Am.  Law  Reg., 
213;  in  the  matter  of  Smith,  1  Bankrupt  Reg.,  169;  in  re 
Miles  W.  Hill,  2  Bankrupt  Reg.,  53  ;v  Langley  agt.  Penny, 
8  Am.  Law  Reg.,  428  ;  Farrin  agt.  Crawford,  2  Bankrupt 
Reg.,  181  ;  in  re  Marks,  2  Bankrupt  Reg.,  175;  re  Hazleion, 
2  Bankrupt  Reg.,  12 ;  4  Cranch,  179  ;  7  How.  U.  S.,  612, 
625). 

Let  us  see  what  some  of  the  most  learned  and  eminent 
members  of  our  federal  courts  say  upon  this  subject.  In 
1868,  Judge  McCANDLESS,  of  the  western  district  of  Penn- 
sylvania, says,  in  the  matter  of  Hugh  Campbell,  a  bankrupt, 
cited  above,  (that  was  a  motion  to  dissolve  an  injunction 
against  the  sheriff,  and  which  was  granted) :  "  Have  we 
the  right  to  interfere  with  the  court  of  a  state  in  the  legiti- 
mate exercise  of  its  functions  ?  After  much  reflection,  I 
am  satisfied  we  have  not,  nor  with  the  actors  or  parties 
litigating  before  them."  After  citing  some  portions  of  the 
bankrupt  law,  whereby  those  without  legal  acumen  might 
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be  led  to  think  some  power  was  granted  to  interfere  with, 
state  courts  and  their  proceedings,  he  says,  tl  staring  them 
in  the  face  was  the  act  of  the  2d  of  March,  1793. 
Section  five  expressly  declaring,  unor  shall  a  writ  of  injunc- 
tion be  granted  to  stay  proceedings  in  any  court  of  a  state  •/' 
and  Judge  MCCANDLESS,  in  the  same  case  expressly  holds 
"  that  there  is  nothing  in  the  bankrupt  law  to  repeal  this 
statute  ;"  and  the  authority  conferred  by  the  fortieth  section 
of  the  act  to  protect  the  debtor's  property,  was  not  intended 
to  refer  to  the  courts  of  a  state  nor  to  its  officers.  "It  does 
not  refer  to  the  courts  of  a  state,  or  to  their  executive 
officers."  It  was  not  designed  to  arrest  the  whole  machinery 
of  another  and  independent  forum,  which  is  exercising  its 
best  efforts  to  marshal  the  assets  of  the  debtor,  and  after 
discharging  the  legitimate  liens  to  which  they  are  subject, 
reserving  the  residue  as  a  fund  in  bankruptcy  ;"  and  I  hold 
that  there  could  not  be  language  more  in  point  to  the  case 
at  bar  than  this  language.  Again,  he  says:  "When  the 
jurisdiction  of  a  court,  and  the  right  of  a  plaintiff  to  prose- 
cute his  suit  in  it  have  once  attached,  that  right  cannot  be 
arrested  or  taken  away  by  proceedings  in  another  court; 
thes*3!  rules  have  their  foundation,  not  merely  in  comity  but 
in  necessity."  Again,  be  says:  ''neither  can  one  take  prop- 
erty from  the  custody  of  the  other  by  replevin  or  other 
process,  for  this  would  produce  a  conflict  of  jurisdiction 
extremely  embarrassing  in  the  administration  of  justice."  * 
*  *  Hence,  he  says  :  "  That  the  United  States  court  has 
no  supremacy  or  power  by  injunction  over  the  state  courts," 
and  he  holds  "  that  there  is  no  power  in  the  bankrupt  law, 
limiting  the  jurisdiction  of  the  state  courts,  nor  does  it  confer 
any  potver  on  the  bankrupt  court  to  supersede  their  jurisdic- 
tion or  wrest  property  from  the  custody  of  their  officers  ;  on 
the  contrary,  he  says,  "  in  other  words,  as  to  the  estate  or 
property  of  the  bankrupt,  the  assignee  is  only  subrogated  to 
all  his  rights  and  responsibilities.  The  act  (bankrupt  act,) 
sends  the  assignee  to  the  state  courts,  and  admits  its  power 
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over  him.  It  confers  no  authority  on  this  court  (the  United 
States  court,)  to  restrain  proceedings  therein  by  injunction 
or  other  process,  much  less  to  take  property  out  of  its 
custody  or  possession  with  a  strong  hand  ;"  and  he  finally 
concludes  by  saying  that  we  shall,  therelore,  be  compelled 
to  dissolve  this  and  all  other  injunctions  in  similar  cases. 
Mr.  Justice  GRIER  fully  concurring  in  the  above  views. 
Mr.  Justice  MCCANDLESS  holds  even  stronger  language  in 
the  case  of  William  Burns,  a  bankrupt,  and  reported  in  the 
same  volume.  There  he  holds  that  if  the  lien  upon  the 
property  is  fraudulent,  or  void,  its  validity  must  be  tested 
in  the  state  court.  So  in  the  case  of  Atkinson  agt.  Purdy 
(Crabbe  55G,)  Mr.  Justice  MILLER,  of  the  supreme  court  of 
the  United  States,  holds  that  the  true  and  proper  remedy  for 
the  assignee  is  in  the  state  court,  where  there  is  a  controversy 
about  the  insolvent's  property;  and  Mr.  Justice  LEAVITT, 
of  the  same  court,  held,  in  the  case  of  Clarke,  assignee, 
agt.  Hist,  cited  above,  "  that  the  equitable  interests  of  the 
bankrupt  in  the  property  in  question  did  not  pass  or  rest  in 
the  assignee,  and  that  the  United  States  court  had  no  power 
to  withdraw  the  interests  of  property  from  final  disposition, 
of  the  state  court."  In  finally  disposing  of  that  case  the 
learned  Judge  said  :  "  When  a  state  tribunal  has  taken 
jurisdiction  of  a  case,  though  having  connection  with  an 
estate  in  bankruptcy,  it  affords  no  sufficient  reason  for  its 
withdrawal  from  that  jurisdiction  that  a  federal  court 
might  take  congnizance  over  it;  and  it  is  proper  that  the 
federal  courts  should  cautiously  abstain  from  the  unneces- 
sary exertion  of  powers  which  may  bring  them  into  con- 
flict with  the  state  courts."  For,  as  he  properly  observes, 
"  nothing  can  tend  to  the  more  serious  disturbance  of  the 
harmonious  action  of  the  state  and  federal  authorities  than 
such  conflicts." 

In  conclusion,  I  am  obliged  to  adjudge  the  respondent 
guilty  of  a  technical  contempt  of  court ;  but  in  considera- 
tion that  he  disavows  any  intentional  disrespect  of  our 
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authority,  and  protests  his  conduct  was  controlled  by  the 
advice  of  counsel,  I  will  dismiss  him  with  only  a  nominal 
punishment.  So  much  suffices  for  the  vindication  of  our 
authority.  I  trust  the  respondent  will  spare  us  the  necessity 
of  any  more  severe  assertion  of  that  authority. 
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SUPREME  COURT. 

"L-V 

ELIJAH  JONES  agt.  BILLINGS  T.  CASE. 
SAME  agt.  SAME. 


An  order  made  at  the  circuit,  before  trial,  that  "  the  defendant  pay  forthwith  the 
amount  demanded  in  the  complaint  and  the  costs  of  the  action  to  be  taxed ;  and 
that  the  plaintiff  should  not  move  his  action  for  trial,  unless  the  defendant  failed 
to  pay  forthwith  such  damages  and  costs,"  w  appealalle, 

Where  a  defendant  insists  npon  a  defense,  until  his  cause  is  called  and  moved  for 
trial  by  the  other  party,  he  cannot  then  put  an  end  to  the  action  by  payment, 
without  being  liable  to  pay  a  trial  fee  if  the  plaintiff  insists  upon  it. 


Seventh  Judicial  District,  General  Term,  December,  1869. 

Present,  JOHNSON,  J.  C.  SMITH  and  DWIGHT,  Justices. 

THE  two  causes  were  reached  in  a  regular  call  of  the 
calendar,  and  moved  for  trial  by  the  plaintiff;  the  defendant 
thereupon  moved,  that  the  plaintiff  be  restrained  from  pro- 
ceeding to  trial  and  judgment,  alleging  that  he  was  then 
ready  and  willing  to  pay  the  amount  demanded  in  the  com- 
~  plaint,  and  wished  to  avoid  paying  a  trial  fee.  The  plaintiff 
opposed  the  motion,  and  insisted  upon  his  right  to  go  to 
trial,  and  to  have  his  trial  fee,  at  that  stage  of  the  actions. 

The  court  granted  the  motion  and  made  an  order  which 
was  duly  entered,  that  the  defendant  should  pay  forthwith, 
the  amount  demanded  in  the  complaints,  respectively,  and 
the  costs  of  the  actions  to  be  taxed,  and  that  the  plaintiff 
should  not  move  his  actions  for  trial,  unless  the  defendant 
failed  to  pay  forthwith  such  damages  and  costs.  From 
these  orders  the  plaintiff  appealed  to  the  general  term. 
The  defendant  made  a  motion  to  dismiss  the  appeals  and 
this  motion  and  the  appeal  from  the  orders  were  heard 
together. 

It  appeared  from  the  moving  and  opposing  affidavits  on 
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this  motion,  that  after  the  order  was  made,  the  court  pro- 
ceeded and  took  up  other  causes  later  on  the  calendar. 
The  defendant  then  applied  to  the  plaintiff,  to  take  his 
promissory  note,  and  give  him  further  time,  which  the  plain- 
tiff refused  to  do ;  no  money  was  paid,  or  offered,  or  showed 
to  the  plaintiff  or  his  attorney  by  the  defendant,  but  after 
the  refusal  of  the  plaintiff  to  take  his  note,  the  defendant 
delivered  to*,  and  left  with  the  county  clerk,  then  in  court, 
and  clerk  there,  the  check  of  a  third  person  upon  a  bank 
in  Canandaigua  where  the  circuit  was  being  held,  for  the 
amount  of  the  damages  demanded  in  the  complaints.  The 
plaintiff  did  not  have  his  costs  taxed,  and  made  no  demand, 
for  the  damages  and  costs,  and  declined  to  take  the  bank 
check  from  the  clerk.  The  causes  were  not  reached  again 
on  the  calendar  until  the  following  Friday,  at  which  time 
the  plaintiff  had  gone  home  with  his  witnesses,  and  his 
attorney  was  in  no  situation  to  move  the  causes,  and  they 
went  over.  The  actions  had  both  been  pending  about  a 
year,  and  had  been  on  the  calendar  at  two  previous  circuits. 

J.  CALLISTER,  for  plaintiff , 
E.  Gr.  LAPHAM  for  defendant. 

T>y  the  Court,  JOHNSON,  J. — The  orders  appealed  from 
not  only  affected  a  substantial  right,  but  they  were 
designed  and  intended  to  determine  the  actions,  and  prevent 
a  judgment.  They  are,  therefore,  clearly  appealable.  It  is 
the  clear  legal  right  of  a  plaintiff  when  his  cause  is  reached 
upon  the  regular  call  of  the  calendar,  to  move  it  for  trial, 
and  to  proceed  to  trial  and  judgment,  unless  some  reason  is 
shown  for  postponing  the  trial  to  a  future  time.  The 
defendant  here  did  not  wish  to  postpone.  He  had  no 
defense  and  did  not  want  any  trial  at  all,  all  he  asked  fpr 
was  to  stop  the  trial  and  not  allow  the  plaintiff  to  have  any 
trial,'  or  judgment,  and  this  was  what  was  granted  by  the 
order,  a  conditional  order  was  made  as  a  substitute  for  the 
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judgment,  to  which  the  plaintiff  was  entitled,  the  defendant 
having  no  defense.  The  plaintiff  could  not  enforce  the 
order,  and  could  not  be  required  to  accept  it  as  a  substitute 
for  a  judgment.  The  object  of  the  defendant  appears  to 
have  been  to  get  rid  of  the  trial  fee  in  the  actions.  But  we 
are  clearly  of  the  opinion,  that  if  he  had  paid  according  to 
the  order,  the  plaintiff  would  have  been  entitled  to  his  trial 
fee. 

When  a  defendant  insists  upon  a  defence  until  his  cause 
is  called,  and  moved  for  trial,  by  the  other  party,  he  can- 
not then  put  an  end  to  the  action  by  payment,  without 
being  liable  to  pay  a  trial  fee,  if  the  plaintiff  insists  upon  it ; 
a  different  rule  would  encourage  sham  defenses  to  postpone 
the  payment  of  just  debts.  A  defendant  by  such  a  course, 
puts  a  plaintiff  to  all  the  trouble  and  expense  of  a  trial, 
and  should  be  required  to  pay  the  trial  fee.  Moving  the 
case  for  trial,  under  such  circumstances,  is  equivalent  to  a 
trial.  It  is  part  of  the  trial  of  every  cause  tried.  The  dis- 
continuance of  the  action  by  a  plaintiff,  after  the  cause  has 
been  called  and  moved  for '  trial  by  a  defendant,  would 
clearly  entitle  the  latter  to  charge  a  trial  fee  as  part  of  his 
costs.  (Pomeroy  agt.  Hulin,  7  How.,  163 ;  per  ALLEN  J. 
Moffat  agt.  Ford,  14  Barb.,  577).  The  motion  to  dismiss 
the  appeal  must  therefore  be  denied,  and  the  order  appealed 
from,  reversed,  with  costs  of  the  appeal. 
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SUPREME  COURT. 

WILLIAM    BROWN,    appellant,    agt.   LOUISA    M.    CHERRY, 

respondent. 


Where  the  grantee  of  lands  holds  the  legal  estate  in  the  premises,  and  there  is  noth- 
ing in  the  conveyance  to  him  which  would  give  notice  to  any  one  that  he  holds  it 
only  in  trust  for  another,  there  can  be  no  doubt  that  a  foreclosure  and  sale  by 
advertisement,  pursuant  to  the  statute,  of  a  mortgage,  given  by  him  without  the 
knowledge  or  consent  of  the  cestui  que  truet,  would  vest  in  a  bona  fide  purchaser, 
under  the  foreclosure  sale,  without  notice  of  the  trust,  a  vitle  which  would  cut  off 
the  equity  of  the  cestui  que  trust  although  uo  notice  of  the  croceediugs  were  served 
on  him. 

But  the  trustee  in  such  case  would  be  liable  to  the  cestui  que  trust  for  the  loss  he 
sustained  by  his  wrongful  act  in  mortgaging  the  premises ;  and  it  would  be  no 
answer  to  such  alleged  liability  that  he  supposed  he  was  acting  for  the  cestui  que 
trust  when  he  executed  the  mortgage. 

Therefore,  for  this  reason,  the  trustee  has  such  a,  pecuniary  interest  in  the  question, 
as  wi'l  authorize  him  to  bring  an  action,  in  his  own  name,  to  restrain  the  foreclo- 
sure of  such  mortgage. 

The  trustee  is  also  "a  trusteeof  an  express  trust,"  and  can  sue  without  joining  with 
him  the  person  for  whose  benefit  the  action  is  prosecuted  (Code  §  113).  For  he 
not  only  held  the  legal  title  to  the  land  in  his  own  name,  for  the  benefit  of  another, 
but  the  very  mortgage  in  question  was  executed  by  him  in  his  own  name,  not  for 
his  own  benefit,  but  for  the  benefit,  as  he  supposed,  of  his  cestui  que  trust. 

The  Code  (§  113)  says,  that  "a  trustee  of  an  express  trust,  within  the  meaning  of 
this  section,  shall  be  construed  to  include  a  person  with  whom,  or  in  whose  name,  a 
contract  is  made  for  the  benefit  of  another." 

It  is  error  to  dismiss  the  plaintiff's  complaint  on  the  ground  that  the  cestui  que  trtist 
was  not  made  a  party.  It  is  enough  that  he  was  entitled  to  commence  the  action 
alone,  or  in  conjunction  with  the  cestui  qve  ti~ust.  If  he  has  a  standing  in  court  in 
either  way  upon  the  pleadings,  the  complaint  cannot  be  dismissed. 


Fifth  District,  General  Term,  January,  1870. 

Before  FOSTER,  MORGAN  and  MULLIN,  Justices. 

APPEAL  from  a  judgment  on  the  report  of  a  referee,  dis- 
missing the  plaintiff's  complaint. 

The  action  was  brought  to  restrain  the  defendant  from 
foreclosing  a  mortgage,  executed  by  the  plaintiff,  of  which 
she  was  the  holder. 
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It  appeared  on  the  trial  that  in  1853,  one,  Mrs.  Stewart, 
was  the  owner  of  personal  property  which  had  been  trans- 
ferred to  Jier  by  her  husband,  before  their  marriage;  that  she 
sold  it  to  John  Langdon,  and  that  Langdon,  in  consideration 
thereof,  transferred  the  title  to  the  real  estate  in  question  to 
the  plaintiff  Brown  by  deed  absolute  in  form,  and  without 
the  then  knowledge  of  Brown,  which  deed  from  Langdon 
to  Brown  was  intended  for  the  benefit  of  Mrs.  Stewart;  she 
being  aware  that  the  conveyance  was  to  be  made  to  Brown, 
but  unaware  of  the  form  in  which  the  conveyance  was  to 
be  made. 

On  the  1st  of  May,  1858,  Brown  executed  and  delivered 
to  Mrs.  Stewart  his  promissory  note  for  three  hundred  dol- 
lars, for  the  premises,  payable  at  ninety  days;  but  he  never 
paid  it,  and  was  never  called  upon  to  do  so.  He  never 
entered  into  the  actual  possession  of  the  premises,  and  had 
nothing  to  do  with  the  care  or  use  of  them,  and  considered 
that  he  held  them  for  the  benefit  of  Mrs.  Stewart. 

On  the  29th  of  December,  1857,  Brown  executed  a  mort- 
gage on  the  premises  to  one  Chauncey  M.  Cherry,  to  secure 
the  payment  to  him  of  the  sum  of  $1,500  in  five  years  from 
the  13th  of  May,  1858,  with  annual  interest,  and  without 
any  bond  collateral  thereto,  or  covenant  for  the  payment  by 
him. 

At  the  time  he  executed  the  mortgage,  he  was  requested 
to  do  so  by  Mr.  Stewart,  the  husband  of  Mrs.  Stewart ;  and 
he  supposed  he  executed  it  for  the  parties  beneficially  inter- 
ested in  the  premises,  but  he  received  no  consideration  for 
the  mortgage  whatever;  and  the  proof  showed  that  Mrs. 
Stewart  did  not  authorize  the  giving  of  the  mortgage,  and 
did  not  know  of  its  execution  until  a  long  tir?je  afterwards; 
and  there  was  no  proof  that  there  was  any  consideration 
whatever  for  the  execution  of  it.  The  referee,  however, 
refused  to  find  "That  Mrs.  Stewart  did  not  direct  or  consent 
that  the  mortsraae  be  tnven.  and  received  no  consideration 
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whatever  therefor,  and  did  not  know  of  the  same  until  some 
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months  or  years  after  it  was  given ;"  "  on  the  ground  that 
it  was  not  necessary  to  a  decision  of  the  case."  To  which  the 
plaintiff's  counsel  excepted.  It  further  appeared  that  during 
all  the  time  after  the  deed  was  executed  from  Langdon  to 
Brown,  Alpheus  Stewart,  the  husband  of  Mrs.  Stewart,  had 
the  possession  and  charge  of  the  premises.  The  referee  also 
found  "that  the  plaintiff  claimed  to  prosecute  the  action 
for  the  benefit  of  Mrs.  Caroline  Stewart,  wife  of  Alpheus 
Stewart."  But  no  such  claim  was  made  in  the  complaint, 
nor  does  it  so  appear  from  the  case,  further  than  by  the 
facts  above  stated. 

On  the  6th  of  August,  1861,  Chauncey  W.  Cherry  assigned 
the  mortgage  to  Ira  Hopkins,  who  by  his  last  will  and  test- 
ament bequeathed  it  to  his  daughter,  the  defendant;  and 
after  his  death,  and  at  the  time  of  the  commencement  of  the 
action,  she  was  proceeding  to  foreclose  it  by  advertisement, 
pursuant  to  the  statute,  for  the  whole  amount  of  the  princi- 
pal and  for  the  whole  amount  of  interest  thereon,  none 
having  ever  been  demanded  or  paid. 

There  was  no  objection  taken  that  any  other  person  or 
persons  were  not  joined  with  the  plaintiff  as  parties  to  the 
action,  either  by  demurrer  or  answer. 

At  the  close  of  the  trial,  the  plaintiff's  counsel  asked  the 
referee  to  find  and  decide:  u  1st.  That  the  plaintiff  having 
executed  and  delivered  the  mortgage  in  question  to  Cherry, 
the  plaintiff  can  maintain  this  action  to  set  it  aside  for  want 
of  consideration,  without  joining  the  person  having  the 
equitable  interest  in  the  lands  so  mortgaged.  2d.  That 
the  objection  of  non-joinder  of  said  person  as  a  party  plain- 
tiff not  having  been  taken,  either  by  demurrer  or  answer,  is 
waived." 

The  referee  refused  so  to  find.  To  which  the  plaintiff's 
counsel  duly  and  severally  excepted;  and  the  referee  dis- 
missed the  complaint  "on  the  ground  that  the  plaintiff  was 
not  the  real  party  in  interest,  nor  the  trustee  of  an  express 
trust."  To  which  decision  the  plaintiff's  counsel  duly 
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excepted.     Judgment  was  entered  for  the  defendant  pursu- 
ant to  the  report,  and  the  plaintiff  appealed. 

HUNT  &  GREEN,  for  appellant, 
HENRY  RIEQEL,  for  respondent. 

By  thk  Court,  FOSTER,  J.— We  must  assume  for  the  pur- 
pose of  deciding  the  questions  before  us,  not  only  as  the 
referee  has  found,  that  the  plaintiff  received  no  considera- 
tion for  the  execution  of  the  mortgage,  but  also,  that  it  was 
without  consideration  to  Mrs.  Stewart.  For  if  that  would 
give  the  plaintiff  any  more  right  to  bring  this  action,  than 
if  she  did  receive  a  consideration,  it  was  the  duty  ot  the 
referee  to  find  and  declare  how  that  fact  was,  instead  of 
refusing  to  find  it,  on  the  ground  that  it  was  immaterial. 

But  upon  the  supposition  that  the  plaintiff  was  not  a 
trustee  of  an  express  trust,  was  the  fact  of  such  want  of 
consideration  to  her,  immaterial. 

Upon  the  proofs  of  the  case  the  plaintiff,  although  he 
supposed  he  was  acting  for  the  benefit  of  Mrs.  Stewart  in 
executing  the  mortgage,  executed  it  in  fact  without  her 
knowledge  or  authority,  and  without  consideration  to.  her. 
He  held  the  legal  estate  in  the  premises,  and  there  was 
nothing  in  the  conveyance  to  him,  which  would  give- 
notice  to  any  one,  that  he  held  it  only  in  trust ;  and  there 
can  be  no  doubt  I  think,  that  a  foreclosure  against  him  by 
advertisement  pursuant  to  the  statute,  if  the  sale  were 
regular  and  completed  to  a  purchaser  for  value  without 
notice,  would  cut  off  the  equity  of  Mrs.  Stewart,  although 
no  notice  of  the  proceeding  were  served  upon  her. 

Great  injustice  would  ensue  if  parties  were  allowed  to 
hold  the  beneficial  interest  in  land  under  deeds,  to  other  per- 
sons, purporting  to  be  in  fee  simple,  against  incumbrances 
placed  upon  it  by  the  grantee  in  favor  of  persons  who  had 
no  notice  of  the  secret  trust.  And  equal  injustice,  if  upon 
the  statutory  foreclosure  of  any  mortgage  executed  by  the 
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secret  trustee  in  his  own  name,  such  trust  could  prevail 
against  a  purchaser  at  the  mortgage  sale,  in  good  faith  and 
for  valuable  consideration.  And  it  is  clear  from  the  lan- 
guage of  the  statute  that  upon  the  foreclosure  in  question, 
no  notice  to  Mrs.  Stewart  was  necessary.  (2  R.  S.,  kthEd., 
778,  sec.,  3  sub.,  4). 

Suppose  then  the  plaintiff  had  not  commenced  this  action  to 
restrain  the  statutory  foreclosure,  and  a  sale  of  the  premises 
regular  in  form,  had  been  made  to  a  purchaser  for  valuable 
consideration  and  without  notice ;  would  not  the  plaintiff 
be  liable  to  Mrs.  Stewart  for  the  loss  she  sustained  by  his 
wrongful  mortgaging  of  the  premises?  And  would  it  be 
any  answer  to  such  alleged  liability,  that  he  honestly  sup- 
posed he  was  acting  for  her  when  he  executed  it?  I  think 
not,  and  that  he  had  such  a  pecuniary  interest  in  the  ques- 
tion, for  that  reason,  as  authorized  him  to  bring  the  action, 
and  the  referee  erred  in  refusing  to  find  that  the  mortgage 
was  executed  without  the  knowledge  of  Mrs.  Stewart,  and 
without  consideration  to  her. 

Again,  was  the  referee  right  in  holding  that  the  plaintiff 
was  not  the  "trustee  of  an  express  trust?"  It  is  claimed 
by  the  counsel  for  the  defendant  that  the  trust  in  question 
was  a  resulting  trust  instead  of  an  express  trust.  But  I 
think,  without  sufficient  ground  for  such  claim  ;  a  resulting 
trust  hardly  ever  arises  from  acts  which  show  that  the 
trustee  and  cestui  que  trust  concur  in  the  creation  of  it ; 
and  it  is  well  illustrated  by  the  case  of  a  purchase  by  one 
in  his  own  name,  of  property  with  the  funds  which  he  has 
in  his  hands  belonging  to  another,  to  be  applied  to  some 
other  purpose ;  or  where  he  has  such  funds  in  his  hands  for 
the  purchase  of  a  particular  piece  of  real  estate  for  and  in 
the  name  of  his  principal,  and  he  in  violation  of  his 
instructions,  makes  the  purchase,  and  takes  the  absolute 
legal  title  to  himself.  In  such  cases  there  is  a  resulting 
trust  in  favor  of  the  person  whose  funds  have  been  used 
by  the  grantee  j  such  was  not  the  case  here.  The  principal 
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knew  that  the  deed  was  to  be  taken  in  the  'name  of 
Brown,  though  she  did  not  know  what  the  form  of  the  deed 
would  be. 

It  is  what  at  common  law  was  an  implied  trust,  and  it 
is  technically  so  still,  and  it  must  be  conceded  that  it  was 
not  an  express  trust  at  common  law. 

"  Express  trusts  are  those  which  are  created  in  express 
terms,  in  the  deed,  writing  or  will,"  u  while  implied  trusts 
are  those,  which  without  being  expressed,  are  deducible 
from  the  nature  of  the  transaction,  as  matters  of  intent; 
or  which  are  superinduced  upon  the  transaction,  by  opera- 
tion of  law,  as  matters  of  equity,  independently  of  the 
particular  intention  of  the  parties."  (Bouvier's  Law  Die., 
Title  "Trust,") 

Neither  was  it  what  is  termed  an  express  trust  in  the 
Revised  Statutes  (1  Statutes  at  Large,  768  sec.,  55  et  seq). 

Nor  is  it  to  my  mind  certain  that  it  was  so  according 
to  section  113  of  the  Code  of  Procedure,  as  originally 
enacted  •,  which  was  perhaps  intended  to  embrace  such  as 
were  express  trusts  at  the  common  law  and  by  the  several 
statutes,  and  was  as  follows  :  "  An  executor  or  administra- 
tor, a  trustee  of  an  express  trust,  or  a  person  expressly 
authorized  by  statute,  may  sue  without  joining  with  him, 
the  person  for  whose  benefit  the  action  is  prosecuted." 
And  yet,  upon  the  authority  of  Grinnell  agt.  Schmidt, 
infra,  decided  in  May  1850,  there  would  seem  to  be  no  doubt 
that  it  was. 

In  1851  section  113  of  the  Code  was  amended,  by  adding 
at  the  end  of  it,  the  following  words :  "  A  trustee  of  an 
express  trust,  within  the  meaning  of  this  section,  shall  be 
construed  to  include  a  person  with  whom  or  in  whose  name 
a  contract  is  made  for  the  benefit  of  another." 

Now  the  plaintiff  not  only  held  the  legal  title  to  the  land 
in  his  own  name,  for  the  benefit  of  another,  but  the  very 
mortgage  in  question  was  executed  by  him,  in  his  own 
name,  not  for  his  own  benefit,  but  for  the  benefit  as  he 
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supposed,  of  his  cestui  que  trust,  and  it  seems  to  me  that 
this  case  comes  not  only  within  the  spirit  of  the  amend- 
ment of  1851,  but  within  its  letter.  "A  factor  or  other 
mercantile  agent,  who  contracts  in  his  own  name,  in  behalf 
of  his  principal,  is  a  trustee  of  an  express  trust,  within  the 
meaning  of  section  113  of  the  Code,  and  is  the  proper 
party  to  bring  an  action  upon  the  contract,  (Grinnell  agt. 
Schmidt,  2  Sandf.  Sup.,  706,)  and  the  court  (at  page  709,) 
says:  "It  has  been  generally  supposed  that  the  words, 
express  trust,  in  this  section,  refer  to  trusts  of  land 
authorized  by  the  revised  statutes,  and  which  are  in  the 
statutes  themselves  termed  express  trusts,  and  to  them 
alone.  It  is  not  necessary,  however,  to  give  to  the  words 
this  resticted  meaning.  They  are  capable  of  a  more  exten- 
sive signification,  so  as  to  include  all  contracts  in  which 
one  person  acts  in  trust  for  or  in  behalf  of  another.  Of 
this  kind,  are  contracts  made  by  factors  and  other  mercan- 
tile agents,  who  act  in  their  own  names,  but  for  the  benefit 
of  and  without  disclosing  their  principals." 

And  it  would  seem  that  the  amendment  of  1851,  was 
intended  to  give  the  original  section  in  express  terms,  the 
same  construction  which  had  been  given  to  it  by  the 
superior  court. 

In  Rowland  agt.  Phalen,  (  I  Bosw.,  43,  1857,)  it  was 
decided  that  as  to  a  contract  made  by  a  party  of  the  first 
part,  assuming  to  act  on  behalf  of  others  not  named,  and  to 
bind  himself  personally,  to  accomplish  certain  results  bene- 
ficial to  the  parties  of  the  second  part,  in  consideration  of 
their  agreement  to  pay  him,  for  the  benefit  of  those  for 
whom  he  acts,  the  party  of  the  first  part  is  a  "  trustee  of 
an  express  trust,"  within  the  meaning  of  section  113,  and 
may  sue  in  his  own  name,  without  joining  with  him  those 
for  whose  immediate  benefit  the  action  is  prosecuted. 

It  has  also  been  held  that  a  mere  agent,  who  contracts  in 
his  own  name  and  without  disclosing  the  name  of  his  prin- 
cipal, is  a  trustee  of  an  express  trust,  and  may  maintain  an 
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action  upon  the  contract  in  his  name  without  joining  his 
principal,  and  it  is  also  held  that  in  such  case,  the  principal 
also,  has  the  right  to  sue  without  joining  the  agent  with 
him.  (Morgan  agt.  Reid,  7  Abb.,  215]  The  Union  India 
Rubber  Company  agt.  TomUnson,  I  E.  D.  Smith,  380,  and 
Van  Lien  agt.  Byrnes,  1  Hilt.,  133). 

An  auctioneer  who  sells  goods  in  his  own  name,  to  a  third 
person,  is  the  trustee  of  an  express  trust  within  the  meaning 
of  the  section  in  question,  and  may  sue  upon  the  contract, 
without  an  assignment  of  the  cause  of  action.  And  he  is 
not  bound  to  show  that  he  was  a  licensed  auctioneer.  He 
sues  under  the  statute  as  a  "  trustee  of  an  express  trust," 
having  made  a  sale  of  goods  for  the  benefit  of  another. 
(Bogart  agt.  O'Rcgan,  1  E.  D.,  Smith,  591). 

In  Minturn  agt.  Main,  (3  Selden,  220).  It  was  decided 
that  a  public  auctioneer  who  sells  goods  for  another,  may 
maintain  an  action  for  the  price,  although  he  has  received 
his  advances  and  commissions  deed,  and  has  no  interest  in 
the  property  or  its  proceeds.  And  the  court  in  its  opinion 
at  page  224,  says :  There  are  two  considerations  which  are 
conclusive  against  the  defendant,  one  is  that  an  auctioueei 
has  such  a  special  property  or  interest  in  the  subject  mat- 
ter of  the  sale  that  he  may  sue  in  his  own  name,  unless  the 
principal  or  real  owner  elect  to  bring  the  action  in  his  own 
name.  (Chitty  on  Contracts,  185).  And  it  is  unnecessary  to 
prove  that  he  has  a  special  property  or  interest,  for  that 
flows  as  a  matter  of  course,  from  his  position  as  an 
auctioneer ;  and  it  is  only  where  a  party  acts  as  a  mere  agent 
or  servant  that  a  special  beneficial  interest,  must  be  proved 
to  maintain  an  action  or  may  be  disproved  to  defeat  it. 

The  other  is  that  the  defendant  is  estopped  from  denying 
that  he  contracted  directly  with  the  plaintiffs,  by  receiving 
the  goods  from  them,  giving  his  receipts  to  them,  as  if  on 
a  purchase  made  by  him  of  them,  and  by  his  subsequent 
recognition  of  the  whole  transaction,  as  a  sale  directly 
from  them  to  him.  He  treated  the  transaction  throughout 
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as  a  sale  from  them  to  him,  until  he  obtained  possession 
of  the  property,  and  appropriated  it  to  his  own  use,  and 
it  no  longer  lies  in  his  mouth  to  refuse  that  character 
to  it."  Thes^  remarks  are  all  applicable  to  this  case.  In 
that  case  the  auctioneers  had  no  possible  interest  in  the 
proceeds  of  the  sale,  except  it  be  that  they  were  answera- 
ble over  to  their  principal  therefor.  They  had  received 
their  charges  and  commissions,  and  yet  they  were  held  to 
be  entitled  to  sue,  because  they  had  an  interest  in  the  sub- 
ject matter  of  the  suit ;  certainly  if  I  am  right  in  supposing 
that  the  plaintiff  in  this  case  would  be  answerable  over  to 
Mrs.  Stewart,  if  he  had  permitted  the  unauthorized  mort- 
gage to  be  foreclosed,  he  has  as  much  interest  in  this  action 
as  the  auctioneers  had  in  that ;  and  the  estoppel  upon  the 
defendant  here  is  quite  as  strong;  for  the  defendant  or  the 
mortgagee,  under  ^hom  she  claims  the  mortgage,  contracted 
with  the  plaintiff  as  the  party  in  interest,  took  the  mort- 
gage from  him  in  his  own  name,  and  afterwards  instead  of 
proceeding  to  foreclose  it  by  action,  he  did  so  by  advertise- 
ment, and  treated  the  plaintiff  as  tue  only  person  who  had 
any  title  to  the  premises.  He  is  foreclosing  against  him  as 
the  party  interested,  and  he  should  not  be  allowed  when  it 
turns  out  on  the  trial  of  the  action,  which  was  commenced 
by  the  plaintiff  to  stop  his  proceeding,  to  turn  round  and 
insist  that  his  mortgagor  has  no  interest  in  the  question, 
whether  he  be  a  trustee  of  an  express  trust  or  not. 

But  I  think,  upon  the  authority  of  the  case  of  Considerant 
agt.  Birsbane  (22  N.  Y.  Rep.,  389,)  there  can  be  no 
question  that  the  plaintiff  was  a  trustee  of  an  express  trust 
within  the  meaning  of  section  113  as  it  now  stands.  In 
that  case,  the  plaintiff  was  the  executive  agent  of  a  foreign 
corporation  and  authorized  to  receive  subscriptions  to  its 
capital  stock;  the  defendant  subcribed  for  and  received 
stock  of  the  company  from  the  plaintiff  to  the  amount  of 
$10,000,  and  he  executed  two  promissory  notes  and  delivered 
them  to  the  plaintiff,  by  each  of  which  he  promised  to 
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pay  to  him,  tl  as  executive  agent  of  the  company,"  the  sum 
of  $5,000.  The  plaintiff' sued  upon  the  notes  in  the  superior 
court  of  New  York,  and  in  his  complaint  the  notes  were  set 
forth  at  length.  The  defendant  demurred  to  the  complaint, 
assigning  as  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  superior  court,  at 
general  term,  sustained  the  demurrer  on  the  ground  that  the 
action  could  not  be  maintained  by  the  plaintiff.  The 
plaintiff  appealed,  and  the  court  of  appeals  reversed  the 
judgment. 

In  declaring  the  prevailing  opinion,  (at  p.  394,  &c.J) 
WRIGHT,  J.,  says:  u  Prior  to  the  Code,  therefore,  I  am  of 
the  opinion  that  the  plaintiff  might  have  maintained  an 
action  on  the  express  contracts  set  out  in  the  complaint  for 
the  benefit  of  his  principals,  having  a  legal  interest  in  them 
by  way  of  trust.  The  promise  being  to  him  in  writing, 
for  the  benefit  of  another,  he  would  have  been  deemed  the 
party  with  whom,  or  in  whose  name,  the  contracts  were 
made,  and  in  whose  name  alone  the  promise  could  be  en- 
forced in  a  court  of  law.  The  Code,  however,  abrogated 
the  common  law  rule  that  the  right  of  action  followed  the 
legal  title,  and  made  the  beneficial  interest  the  sole  test  of 
the  right.  In  adopting  the  latter  rule,  it  was  easily  to  be 
seen  that  there  was  a  class  of  cases  in  which  it  would  be 
extremely  prejudicial  to  the  remedy,  as  well  as  difficult  of 
application,  viz.:  the  case  of  executors,  persons  authorized 
by  statute  to  sue,  and  trustees  of  an  express  trust.  To 
obviate  this,  it  was  specially  provided  tii^t  in  these  cases 
the  executory,  or  statutory  party,  or  trustee  of  an  express 
trust,  might  sue  without  joining  with  him  the  person  for 
whose  benefit  the  action  was  prosecuted  (Code,  §  113). 
The  term  'trustee  of  an  express  trust,'  had,  however,  acquired 
a  technical  and  statutory  meaning.  Express  trusts,  at  least 
up  to  the  adoption  of  the  Revised  Statutes,  were  defined  to 
be  trusts  created  by  the  direct  apd  positive  acts  of  the 
parties  by  some  writing,  or  deed,  or  will ;  and  the  Revised 
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Statutes  had  abolished  all  express  trusts,  except  as  therein 
enumerated,  which  related  to  land.  If  the  113th  section  of 
the  Code  was  to  be  confined  and  limited  to  those  enumer- 
ated as  express  trusts,  the  practical  inconvenience  arising 
from  making  the  beneficial  interest  the  sole  test  of  the  right 
to  sue,  and  which  that  section  was  intended  to  obviate, 
wo  aid  continue  to  exist  in  a  large  class  of  formal  and  infor- 
mal trusts.  Accordingly,  in  1851,  the  section  was  amended 
bv  adding  the  provision  that  '  a  trustee  of  an  express  trust, 
within  the  meaning  of  the  section,  shall  be  construed  to 
include  a  person  with  whom,  or  in  whose  name,  a  contract 
is  made  for  the  benefit  of  another:'  It  is  to  be  observed  that 
there  is  no  attempt  to  define  the  meaning  of  the  term 
*  trustee  of  an  express  trust'  in  its  general  sense ;  but  the 
statutory  declaration  is,  that  these  words  '  shall  be  con- 
strued to  include  a  person  with  whom,  or  in  whose  name,  a 
contract  is  made  for  the  benefit  of  another.'  The  counsel 
for  the  respondent  insists  that  the  sole  intention  of  the 
legislature  in  amending  the  section,  was  to  remove  a  doubt 
that  has  been  expressed,  whether  a  factor  or  other  agent, 
who  had  at  common  law  a  right  of  action  on-  a  contract 
made  for  the  benefit  of  his  principal,  (by  reason  of  his  legal 
interest  in  the  contract)  was  by  the  Code  deprived  of  that 
right.  But  no  such  limited  intention  can  be  inferred  from 
the  words  of  the  statute.  Indeed,  it  is  only  by  a  liberal 
construction  of  the  section  that  the  case  of  a  contract  by  a 
factor  (an  individual  contract)  can  be  brought  within  it  at 
all.  It  is  intended,  manifestly,  to  embrace  not  only  formal 
trusts,  declared  by  deed  inter  partes,  but  all  cases  in  which 
a  person  acting  in  behalf  of  a  third  party,  enters  into  a 
written  express  contract  with  another,  either  in  his  indi- 
vidual name,  without  description,  or  in  his  own  name, 
expressly  in  trust  for,  or  on  behalf  of  another,  by  whatever 
form  of  expression  such  trust  may  be  declared.  It  includes 
not  only  a  person  with  whom,  but  one  in  whose  name,  a 
contract  is  made  for  the  benefit  of  another."  These  prin- 
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ciples  were  not  controverted  in  the  dissenting  opinion  in 
the  case,  but  it  is  contended  that  the  phraseology  of  the 
notes  was  such  that  in  reality  it  was  a  promise  to  pay  to 
the  principal,  and  did  not  import  on  its  face  a  contract  to 
pay  it  to  the  plaintiff,  either  absolutely  or  as  a  trustee. 

That  Mrs.  Stewart  was  not  made  a  party,  furnished  no 
good  reason  for  the  dismissal  of  the  complaint.  It  is 
enough  for  the  purposes  of  the  plaintiff  on  this  appeal,  if  it 
appears  that  he  was  entitled  to  commence  the  action  alone, 
or  in  conjunction  with  Mrs.  Stewart.  If  he  had  a  standing 
in  court  in  either  way,  upon  the  pleadings  in  this  case,  the 
complaint  could  not  be  dismissed.  For  if  Mrs.  Stewart 
should  have  been  a  party  plaintiff  with  him,  the  defendant 
if  she  would  raise  the  question,  should  have  claimed  it  in 
her  answer,  and  could  not  ask  a  dismissal  for  that  reason  on 
the  trial.  She  could  not  demur  to  the  complaint,  for  that 
contained  a  good  cause  of  action,  and  there  was  no  state- 
ment in  it  to  show  that  any  one  besides  the  plaintiff  had 
any  interest  in  the  controversy.  She  must,  therefore,  have 
claimed  the  non-joinder,  by  setting  up  the  facts  on  which 
she  relied  for  that  purpose  and  making  the  claim  in  the 
answer,  and  by  not  doing  so  she  waived  it.  (Code  sec.,  148  ; 
Merritt  agt.  Walsh,  32  N.  Y.  Eep.,  685  ;  Halsey  agt.  Black, 
28  N.  Y.,  438). 

I  am  clearly  of  the  opinion  that  the  plaintiff  had  the 
right  to  commence  the  action  as  he  did,  and  that  if  the 
defendant  would  insist  that  Mrs.  Stewart  should  have  been 
a  party,  in  order  to  a  full  and  final  disposition  of  the  con- 
troversy, she  should  have  taken  the  proper  steps  for  that 
purpose ;  and  if  it  appeared  on  the  trial  that  a  complete 
determination  of  the  controversy  could  not  be  had  without 
the  presence  of  Mrs.  Stewart,  the  court  should  have  caused 
her  to  be  brought  in,  pursuant  to  section  122  of  the  Code. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 
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SUPREME  COURT. 
WM.  F.  STRANG  agt.  HOWARD  NEWLIN. 


Every  person  in  possession  of  any  dog,  or  who  shall  suffer  any  dog  to  remain  about 
his  house,  for  twenty  days  previous  to  the  injury  of  the  sheep  by  such  dog,  shall 
he  deemed  the  owner  of  the  dog  for  all  the  purposes  of  this  title.  (2  Rev.  Stat., 


In  order  to  maintain  an  action  under  this  statute,  where  the  defendant  denies  that 
he  is  the  owner  of  the  dog,  the  plaintiff  must  prove  that  the  defendant  had  the 
possession,  or.suffered  the  dog  to  remain  about  his  house,  for  twenty  days  previous 
to  the  injury  of  the  sheep. 


Second  District,  General  Term,  December,  1869. 

Before  J.  F.  BARNARD,  TAPPEN  and  GILBERT,  Justices. 

APPEAL  from  judgment  at  special  term. 

JOHN  L.  HILL,  for  appellant. 
O.  T.  COFFIN,  for  respondent. 

By  the  court,  TAPPEN,  J. — The  defendant's  liability  is  to 
be  determined  by  the  construction  of  a  provision  in  the 
Revised  Statutes,  with  reference  to  the  owners  or  possessors 
of  dogs  that  kill,  or  injure  sheep. 

The  dog  in  question  was  on  the  defendant's  premises,  as 
the  property  of  the  previous  owner  of  the  farm,  which  the 
defendant  had  purchased  a  short  time  before  the  occurrence. 
The  dog  remained  about  the  premises  after  the  defendant 
took  possession.  The  proof  does  not  show  that,  in  fact,  the 
defendant  was  the  owner  of  the  animal;  members  of  the 
defendant's  family  had,  during  the  time  specified,  fed  the 
dog  when  he  was  around  the  house.  The  previous  owner 
of  the  farm  had  removed  from  the  place,  leaving  some 
g.jjils,  however,  to  be  subsequently  removed. 
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The  statute  in  question,  (4  Eev.  Stat.,  vol. 2,  pp.  112,  113) 
provides  that  every  person  in  possession  of  any  dog,  or  who 
shall  suffer  any  dog  to  remain  about  his  house,  for  twenty 
days  previous  to  the  injury  of  the  sheep  by  such  dog,  shall 
be  deemed  the  owner  of  the  dog  for  all  the  purposes  of  the 
title.  The  object  of  the  statute  was  to  afford  immediate 
redress  to  the  owner  of  any  sheep  killed  or  injured  by  dogs. 

The  fact  that  there  wasa  an  owner  of  the  dog,  does  not 
exempt  from  liability  any  other  person  who  suffers  a  dog  to 
remain  about  his  house  for  the  space  of  twenty  days; 
because  by  such  sufferance  the  dog  has  an  opportunity  to 
attack  sheep  in  the  neighborhood. 

The  defendant  is  chargeable  in  law  with  sufferim;  the 

o  O 

dog  to  remain  about  his  house,  because  the  dog  did  so 
remain,  and  every  man  is  chargeable  with  the  reasonable 
control  of  his  own  household  and  premises;  and,  in  the 
language  of  the  statute  in  question,  for  the  purposes  of  its 
title,  the  defendant  is  to  be  deemed  the  owner  because  of 
such  tolerance,  and  because  there  was,  in  fact,  no  other 
possessor,  and  the  sheep  being  killed  or  injured  by  such 
dog  during  such  possession,  the  defendant  is  to  be  deemed 
owner  of  the  dog,  for  the  purpose  only  of  compensation  to 
the  owner  of  the  sheep. 

In  Auchmuty  agt.  Ham,  (1  Denio,  500,)  the  court  says: 
u  The  legislature  evidently  intended  by  the  provision  in 
question,  to  cast  upon  any  person  having  possession,  or 
suffering  the  dog  to  remain  for  the  space  of  twenty  days, 
&c.,  the  responsibility,  whether  in  fact  such  possessor  was 
or  not  the  owner." 

The  liability  of  the  defendant  is,  therefore,  created  by 
statute;  he  is  chargeable  with  knowledge  of  the  statute; 
and  the  person  claiming  to  have  been  damnified  by  the  loss 
of  sheep  by  such  dog,  is  not  obliged  to  seek  out  or  find  the 
true  owner  of  the  dog.  But,  assuming  the  law  to  be  here 
correctly  stated,  the  evidence,  on  the  part  of  the  plaintiff, 
does  not  show  that  the  defendant  had  such  possession,  or 
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suffered  such  dog  to  remain  for  twenty  days ;  this  proof  is 
essential  to  the  maintenance  of  the  action,  when  the  defend- 
ant shows  upon  the  trial  that  he  is  not  the  owner  of  the  dog. 
The  defendant  offered  proof,  tending  to  show  that  he  was 
not  such  owner,  and  if  his  liability  is  to  be  determined  by 
possession,  then  the  plaintiff  should  have  proven  such  pos- 
session or  tolerance  for  the  period  of  twenty  days,  &c.  The 
proof  does  not  establish  this  fact.  If  it  be  claimed  that  the 
defendant  was  in  fact  the  owner,  that  presents  a  question 
not  determined  in  the  case.  The  complaint  charges  defend- 
ant's liability  to  have  arisen  from  harboring  or  keeping  the 
dog,  &c. 

Judgment  should,  therefore,  be  reversed,  and  a  new  trial 
granted  at  circuit;  costs  to  abide  event. 

BARNARD,  J.,  dissented. 


i 
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SUPREME  COUR1. 

NANNING  VANDERHEYDEN,  respondent,  agt.  WILLIAM  GARY 
and  others,  appellants. 

Notices  of  pendency  and  returns  to  attachments,  may  be  amended  by  inserting  in 
the  notices  and  inventories,  a  specific  description  of  a  lot  of  land  omitted  by 
mistake. 

Albany  General  Term,  December,  1869. 

APPEAL  from  an  order  made  at  special  term  by  Justice 
INGALLS,  amending  notices  of  pendency  and  the  returns  to 
attachments  by  inserting  in  the  notices  and  inventories,  a 
specific  description  of  a  lot  of  land  omitted  by  mistake. 

The  language  of  the  inventory  on  the  return  to  the  attach- 
ments was:  "One  farm  of  land,  being  partly  situated  in 
the  town  of  Brunswick  and  the  city  of  Troy,  known  as  the 
Gary  farm,  and  containing  three  hundred  and  fifty  acres  of 
land,  be  the  same  more  or  less;  a  printed  discription  of 
said  farm  is  hereunto  annexed."  The  notices  of  pendency 
contained  the  same  specific  description. 

The  printed  description  referred  to  was  very  long,  and 
embracing  specific  descriptions  of  a  large  number  of  separate 
lots,  but  a  specific  description  of  one  lot  of  twenty  acres 
was  omitted. 

The  motion  papers  showed  : 

First.  That  the  defendants  owned,  and  were  in  possession 
of  the  twenty  acre  lot  at  the  time  of  the  issuing  of  the 
attachments. 

Second.  That  this  was  known  to  the  deputy  sheriff  who 
h.id  charge  of  the  attachments,  that  he  intended  to  levy  on 
the  twenty  acre  lot,  and  to  include  it  in  the  printed  descrip- 
tion, supposed  it  was  included,  but  that  it  was  omitted  by 
oversight  and  inadvertence. 
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Third.  That  the  twenty  acre  lot  has,  for  more  than 
twenty  years,  been  known  as  a  part  of  the  so-called  Gary- 
farm . 

Fourth.  That  shortly  after  the  levy  under  the  attach- 
ments, the  defendants  made  a  general  assignment  for  the 
benefit  of  creditors,  that  this  lot  is  claimed  and  this  motion 
is  opposed  by  the  assignee  alone,  and  that  no  one  else  has 
any  interest  adverse  to  the  plaintiff. 

C.  E.  PATTERSON,  for  appellants. 

IRVING  BROWN,  for  respondents,  cited,  as  to  the  validity 
of  the  levy,  (7  How.,  381  ;  8  How.,  77  ;  20  How.,  430  ;  as 
to  the  power  to  amend,  1  Cow.,  430  •,  8  How.,  79 ;  and  as  to 
the  rights  of  the  assignee,  17  N.  Y.,  28,  580). 

By  the  Court. — Order  affirmed. 
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SUPREME  COURT. 
THE  PEOPLE  agt.  WILLIAM  HAYNES. 

It  is  unnecessary  to  state  in  an  indictment,  the  names  of  the  jurors  by  whom  it  was 
found. 

An  objection  to  an  indictment  that  it  does  not  charge  that  the  felonious  crime  was 
wilfully  done,  is  not  well  taken,  where  the  charge  is  stated  that  the  defendant 
"unlawfully,  maliciously  and  feloniously"  committed  the  act  charged;  a«  this 
language  is  equivalent  to  a  charge  that  the  act  was  wilfully  and  designedly  done. 

Where  the  indictment  charged  that  the  defendant  "  set  fire  to  a  certain  grist-mill, 
then  and  there  being,  owned  by  and  in  possession  of  one  P.  W.,v  Held,  that  this 
was  sufficient  to  meet  the  requirements  of  the  statute  as  regards  the  crime  of 
arson  in  the  third  degree,  which  declares  the  wilfull  setting  fire  to  a  grist-mill,  to 
be  arson  in  the  third  degree 

A  witness  is  not  incompetent  to  testify  in  a  criminal  case,  because  an  accomplice. 
Such  fact  aft'ects  his  credibility  only ;  and  it  is  for  the  jury  to  say  whether  his 
statement  is  credible,  and  a  safe  reliance  for  a  verdict  against  the  party  charged. 
Such  is  now  the  settled  rule  iu  this  state,  even  where  the  accomplice  stands 
entirely  uncorroborated. 

But  notwithstanding  the  jury  may  convict  on  the  unsupported  testimony  of  an 
accomplice,  it  is  their  manifest  duty  to  scan  the  testimony  with  the  utmost 
severity. 

Where  a  case  is  sought  to  be  established  by  the  testimony  of  an  accomplice,  who 
stands  in  the  main,  if  not  wholly,  uncorroborated,  it  is  due  to  the  party  accused 
and  to  the  cause  of  justice  that  none  but  evidence  clearly  admissible,  under  the 
severest  test,  should  be  allowed ;  and  that  none  in  the  least  bearing  on  the 
question  of  credibility  and  admissible,  should  be  excluded. 

The  jury  must  determine  the  a  edibility  of  a  witness  at  the  time  he  testifies.  Hia 
standing  for  truth  and  veracity  must  be  established  at  that  time. 

Where  the  court  limits  the  number  of  impeaching  witnesses  on  each  side,  it  does 
not  thereby  limit  the  right  of  cross-examination. 

Fourth  District,  General  Term,  July,  1S68. 

Before  JAMES,  P.  J.}  BOCKES,  ROSEKRANS  and  POTTER, 
Justices. 

THE  defendant  was  convicted  at  the  Schenectady  Oyer, 

1868,  of  the  crime  of  arson,   in  the  third  degree.     The 

specific  offense  charged  in  the  indictment,  was  that  on  the 

4th   of  April,  1867,  he  feloniously,  in  the  night  time,  set 

VOL.  XXXVILT.  24 
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fire  to  a  certain  grist  mill,  the  property  of  one  Frederick 
Whittlesey. 

On  the  trial,  evidence  was  given  by  one  Margaret  A. 
Bronk,  that  she  set  the  fire  at  the  request  and  on  the 
instigation  of  the  defendant;  who  as  she  testified,  prepared 
the  materials  to  be  ignited,  and  was  at  the  time  in  the 
immediate  vicinity  of  the  mill,  with  the  purpose  of 
rendering  aid  in  effecting  her  escape  from  the  premises 
if  necessity  required.  The  conviction  rested  solely  on  the 
evidence  given  by  this  witness;  the  corroborating  testimony, 
if  indeed  there  was  any,  being  so  slight  and  insignificant,  as 
to  be  unworthy  of  notice.  The  witness,  a  married  woman 
aged  about  twenty-five  years,  testified  that  she  had  been 
for  many  years  on  terms  of  criminal  intimacy  with  the 
defendant ;  that  he  was  the  father  of  two  of  her  children ; 
their  intimacy  was  at  the  time  known  to  her  husband  ; 
that  their  relations  for  a  time  prior  to  the  fire,  were 
unfriendly,  but  that  they  had  become  reconciled  and  again 
intimate.  The  witness  further  stated  that  the  defendant 
first  asked  her  to  induce  her  husband  to  burn  the  mill,  and 
it  being  suggested  to  him,  he  refused ;  that  the  defendant 
had  given  her  money  at  various  times;  on  one  occasion 
four  ten  dollar  bills;  that  she  paid  two  dollars  to  Mr.  Stevens 
and  the  rest  to  Mr.  Westfall ;  that  the  defendant  stated  to 
her  as  his  reason  for  wishing  the  destruction  of  the  mill, 
that  he  wanted  to  get  the  mill  seat.  The  defendant  formerly 
owned  the  mill  primises,  and  sold  them  to  Whittlesey  in  1S64, 
but  had  been  fully  paid  therefor.  The  last  payment  having 
been  made  in  February  preceding  the  fire,  to  prevent  a 
foreclosure  of  a  mortgage  taken  by  the  defendant  for  part 
of  the  purchase  money. 

After  such  payment  the  defendant  had  no  right  or  interest 
in  the  property  destroyed.  Evidence  was  also  given, 
tending  to  an  impeachment  of  the  witness  irrespective  of 
her  position  as  an  admitted  accessory  to  the  crime  charged 
against  the  defendant ;  she  was  contradicted  in  some  of  her 
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statements,  arid  evidence  of  general  bad  character  was  given. 
The  counsel  for  the  defendant  asked  the  court  to  direct  an 
acquittal  on  the  ground  :  1st.  That  the  indictment  did  not 
contain  the  names  of  the  jurors  by  whom  it  was  found  :  2d. 
That  it  does  not  charge,  that  the  setting  fire  to  the  building 
was  wilfully  done:  3d.  That  it  does  not  charge  expressly 
or  by  implication,  that  the  building  alleged  to  have  been 
burned  was  not  the  subject  of  arson  in  the  first  degree. 

The  court  declined  to  direct  an  acquittal  as,  requested, 
and  the  counsel  excepted.  Exceptions  were  also  taken  to 
the  admission  and  rejection  of  evidence,  and  also  to  portions 
of  the  charge  as  well  as  to  refusals  to  charge,  which  excep- 
tions are  hereafter  considered  in  so  far  as  they  are  deemed  to 
affect  the  rights  of  the  defendant 


'O* 


JOHN  L.  HILL,  district  attorney. 

N.  C.  MOAK  and  HENRY  SMITH,  for  the  defendant. 

By  the  Court,  BOCKES,  J. — The  refusal  of  the  court  to 
direct  an  acquittal  of  the  defendant  was  manifestly  right. 
It  was  unnecessary  to  state  in  the  indictment  the  names  of 
the  jurors  by  whom  it  was  found.  This  was  expresly 
decided  in  the  case  of  The  People  agt.  Bennett,  (37  N.  Y., 
117).  The  second  objection  urged,  that  the  indictment 
omits  to  charge  that  the  setting  fire  to  the  building  was 
wilfully  done,  was  not  well  founded  in  fact.  It  was 
charged  that  Haynes  "  unlawfully,  maliciously,  and  felo- 
niously in  the  night  time,  did  set  fire  to  a  certain  grist- 
mill." This  language  is  equivalent  to  a  charge  that  the 
act  was  wilfully  done.  It  is  in  point  of  fact,  a  charge,  that 
it  was  designed,  intended,  hence  wilfull.  The  third  ground 
of  objection  is  also  untenable.  The  charge  is  that  the 
defendant  <k  set  fire  to  a  certain  grist-mill,  then  and  there 
being,  owned  by  and  in  possession  of  one  Frederick  Whitt- 
lesey."  This  was  sufficient  to  meet  the  requirements  of  the 
statute  as  regards  the  crime  of  arson  in  the  third  degree, 
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which  declares  the  wilfull  setting  fire  to  "  a  grist-mill  to  be 
arson  in  the  third  degree." 

The  case  was  plainly  one  for  the  jury  on  the  evidence. 
It  would  have  been  manifestly  improper  to  have  taken  it 
from  them  on  any  of  the  grounds  urged.  It  is  true  the 
only  evidence  to  establish  the  guilt  of  the  party,  was  the 
uncorroborated  testimony  of  a  confederate  in  the  crime. 
But  whatever  opinion  the  court  may  have  entertained  in 
regard  to  the  integrity  and  reliability  of  the  witness,  the 
question  of  guilt  or  innocence  was  for  the  jury.  The  witness 
was  not  incompetent  to  testify  because  an  accomplice, 
such  admitted  fact  affected  her  [credibility  only,  and  it  was 
for  the  jury  to  say,  whether  her  statement  was  credible  and  a 
safe  reliance  for  a  verdict  against  the  party  charged.  Such 
is  now  the  settled  rule  in  this  state,  even  where  the  accom- 
plice stands  entirely  uncorroborated.  Mr.  Justice  BEARDSLEY 
remarked  in  The  People  agt.  Costello,  (I  Dcnio,  83),  that 
''although  it  had  often  been  said  by  judges  and  elementary 
writers,  that  no  person  should  be  convicted  on  the  testi- 
mony of  an  accomplice,  unless  corroborated  by  other 
evidence,  still  there  is  no  such  inflexible  rule  of  law.  It  is 
a  question  for  the  jury,  who  are  to  pass  upon  the  credibility 
of  an  accomplice,  as  they  must  upon  every  other  witness." 
He  adds,  "his  statements  are  to  be  received  with  great 
caution  and  the  court  should  always  so  advise  ;  but  after 
all,  if  his  testimony  carries  conviction  to  the  mind  of  the 
jury  and  they  are  fully  convinced  of  its  truth,  they  should 
give  the  same  effect  to  such  testimony  as  should  be  allowed 
to  that  of  an  unimpeached  witness,  who  is  in  no  respect 
implicated  in  the  offense."  This  language  of  Mr.  Justice 
BEARDSLEY  was  quoted  with  approval  in  Ilaskins  agt.  The 
People,  (16  N.  Y.,  344-352).  Judge  COMSTOCK  said  in  The 
People  agt.  Doyle,  (21  N.  Y.,  578-9,)  "there  is  no  rule 
of  law  which  prevents  a  conviction  on  the  testimony  of  an 
accomplice  alone.  The  utmost  caution  should  undoubtedly 
be  exercised;  but  juries  are  nevertheless  at  liberty  to  con- 
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vict  on  the  unsupported  testimony  of  a  confederate  in  the 
crime. 

To  the  same  effect  are  the  remarks  of  Mr.  Justice  INGEA- 
HAM,  in  Dunn  agt.  The  People,  (5  Park.  Cr.  R.,  120;  see 
also  1  Greenkaf  on  Ev.,  $  380,  381.)  But  notwithstanding 
the  jury  may  convict  on  the  unsupported  testimony  of  an 
accomplice,  yet  it  is,  as  remarked  by  Mr.  Greenleaf,  so 
generally  the  practice  on  the  trial,  for  the  court  to  advise  an 
acquittal,  in  the  absence  of  corroborating  proofs,  that  its 
omission  would  be  regarded  as  an  omission  of  duty  on  the 
part  of  the  judge;  and  the  same  learned  writer  on  the  law 
of  evidence  adds  that,  so  great  respect  is  always  paid  by 
the  jury  to  such  advice  from  the  bench,  that  it  may  be 
regarded  as  the  settled  course  of  practice,  not  to  convict  in 
any  case  of  felony  upon  the  sole  and  uncorroborated  testi- 
mony of  an  accomplice. 

It  is  a  well  settled  rule,  not  to  be  departed  from  in  crim- 
inal cases  especially,  that  no  issue  shall  be  decided  against  a 
citizen  without  testimony  equivalent  at  least,  to  that  of  one 
credible  witness.  Therefore,  verdicts  rendered  on  the  testi- 
mony of  confederates,  wholly  uncorroborated,  are  of  doubt- 
ful propriety,  and  will  not  in  general  be  allowed  to  stand, 
if  the  witness  be  otherwise  at  all  impeached. 

It  was  the  manifest  duty  of  the  jury  in  this  case,  to  scan 
the  testimony  of  Mrs.  Bronk  with  the  utmost  severity.  In 
addition  to  the  fact  that  she  admitted  herself  to  be  a  felon, 
she  was  shown  to  be  unblushing  in  her  immoralities  and 
notoriously  untruthful;  while  several  witnesses  testified  to 
the  contrary,  not  one  of  the  eleven,  who  spoke  to  her  gene- 
ral character,  gave  the  opinion  that  she  was  tlien  a  credible 
and  reliable  person.  She  was  also  contradicted  in  her  state- 
ments, given  as  a  witness,  on  the  stand.  Nor  does  her  story 
commend  itself  to  the  fullest  credence  by  reason  of  its  inhe- 
rent probability.  It  is  difficult,  if  not  impossible,  to  find  a 
motive  for  the  crime.  There  was  no  ill-feeling  existing 
between  the  defendant  and  Whittlesey,  the  owner  of  the 
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mill,  to  excite  hatred  or  induce  revenge.  Their  relations 
were  friendly.  The  defendant  had  no  direct  interest  to  be 
subserved  by  its  destruction.  The  remote  hope,  as  stated 
by  Mrs.  Bronk,  that  he  might  obtain  the  mill-seat,  should 
the  mill  be  burned,  was  infinitely  weak  as  an  inducement  to 
commit  a  high  crime.  His  chance  to  obtain  it  would  then 
be  one  in  common  with  all  his  neighbors,  and  others  who 
might  desire  to  secure  it  by  fair,  open  purchase.  The 
destruction  of  the  mill  gave  him  no  advantage  over  other 
competitors  for  the  site.  Again,  she  testified  that  the 
defendant  wanted  her  to  get  her  husband  to  burn  the  mill 
for  him.  That  she  mentioned  the  subject  to  him,  and  he 
refused,  saying  that  the  defendant  hadn't  money  enough  to 
hire  him  to  do  it;  that  he  could  not  get  him  to  state's 
prison.  Was  it  not  strange,  indeed,  that  the  defendant 
should  seek  the  aid  of  a  man  in  the  commission  of  a  crime, 
whose  jealousy  and  hatred  were  already  aroused  by  reason 
of  his  known  intimacy  with  his  wife?  Would  he  not  be 
cautious  about  putting  himself  in  that  man's  power?  Mrs. 
Bronk  says,  the  defendant  then  persuaded  her  to  burn  the 
mill.  Was  it  not  strange  that  he  should  put  himself  in  her 
power?  Why  not  do  the  act  himself,  and  avoid  the  risk  of 
having  his  purpose  known  to  others?  He  did  not  seek  to 
avoid  suspicion  by  absence,  for  Mrs.  Brorik  says  he  was  at 
or  near  the  mill  when  she  applied  the  match,  and  he  must, 
therefore,  have  fled  from  it  with  her,  or  at  the  same  time 
she  did.  It  was  in  proof  that  he  was  at  his  own  house 
when  the  alarm  was  given. 

Now,  in  this  condition  of  the  case,  the  jury  must 
have  been  in  some  doubt,  some  perplexity  as  to  the 
propriety  of  convicting  on  the  testimony  of  this  con- 
federate. They  are  pesumed  to  have  been  warned  by 
the  court  of  the  danger  attending  a  conviction  on  testi- 
mony from  a  source  confessedly  corrupt.  They  doubtless 
examined  the  evidence  with  great  care,  as  they  had  been 
instructed,  and  were  bound  to  do,  considering  every  minute 
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circumstance  tending  in  the  least  degree  to  a  corroboration 
of  the  statement  made  by  the  witness.  They  would  be 
undoubtedly  influenced  by  slight  confirmatory  facts,  very 
little  would  turn  the  scale  and  control  the  verdict.  A  just 
regard  to  the  rights  of  the  accused,  therefore,  demands  an 
observance  of  the  strictest  rules  in  the  admission  and  rejec- 
tion of  evidence.  Let  us  now  see  if  any  evidence  was 
improperly  admitted  bearing  on  the  question  of  corrobora- 
tion. 

Mrs.  Bronk  testified  that  the  defendant  promised  her 
four  hundred  dollars  if  she  would  burn  the  mill  ;  which 
sum  would  buy  for  her  a  place  she  desired  to  purchase. 
It  seems  that  the  place  was  owned  by  Westfall,  for  whom 
Stevens  was  agent. 

She  further  testified  that  soon  after  the  fire,  Stevens 
called  on  her  and  inquired  if  she  wanted  the  place  5  where- 
upon she  went  to  the  defendant  at  the  paper-mill,  and 
obtained  from  him  forty  dollars, — four  ten  dollar  bills;  that 
she  paid  Stevens  ten  dollars,  and  afterwards  went  to  Quaker 
street,  to  complete  the  transaction,  and  then  paid  the 
balance  of  the  money,  thirty  dollars,  to  Westfall.  Stevens 
was  called  and  testified  that  Mrs.  Bronk  gave  him  ten 
dollars,  a  ten  dollar  bill,  to  bind  the  bargain  for  the  place ; 
then  arranged  with  him  to  meet  him  at  Quaker  street  to  com- 
plete the  transaction  for  the  property  ;  and  that  they  met 
at  Quaker  street,  pursuant  to  the  arrangement;  and  then 
she  paid  three  ten  dollar  bills  to  Westf  all's  agent.  All  and 
every  part  of  this  evidence  was  admitted  against  the  defend- 
ant's objection.  If  the  evidence  tended  to  corroborate  Mrs. 
Bronk  in  any  material  part  of  her  testimony  it  was  properly 
admitted,  otherwise  its  admission  was  error  inasmuch  as 
it  \*as  urged  upon  the  consideration  of  the  jury  as  matter 
of  corroboration,  and  doubtless,  to  a  greater  or  less  extent 
influenced  their  verdict.  Unquestionably  this  evidence  tended 
to  prove  that  Mrs.  Bronk  told  the  trutit  in  several  par- 
ticulars. But  that  alone  was  not  sufficient  to  authorize 
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its  admission  as  corroborating  proof.     As  was  said  in  Hex 
agt.  Addis,    (6  Car.  and  P.,  33S),  the  corroboration  of  an 
accomplice  ought  to  be  as  to  some  fact  or  facts,  the  truth  or 
falsehood  of  which  go  to  prove  or  disprove  the  offense  charged 
against  the  -prisoner."     To  the  same  effect  is  the  decision 
in  The  Com.,  agt.  Bosworth,  (22  Pick,  397) ;  also  in  Rex.  agt. 
Webb,  (6  Car.  and  P.,  595);  and  also  in  Rex.  agt.  Wilkes,  (7 
Car.  and  P.,  272).     In  the  latter  case,  ALDEKSON  B.  says : 
"the  confirmation  which  I  always  advise  juries  to  require, 
is  a  confirmation  of  the  accomplice  in  some  fact  which  goes  to 
fix  the  guilt  on  the  particular  person  charged."     I  am  aware 
that  there  are  cases  holding  that  the  confirmatory  proof  need 
not  in  all  instances  affect  the  identity  of  the  accused,  or 
necessarily  connect  him  with  the  offence  charged.     But  the 
decisions  above  cited  are  now  held  better  to  accord  with 
sound  principles  of   law.     It  seems  therefore,  that  if  cor- 
roborating evidence  be  admitted,  it  must  be  such  as  has  some 
necessary  connection  with  the  guilt  of  the  party  charged  or 
of  the  correctness  of  the  statement  of  the  accessory  in  rela- 
tion to  such  evidence.     True,  a  party  may   be  convicted, 
(although  he  in  general  will  not  be,)  on  the  uncorroborated 
evidence    of    an    accomplice,    but    if    the    case    is   to    be 
strengthened  by   corroborating    proof,    the  rights   of    the 
accused  should  not  be  prejudiced  by  confirmation  on  imma- 
terial points  or  as  to  facts  which   in  no  way  connect  him 
with  the  offense.     Mrs.  Bronk  testified,  that  the  defendant 
agreed  to  arrange  and  in  fact,  arranged  the  combustibles, 
left  the  window  open  for  her  to  enter,  placed  a  box  under 
the    window,    to  render   access   easy, — was    near   the  mill 
when  she  set  the  fire  and  left  the   building,  that   he   then 
signaled  her.     All  these  facts  were  material  on  the  question 
of  the  defendants  guilt,  and  proof  of  either  by  the  testimony 
of  another  person,  would  have  been  admissible  to  corroborate 
Mrs.  Bronk.     So  too  the  fact  of  giving  her  money  soon  after 
the  fire,  she  having  sworn  that  he  agreed  so  to  do,  if   an 
unusual  circumstance,  or  if  the  sum  was  unusual  in  amount:, 
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might  be  admissible.  But  the  fact  proved  by  other 
witnesses,  that  the  mill  was  burned  at  the  ti-ne  she  stated, 
was  no  corroboration  |Of  her  testimony,  that  it  was  burned 
at  the  defendants  instigation.  She  also,  swore  that  she  met 
the*defendant  on  the  evening  of  the  fire,  in  the  street  and 
at  her  house,  when  the  perpetration  of  the  crime  was 
arranged  between  them ;  for  him  to  meet  her  at  her  house  or 
openly  in  the  street  was  no  unusual  circumstance.  Would 
other  proof  of  the  fact,  that  they  so  met,  have  been  cor- 
roborating evidence  on  the  issue  of  the  defendants  guilt? 
clearly  not.  But  of  what  they  said,  if  overheard,  and  if  it 
comported  with  her  statement  as  to  the  arrangement  to 
commit  the  crime,  would  have  been  corroborating  evidence. 
So  too,  proof  by  other  witnesses  of  their  intimacy  while  it 
corresponded  with  her  testimony  as  to  that  fact,  did  not 
corroborate  her  on  the  material  point  in  issue.  It  seems  to 
follow  that  proof  of  the  simple  fact,  that  the  defendant  gave 
her  money,  which  it  appeared,  he  was  accustomed  to  do, 
and  especially  of  the  more  remote  and  irrelevant  circum- 
stance, that  she  paid  that  or  similar  money  to  third  persons 
just  as  she  testified  she  did,  was  not  corroborating  evidence 
that  he  employed  her  to  commit  the  felony.  Perhaps  it 
was  admissible  to  show  that  he  in  fact  gave  her  money ; 
but  considered  in  connection  with  the  additional  fact  that 
he  was  accustomed  so  to  do,  it  rested  on  the  extreme  verge 
of  propriety. 

The  remaining  evidence  introduced  with  a  view  to  cor- 
roboration, that  she  arranged  to  meet  a  third  person  at 
Quaker  street  to  close  the  arrangement  for  the  place,  and 
that  she  in  fact  paid  similar  money  to  that,  she  said  she 
received  from  the  defendant  to  third  persons  was  clearly 
remote  and  irrelevant  to  the  issue.  This  evidence  was 
improperly  admitted ;  and  it  was  of  a  character,  as  the  case 
stood  before  the  jury,  likely  to  affect  their  verdict.  Its 
admission  was  therefore  error. 

It  is  also  insisted  that  evidence  bearing  on  the  question 
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of  the  credibily  of  Mrs.  Bronk  was  improperly  excluded. 
The  defense  sought  to  impeach  the  witness  by  evidence 
of  general  character;  six  witnesses  were  introduced,  each  of 
whom  swore  that  her  character  was  bad ;  that  her  ruputa- 
tion  for  truth  was  bad,  and  had  been  for  a  period  extending 
back  almost  to  her  childhood;  that  they  would  not  believe 
her  on  oath. 

Counter  evidence  was  given  on  the  part  of  the  people  by 
five  witnesses,  who  testified  that  they  were  acquainted  with 
her  character,  and  that  they  would  prior  to  the  fire  and  to 
her  arrest  have  believed  her  on  oath. 

On  cross-examination  of  two  of  these  witnesses,  the 
defendant's  counsel  sought  to  show  that  her  character  at 
the  time  she  testifid  was  bad,  and  that  they  would  not  then 
believe  her  on  oath.  This  evidence  was  objected  to  :  1st. 
On  the  ground  that  the  inquiry  should  be  limited  to  what 
her  character  was  before  the  fire:  2d.  That  the  number 
of  impeaching  witnesses  had  been  limited  by  the  court  to 
six  on  a  side,  and  that  the  defendant  had  exhausted  his  lull 
compliment.  The  objection  was  sustained  and  the  evidence 
excluded.  If  excluded  on  the  first  ground  of  objection  it 
was  manifest  error.  The  jury  were  to  determine  the  credi- 
bility of  the  witness  at  the  time  she  testified.  The  question 
for  them  was,  whether  she  was  then  at  the  time  she  spoke, 
a  truthful  and  reliable  witness.  It  was  competent  for  the 
district  attorney  to  fix  the  limit  of  his  inquiry  at  some 
prior  period,  but  the  point  to  be  reached  by  the  proof,  was 
for  all  that,  her  standing  for  truth  and  veracity  at  the  time 
she  testified.  As  was  said  in  Wittard  agt.  Goodnougli,  (30 
Vt.  397,)  it  is  practicably  impossible  to  limit  the  scope 
of  the  answer  to  any  particular  period.  The  testimony 
when  given  under  such  a  question,  will  bear  more  or  less 
strongly  upon  the  present  character  of  the  impeached 
witness,  according  as  it  fixes  the  existence  of  the  bad  charac- 
ter at  a  more  or  less  recent  point  of  time.  *****  The 
present  character  is  the  point  in  issue.  What  the  character 
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formerly  had  been  is  relevant  only,  as  it  blends  with  the 
contiriious  web  of  life  and  tinges  its  present  texture.  (See 
also  Euclccr  agt.  Bcaty,  3  Ind.,  70;  Rogers  agt.  Lewis,  19 
2nd.,  400  j  Arnold  agt.  Colb,  21  Ind.,  493). 

So  it  might  be  argued  that  if  Mrs.  Bronk  was  a  person 
whose  statements  upon  oath  were  to  be  credited  before  the 
commission  of  the  felony,  she  was  still  under  the  circum- 
stances of  the  case  at  the  time  of  testifying,  also  to  be 
credited.  In  Sleeper  agt  Van  Middlesworth,  (4  Dcnio  431), 
Judge  BEARDSLEY  remarked  that  the  law  indulged  a  strong 
presumption  against  any  sudden  change  in  the  moral  as  well 
as  in  the  mental  and  social  condition  of  man — that  a  state 
of  mind  once  proved  to  exist,  is  presumed  to  remain 
unchanged  till  the  contrary  appears.  Now  the  district 
attorney  proved  Mrs.  Bronk  to  be  a  credible  person  in  the 
opinion  of  the  witnesses,  prior  to  the  fire  and  rested,  as 
well,,  he  might  according  to  Judge  BEARDSLEY,  on  the 
presumption  which  such  opinion  supported.  The  defend- 
ant then  had  a  right  to  meet  and  overthrow  this  presump- 
tion by  inquiring  of  the  witnesses,  on  cross-examitation, 
whether  they  would  then  believe  her  upon  oath.  If  they 
would  not,  the  argument  and  inference  in  favor  of  her 
credibility  based  on  her  former  standing  in  community, 
were  effectually  overcome.  And  if  they  would  still  deem 
her  credible,  considering  her  present  general  character,  and 
her  sworn  admission  of  guilt,  such  fact  was  important 
with  a  view  to  test  the  value  of  their  own  opinion  favora- 
ble to  Mrs.  Bronks  integrity  as  a  witness  given  on  their 
direct  examination.  It  is  plain  I  think,  that  this  was  a 
proper  subject  of  inquiry  on  cross-examination  of  witnesses, 
who  had  spoken  to  her  credibility  at  a  period  long  anterior 
to  the  trial. 

But  it  is  to  be  presumed  that  the  evidence  was  excluded 
on  the  ground  of  objection,  secondly  stated,  to  wit,  that  the 
number  of  impeaching  witnesses  had  been  limited  to  six  on 
a  side.  It  was  undoubtedly  competent  for  the  court  to 
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limit  the  number  of  witnesses  to  be  examined  on  the  ques- 
tion of  general  character.  But  did  such  limitation  as  to 
number  also,  limit  the  right  of  cross-examination  ?  Palpably 
it  did  not,  nor  should  it  have  that  effect — otherwise  the  test 
of  cross-examination  would  be  rendered  valuless.  The 
ruling  as  to  numbers  went  no  further  than  this,  that  each 
party  might  put  six  witnesses  on  the  stand  to  speak  to  the 
credibility  of  the  person  sought  to  be  impeached.  But 
when  on  the  stand,  the  right  of  examination  and  cross- 
examination  should  not  be  infringed. 

Give  the  ruling  the  effect  claimed  for  it,  and  it  would 
deprive  the  party  against  whom  the  witness  was  called,  of 
a  substantial  right,  a  right  to  test  the  capacity,  integrity 
and  means  of  knowledge  possessed  by  the  witness  by  a 
cross-examination.  The  defendant  was,  therefore,  entitled 
to  the  same  right  of  cross-examination  as  if  no  ruling  had 
been  rruule  in  regard  to  the  number  of  witnesses  on  the 
Subject  of  impeachment,  otherwise  the  limitation  would  be 
itself  improper,  inasmuch  as  it  would  deprive  the  party 
against  whom  the  witness  was  called,  of  a  right  always 
deemed  of  the  utmost  consequence,  a  right  of  full  and 
searching  cross-examination.  In  my  judgment,  the  cross- 
examination  was  here  improperly  abridged.  In  conclusion 
it'  may  be  remarked  that  when  a  case  is  sought  to  be 
established  by  the  testimony  of  an  accomplice  who  stands 
in  the  main,  if  not  wholly  uncorroborated,  it  is  due  to  the 
party  accused  and  to  the  cause  of  justice  that  none  but 
evidence  clearly  admissible  under  the  severest  test  should 
be  allowed,  and  that  none  in  the  least  bearing  on  the 
question  of  credibility,  and  admissible  should  be  excluded. 
Mr.  Justice  BEARDSLEY  well  remarked  in  The  People  agt. 
White,  (14  Wend.,  114,)  that  "  when  the  case  is  one  of 
delicacy  and  importance  and  the  evidence  is  nicely  balanced, 
and  the  scale  liable  to  be  affected  by  slight  circumstances, 
the  court  will  be  exceedingly  vigilant  in  preventing  any 
extraneous  or  irrelevant  matter  from  being  brought  before 
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the  jury;"  the  same  may  also  be  said  in  regard  to  the  rejec- 
tion of  evidence,  which  it  was  the  right  of  the  party  to  lay 
before  the  jury  for  their  consideration.  Now  in  this  case, 
the  only  direct  evidence  of  guilt  was  given  by  a  confederate 
in  the  crime.  The  witness  was  a  conceded  felon.  The 
evidence  on  which  the  conviction  was  predicated,  came 
from  a  source  admittedly  corrupt.  The  case  before  the 
jury  was  therefore,  one  of 'extreme  delicacy,  and  the 
accused  had  the  right  to  insist  that  it  should  be  considered 
by  them  without  possible  «rior  in  the  admission  or  rejec- 
tion of  evidence,  tested  by  the  strictest  rules.  The  charge 
of  the  learned  judge  who  presided  at  the  trial  was  eminently 
fair  and  impartial.  The  law  of  the  case  was  clearly  and 
explicitly  stated,  and  his  comments  on  the  evidence  were 
unexceptionable.  In  this  regard,  the  defendant  has  no 
cause  for  complaint.  But  for  the  reason  above  suggested, 
the  verdict  must  be  set  aside,  and  a  new  trial  ordered. 
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A  meclianic's  lien  in  the  city  of  New  York,  nnder  the  act  of  1863,  ceases  after  one  yea  r 
from  the  time  of  the  filing  of  the  notice  of  the  lien,  unless  by  an  order  of  the  court 
obtained  before  the  expiration  of  the  year,  the  lien  is  continued,  and  a  new  docket 
made  stating  such  fact. 

The  effect  of  the  act  is  not  changed  or  altered,  although  proceedings  may  have  l>een 
commenced  within  the  year  to  enforce  or  foreclose  the  lien.  After  the  lien  has 
ceased  ipso  facto,  na  order  directing  the  county  clerk  to  discharge  it  is  necessary ; 
and  if  i't  was  necessary,  the  court  has  no  power  to  grant  it. 

Special  Term,  January,  1870. 

THE  motion  is  for  an  order  directing  the  county  clerk  to 
discharge  of  record  certain  mechanics'  liens.  It  appears 
that  the  plaintiff  is  the  owner  of  premises  No.  38  Broad 
street,  in  the  city  of  New  York ;  that  in  August,  1865,  he 
entered  into  a  contract  with  the  defendant  Jones,  for  the 
erection  of  a  building  on  said  lot ;  that  said  Jones  made  a 
sub-contract  with  one  Joyce  for  the  carpenter  work ;  that 
in  order  to  carry  out  his  said  contract,  Joyce  made  parol 
agreements  with  the  defendant  Daley  and  others,  in 
pursuance  of  which,  they  performed  labor  and  furnished 
materials  for  the  erection  of  said  building.  The  work 
having  been  subsequently  abandoned  by  Joyce,  Daley  and 
the  other  defendants,  in  the  beginning  of  the  year  1866, 
filed  liens  for  the  amounts  due  them  respectively.  Soon 
after  the  owner,  Mathews,  commenced  a  proceeding  in  this 
court  against  the  contractor  and  all  the  lienors,  to  foreclose 
the  liens.  T^he  matter  was  referred  to  a  referee,  who  in 
December,  1866,  made  his  report  in  favor  of  Daley  and  the 
other  lienors,  since  which  time,  it  seems,  nothing  has  been 
done  in  the  matter.  With  a  single  exception,  no  order  of 
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the  court  continuing  either  of  the  said  liens  was  ever 
obtained  by  any  of  the  lienors.  This  motion  was  now 
made  by  the  owner,  for  an  order  directing  the  county  clerk 
to  discharge  the  liens  of  record. 

NILES  and  BAGLEY,  for  motion. 
FRANCIS  BYRNE,  opposed. 

LOEW,    J. — Under   the   Mechanics'   Lien    law  of    1863, 
(Laws  oflSQ'3,  chap.,  500,)  a  lien  ceases  after  one  year  from 
the  time  of  filing  the  notice  of  lien,  unless  by  an  order  of 
the  court,  obtained  before  the  expiration  of  the  year,  the 
lien  is  continued,  and  a  new  docket  made  stating  such  fact. 
(Sec.  11   of  the  act-,   Welch  agt.  The  Mayor,  &c.,  19  Abb. 
Pr.,  132  j  PoerschJce  agt.  Kedenburg,  6  Abb.  Pr.  N.  S.,  172). 
And  it  makes  no  difference  that  a   proceeding  was  com- 
menced   before  the  expiration  of  the    year  to   enforce  or 
foreclose  such  lien.     The  decision  of  this  court  in  the  case 
of   Paine  agt.  Bonney,    (4  E.  D.  Smith,  734,)  which  has 
been  cited  as  deciding  the  contrary,  has  no  application,  as 
it  was  made  under  the  law  of  1851,  which  provided  that 
every  lien  created  under  that  act  should  continue  until  the 
expiration  of  one  year  from  the  creation  thereof,  "and  until 
judgment  rendered  in  any  proceedings  for  the  enforcement 
thereof."     I  an*  aware  that  in  Poerschke  agt.  Kedenburg, 
(supra)  which  was  decided  under  the   act   of   1863,  Judge 
BARRETT  was  of  the  opinion  that,  in  such  a  case,  the  lien 
continues  after  the  expiration  of  the  year,  without  the  pro- 
curement of  an  order  of  the  court.     But  while  I  entertain 
the  greatest  respect  for  the  opinion  of  that  learned  judge, 
and  while  I  concede  that  there  is  a  discrepancy  or  incongruity 
between  the  tenth  and  eleventh   sections  of  the  act  which 
would   seem   to   favor    his  view,    still    I   cannot,    in   this 
instance,  agree  with  him.     The  language  of  section   11  is 
clear  and  explicit,  that  "liens  shall  in  all  cases  cease  after 
one  year,  unless  by  order  of  the  court,"  &c.     We  must  bear 
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in  mind  that  this  statute  is  in  derogation  of  the  common 
law  and  should  be  construed  strictly.  In  addition,  it  will 
be  found  on  examination,  that  the  opinion  of  Judge  BRADY 
in  the  case  of  Poerschkc,  agt.  Kederiburg,  (supra,)  and  also 
the  case  of  Welch  agt.  the  Mayor,  (supra,)  and  Freeman  agt. 
Cram,  (3  N.  Y.}  308,)  sustain  the  view  of  the  case  which  I 
have  taken.  It  follows  that  the  conditions  prescribed  by 
the  act  must  be  complied  with  or  the  lien  will  be  lost. 
(Blauvelt  agt.  Woodworth,  31  N.  Y.,  285).  The  liens  in 
this  case  having  ceased,  ipso  facto,  no  order  directing  the 
county  clerk  to  discharge  them  is  necessary.  But  even  if 
it  were  otherwise,  the  court  has  no  power  to  make  such  an 
order. 

Section  10  of  the  act  specifies  in  what  cases  liens  may  be 
discharged,  by  order  of  the  court  and  otherwise,  but  does 
non  include  the  one  under  consideration.  By  section  11  no 
power  is  conferred  on  any  court  to  £>rder  a  lien  to  be  dis- 
charged, but  all  liens  not  continued  by  the  court,  as  in  said 
section  provided,  are  absolutely  discharged  after  one  year, 
by  the  mere  effect  of  the  statute  itself,  without  any  othej* 
act  or  proceeding.  My  attention  has  been  called  to  a 
decision  of  Judge  DALY,  in  the  case  of  Jones  agt.  Poe,  (not 
reported,)  which,  it  is  claimed,  is  decisive  of  this  question. 
From  an  examination  of  the  papers  on  file  in  the  clerk's 
office,  it  appears  that  it  is  a  case  in  point,  and  that  the 
learned  and  able  chief  judge  did  make  such  an  order  therein 
as  is  now  asked  for.  But  I  am  informed  that  it  was 
formerly  the  practice  to  grant  motions  of  this  kind,  and  it 
seems  that  the  'point  was  not  fully  considered  when  the 
order  referred  to  was  made.  I  may  add  that  I  have  con- 
sulted with  my  two  associates,  Judges  DALY  and  VAN* 
BRUNT,  and  am  permitted  to  say  that  they  both  concur  in 
the  conclusions  which  I  have  arrived  at  in  this  case.  The 
motion  must  be  denied. 
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SUPREME  COURT. 
MARGARET  HOBBS  agt.  ISAAC  WETHEKWAX 


On  an  appeal  from  a  judgment  in  a  justice's  court  to  the  county  cowi,  ihe  justice 
cannot  be  compelled  to  return  the  evidence  taken  before  him  on  »Le  uial,  where 
the  case  is  a  proper  one  for  a  new  trial  in  the  county  court. 

And  whether  the,  case  is  a  proper  one  for  a  new  trial  in  the  count/  court,  depends 
upon  the  amount  stated  and  claimed  in  the  pleadings — it  inapt  eiceed  $50. 

Although  growing  grass  is  a  part  of  the  realty  and  no  interest  therein  can  be  sold  by 
parol  agreement,  being  within  the  statute  of  frauds,  which  inquires  it  to  be  in 
•writing,  yet  where  a  parol  agreement  is  made  between  lamlloi.i  and  tenant,  to  let 
the  farm  to  be  worked  on  shares,  the  landlord  is  not  at  libertj-  to  treat  the  agree- 
ment void  under  the  statute  of  frauds,  as  to  the  meadow  lawd,  and  valid  as  to  the 
other  crops  of  grain,  vegetables,  &.C.,  and  that  the  agreement  amounts  to  nothing 
more  than  a  revocable  license  as  respects  the  grass. 

It  is  a  settled  principle  of  law  that  if  a  part  of  a  contract  be  void,  under  the  statute 
of  frauds,  the  whole  is  void. 

Where  a  contract,  void  because  not  in  writing,  has  been  so  far  performed  that  it 
would  he  a  fraud  upon  the  party,  or  operate  as  a  great  hardship  upon  him,  unless 
carried  out,  it  will  be  enforced,  notwithstanding  the  statute. 


Fourth  District,  General  Term,  July,  1868. ' 
Before  JAMES,  ROSEKRANS,  POTTER  and  BOCKES,  Justices. 
THIS  action  was  commenced  before  a  justice  of  the  peace. 
The  plaintiff  complained  against  the  defendant  for  cutting 
and  carrying  away  from  her  premises,  a  quantity  of  hay  to 
her  damage  of  seventy  dollars.  The  answer  was  a  general 
denial.  On  the  trial  before  the  justice,  the  plaintiff  failed  to 
recover,  and  a  judgment  was  entered  for  the  defendant. 
The  plaintiff  appealed  to  the  county  court  and  claimed  a 
new  trial.  The  justice  returned  the  process,  pleadings  and 
judgment,  but  not  the  evidence  given  on  the  trial  before 
him.  Thereupon,  a  motion  was  made  in  the  county  court, 
to  compel  him  to  return  such  evidence,  which  motion  was 
denied.  An  appeal  was  taken  from  the  order  denying  the 
motion  to  the  supreme  court,  where  the  order  was  affirmed. 

25 
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On  the  trial  in  the  county  court,  the  plaintiff  had  judgment 
for  $7.50  damages,  with  $96.59  costs.  An  appeal  was 
then  taken  from  the  judgment  to  this  court  Before 
entering  upon  the  trial  in  the  county  court,  the  defendant 
objected  to  the  drawing  of  a  jury  or  to  any  proceedings  in 
the  cause  on  the  ground  that  under  the  pleadings  a  new 
trial  could  not  be  had,  and  that  the  case  presented  quf 

of  law  only.  ,  r    -,  „ 

The   court  overruled  the  objection   and  the  defendant 
excented      A  jury  was  impannelled  and  the  trial  proceeded 
plaintiff  U  evidence  showing  that  the  defendant 
entered  her  meadow  and  cut  and  carried  away  a  quantity 
of  hay.     The  defendant  justified  the  acts  complained  of,  o, 
the  ground  that  he  had   taken  the    plaintiff's    premises 
including  the  meadow,  to  work  on  shares,  and  was  ent.tled 
to  cut  and  divide  the  hay  as  he  did  do,  and    "had 
taken  his  proportion  only.     It  was  not  disputed  that 
plaintiff   let    by  parol  a  portion  of  the  premises  to  the 
defiant  on  work  on  shares  and  that  the  latter  put  in  crops 
±r  such  agreement.     But  the  p.ai ntiff den,d  tha   such 
letting  included  the  meadow,  and^lso  claimed  that 
meadow   we're  included   in   the   letting    such  lett, ng    a 
regarded  the  meadow,  was  within  the  statute  of  the  fraud 
and  void,  because  not  evidenced  by  a  writing.     On  th 
question,the  county  judge  by  his  charge  and  refusals  to 
charge,  held  with  the  plaintiff.     The  defendant  except, 

A.  C.  STRONG,  attorney  for  (he plaintiff, 
J.  L.  HILL,  of  counsel  for  defendant. 

J3,,tU  Court,  BOCKES,  J.-The  objection  that  a  new  trial 
could  not  be  had  in  the  county  court,  and  that  the  case  pre- 
led  questions  of  law  only,  seems  to  have  been  already 
determined  in  favor  of  the  plaintiff  in  this  court.  A  motion 
was  made  in  the  county  court  to  compel  a  return  of  he  en- 
lence  given  before  the  justice  and  his  proceedings  on  the  1 
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before  him,  which  was  denied.  On  appeal  to  this  court  the 
order  denying  such  motion  was  affirmed,  and  as  I  under- 
stand, on  the  ground  that  the  case  was  one  for  a  new  trial. 
But  were  the  question  open  in  this  case,  it  would  probably 
be  controlled  by  the  decision  in  (Ovenshire  agt.  Adce,  27 
How.,  36S).  It  was  there  held  that  the  amount  stated  and 
claimed  in  the  pleadings  determined  the  right  of  the  appel- 
lant to  a  new  trial  in  the  county  court.  The  language  of  the 
Code  is  clear  and  specific.  It  is  that  on  such  appeal  when 
the  amount  of  the  claim  or  claims,  for  which  judgment  was 
demanded  by  either  party  in  the  pleadings,  exceeds  fifty 
dollars,  a  new  trial  should  be  had  in  the  county  court. 
In  the  case  in  hand  the  amount  for  which  judgment  was 
demanded  in  the  complaint  was  seventy  dollars.  We  are 
satisfied  with  the  reasoning  and  conclusion  in  Ovcnshire 
agt.  Adee,  (supra,)  which  case  is  in  support  of  the  ruling 
of  the  county  court  on  the  objection  above  stated. 

This  brings  us  to  consider  the  ruling  of  the  court  on  the 
questions  raised  by  the  charge  to  the  jury. 

The  learned  county  judge,  held  and  instructed  the  jury, 
First :  That  if  the  meadow  was  not  included  in  the  letting 
to  the  defendant,  then  the  plaintiff  was  entitled  to  recover 
for  all  the  grass  cut  and  carried  away  by  thim,  and  Secondly: 
That  if  included,  then  she  was  also  entitled  to  recover  for 
the  cutting  subsequent  to  the  revocation,  as  to  which  there 
was  evidence  for  the  consideration  of  the  jury. 

In  regard  to  the  first  proposition,  of  course  there  can  be 
no  question.  If  the  meadow  was  not  embraced  in  the 
letting  to  the  defendant,  he  had  no  justification  for  his  acts, 
and  was  a  trespasser.  In  this,  the  ruling  was  manifestly 
right,  and  judging  from  the  amount  of  the  verdict,  it  is 
highly  probable  that  the  jury  found  that  the  meadow  was 
not  so  included,  as  the  verdict  seems  to  have  been  rendered 
for  the  full  value  of  the  grass,  taken  away  by  the  defendant. 
But  the  action  was  trespass  and  the  verdict  was  general. 
It  may,  therefore,  have  been  rendered  for  damages  assessed 
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for  the  cutting  subsequent  to  the  revocation.  We  are  con- 
sequently, required  to  consider  the  question  presented  by 
the  second  proposition  embraced  in  the  charge.  The 
question  then  is,  was  the  county  court  right  in  holding 
that  even  if  the  meadow  were  included  in  the  letting  of 
the  premises  to  the  defendant,  such  letting  not  being  in 
writing  was  void  as  regards  the  meadow,  except  as  a 
revocable  license,  and  afforded  no  grounds  of  defense  to  the 
plaintiff's  claim  for  such  acts  as  succeeded  the  revocation  ? 
The  plaintiff  insists  that  the  growing  grass  was  part  of 
the  realty,  and  that  no  property  or  interest  therein  could  be 
created  unless  by  writing,  except  under  lease  for  a  term 
not  exceeding  one  year;  (2  It.  S.,  135,  §  6-S).  It  is, 
therefore,  claimed  that  the  letting  was  void  except  as  a 
license  revocable  at  the  pleasure  of  the  party.  It  has  been 
repeatedly  decided  that  growing  trees,  fruit  and  grass,  being 
the  natural  product  of  the  earth  and  not  annual  produce 
obtained  by  cultivation,  are  part  and  parcel  of  the  land 
itself,  and  cannot  be  sold  as  chattels  on  execution,  as  may 
be  growing  crops  of  grain  and  vegetables.  The  former 
descends  to  the  heir  as  a  part  of  the  inheritance,  the  latter 
belong  to  the  executor  or  administrator  as  a  part  of  the 
personalty.  (Green  agt.  Armstrong,  1  Demo,  560;  Banl 
of  LansinburgTi  agt.  Crary,  1  Barb.,  543 :  Warren  agt. 
Leland,  2  Barb.,  613;  Bennett  agt.  Scott,  18  Barb.,  347; 
McGregor  agt.  Brown,  10  N.  Y.,  114;  Piercpont  agt. 
Barnard,  6  N.  Y.,  297).  Growing  trees,  grass  and  fruit, 
are  therefore,  within  the  statute  of  frauds  and  cannot  be 
sold  by  parol  Being  part  of  the  realty  no  interest  therein 
can  be  granted  unless  in  writing.  But  a  right  to  cut  stand- 
ing timber,  given  by  parol,  is  good  as  a  license  and  will 
protect  the  party  until  revoked.  It  is,  however,  revocable 
at  the  pleasure  of  the  party  giving  it.  This  was  directly 
decided  in  Bennett  agt.  (Scott,  18  Barb.,  347) ;  and  White 
agt.  The  Auburn  and  Syracuse  E.  E.  Co.,  16  Hill,  6t).  It 
was  in  accordance  with  these  decisions,  undoubtedly  that 
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the  learned  county  judge  held  thaf  the  agreement  to  work 
the  plaintiff's  premises  on  shares  being  by  parol,  was  but 
a  revocable  license  in  so  far  as  it  related  to  the  growing 
grass.  I  am  not  aware  that  the  precise  question  here 
presented  has  ever  been  decided  in  this  court.  It  is  a 
question  of  the  gravest  importance,  for  as  all  well  know,  a 
great  proportion  of  the  agreements  made  under  which  the 
lands  throughout  the  state  are  worked  on  shares,  rest  in 
parol.  If  these  agreements  are  void  as  to  growing  grass, 
they  are  wholly  void  when  they  embrace,  as  they  com- 
monly do,  meadow  to  be  mowed,  or  the  right  to  cut 
standing  timber  for  fuel  —  for  it  is  a  settled  principle  of  law, 
that  if  a  part  of  a  contract  be  void  under  the  statute  of 
frauds,  the  whole  is  void.  (De  Beersld  agt.  Paige,  36  N.  Y.j 
537  ;  sec  also  cases  cited  on  page  339).  The  question  then 
is,  may  the  landlord  at  the  beginning  of  the  harvest,  after 
the  crops  are  all  put  in  and  the  labor  of  cultivation  ended, 
revoke  and  treat  the  agreement  void  ;  or  may  the  tenant 
revoke  at  pleasure  when  he  finds  it  for  his  interest  so  to 
do?  If  it  be  so,  the  statute  of  frauds,  which  sanctions  the 
proceeding  and  protects  the  party,  becomes  an  instrument 
of  wrong  and  oppression.  It  may  be  said  that  if  the  land- 
lord revoke,  the  tenant  may  recover  for  his  services  on  a 
quantum  meruit.  But  suppose  the  season  has  been  pro- 
pitious and  his  share  of  the  crops  far  exceeds  his  services  in 
value,  will  a  recovery  for  work,  labor  and  services,  reduced 
perhaps  by  a  set  off  for  house  rent,  meet  the  justice  of  the 
case?  Besides,  is  it  nothing  to  be  thrown  out  of  employ- 
ment, and  to  have  his  family  thrust  out  of  doors  ?  For 
these  injuries  he  could  have  no  redress,  inasmuch  as  he 
could  not  resort  to  the  void  agreement  for  the  purpose  of 
determining  the  damages.  (Erbcn  agt.  Lorillardy  19  N.  Y., 
299).  In  this  case  it  was  held  that  when  the  agreement  is 
voi/1,  it  furnishes  no  evidence  on  which  to  base  a  rule  of 
damages,  for  a  recovery  between  the  parties.  The  statute 
of  frauds  was  not  intended  to  work  injustice,  and  to  avoid 
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such  result,  it  has  long  been  a  settled   principle,  that  in 
equity,  part  performance  takes  the    parol  agreement  out 
of  its  operation.     When  a  contract   void  because  not  in 
writing,  has  been  so  far  performed  that  it  would  be  a  fraud 
npon  the  party,  or  operate  as  a  great  hardship  upon  him, 
unless  carried  out,   it  will  be  enforced,  notwitstanding  the 
statute.     (Malms  agt.  Brotvn,  4  Com.,  403 ;    Bennett  agt. 
Abrams,  41  Barb.,  619;    Eyan  agt.  Dox,  34  N.    Y.,  307; 
Lowry  agt.  Tew,  3  Barb.  Ch.,  407 ;  Rathbone  agt.  Rathbone, 
6  Barb.,  98;    Story's  Eq.,  $  759  ;    Willartfs  Eq.,  283-4-5). 
Judge  WILLARD  says :   that  the  principle  of  this  class  of 
cases  is,  that  if  one  of  the  contracting  parties  induces  the 
other  so  to  act,  that  if  the  contract  be  abandoned  he  cannot 
be  restored  to  'his  former  position,    the  contract  must  be 
considered  as  perfected  in  equity,  and  a  refusal  to  complete 
it  at  law  is  in  the  n-iture  of  a  fraud.     In  another  case,  it  is 
said  that  a  party  who  has  permitted  another  to  perform  acts 
on  the   faith  of  an   agreement,  shall   not  insist   that   the 
agreement  is  bad,  and  that  he  is  entitled  to  treat  those  acts 
as  if  it  never  had  existed.     The  case  at  bar  falls  directly 
within  the  principle  established   by  the  authorities  above 
cited.      The   plaintiff    was  not   at   liberty   to    retain    the 
advantages  of   the   agreement   and  a  the   same  time   urge 
its  invalidity.     The  plaintiff  then  could  not  revoke.     The 
agreement  was  to  a  very  considerable  extent  performed — so 
far  executed  that  the  rights  of   the   parties  could  not  be 
preserved  unless  carried  out  according  to  the  original  inten- 
tion.    The  county  court  therefore,  erred  in  holding  that  the 
agreement  between  the  parties  proved  in  this  case,  operated 
as  a  revocable  license,  merely  in  so  far  as  it  had  application 
to  the  growing  grass. 

The  part  performance  was  too  available  to  the  defendant, 
as  a  defense  in  the  action  commenced  in  the  justice's  court. 
He  was  sued  in  trespass,  and  his  defense  was  the  agreement 
with  the  plaintiff,  authorizing  and  justifying  the  acts  com- 
plained of.  If  valid,  the  agreement  afforded  full  protection. 
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Having  been  so  far  executed  as  to  entitle  the  defendant  to 
have  it  carried  out,  it  was  valid  and  just  as  effectually  a 
protection  for  all  acts  done  under  it,  as  if  it  had  been  in 
writing,  subscribed  by  the  parties.  The  judgment  must 
be  reversed  and  a  new  trial  had  in  the  county  court,  with 
costs  to  abide  the  event.  I  do  not  wish  to  be  understood 
as  intimating  the  opinion  that  a  letting  of  a  farm  by  parol 
for  a  year,  to  be  worked  on  shares,  is  within  the  statute  of 
frauds,  and  void.  On  the  contrary,  I  am  inclined  to  a 
different  opinion.  But  all  the  members  of  the  court  are 
not  entirely  satisfied  on  that  point,  and  inasmuch  as  the 
case  may  rest  on  the  ground  above  considered,  it  becomes 
unnecessary  to  decide  the  question  last  suggested.  Judg- 
ment reversed,  new  trial  ordered,  coJts  to  abide  the  event. 
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UNITED  STATES  DISTRICT  COURT. 
IN  RE  JAMES  KINGON. 

Where  solicitor  of  bankrupt  moved  that  the  assignee  be  ordered  to  amend  his  return 
in  a  certain  respect,  but  nothing  appeared  to  show  wherein  such  amendment  was 
proper  or  necessary,  or  what  interest  of  the  bankrupt  would  be  effected, 

Held — The  assignee,  on  this  certificate  not  showing  the  facts,  is  not  required  to 
make  the  amendment 

Southern  District  of  Neiv  York,  February,  1869. 

Before  JOHN  FITCH,  Register. 

THE  above  entitled  cause  is  now  pending  before  me. 
That  it  appears  by  the  schedules  annexed  to  the  petition  of 
the  above  named  petitioner  for  adjudication  of  bankruptcy 
and  the  amendments  of  the  same,  that  the  assets  consist  of 
a  small  amount  of  money,  a  few  notes,  and  a  large  number 
of  book  accounts,  amounting  in  the  aggregate  to  about 
817,000.  There  is  no  proof  before  me  that  any  part  of 
either  of  the  notes  or  book  accounts  are  collectable.  The 
assignee,  Stephen  V.  White  made  his  return  on  the  10th 
day  of  November,  1869,  under  oath,  after  the  return  of  the 
order  to  show  cause,  why  the  said  bankrupt  should  not  be 
discharged,  the  material  part  of  which  is  as  follows,  to  wit : 
"  That  he,  said  assignee,  as  assignee  of  the  estate  and  effects 
of  said  bankrupt,  has  received  on  account  of  the  said  estate 
the  sum  of  thirty  dollars  and  fifty  cents  in  money,  mentioned 
in  the  amended  schedules  of  said  bankrupt,  that  he  has  paid 
out  for  account  of  said  estate  the  sum  of  nine  dollars  and 
fifty  cents  for  the  publication  of  the  notice  of  his  appoint- 
ment as  such  assignee,  which  sum  has  been  refunded  to  him 
by  said  bankrupt ;  that  he  has  also  received  from  said 
bankrupt  the  sum  of  twenty-five  dollars  on  account  of  his 
fees  as  such  assignee ;  that  he  has  also  received  a  portion  of 
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the  promissory  notes  mentioned  in  the  amended  schedules 
of  said  bankrupt,  but  that  all  of  said  notes  are  as  deponent 
is  informed  and  believes,  barred  by  the  statute  of  limita 
tions,  and  are  by  said  bankrupt  pronounced  worthless,  and 
deponent  believes  them  to  be  of  no  value  whatever  ;  and 
that  deponent  as  such  assignee  has  received  no  other  assets 
whatever  on  account  of  said  estate. 

The  solicitor  for  the  bankrupt  upon  petition  and  the  pro- 
ceedings and  proofs  in  this  cause,  moves  for  an  order 
requiring  said  assignee  to  amend  his  return  as  follows,  to 
wit :  "  And  that  there  has  also  come  to  my  hands  certain 
open  accounts  due  to  the  bankrupt  as  member  of  the  firm 
of  Kingon  and  Elmore,  as  are  set  forth  in  schedule  B  3  of 
amended  schedules,  which  open  accounts  amount  in  the 
aggregate  to  $17,708.67.  I  have  made  no  effort  to  collect 
the  same  or  any  of  them,  and  have  no  knowledge  that  they 
can  or  cannot  be  collected." 

The  decision  of  this  motion  involves  the  questions  of  the 
rights,  powers  and  duties  of  an  assignee,  and  the  power  of 
the  courts  over  them  and  their  proceedings.  It  is  to  be 
regretted  that  the  framers  of  the  bankrupt  law  did  not,  in 
defining  the  duties  of  the  assignee,  more  fully  state  the 
power  and  duty  of  the  court  to  control  his  action,  and  to 
compel  his  obedience  to  its  orders,  but  the  law  and  practice 
of  the  courts  giva  sufficient  power  to  the  courts  for 
all  practical  purposes  to  compel  the  assignee  to  obey  its 
orders. 

In  England,  the  courts  hold  an  assignee  to  be  a  person 
appointed  by  the  court  during  the  pendency  of -a  suit,  to  do 
and  perform  certain  acts  under  the  direction  and  order  of 
the  court,  or  under  the  provisions  of  some  statutory  enact- 
ment. (WyatVs  Prac.  Reg.,  355).  He  is  an  officer  of  the 
court.  .  (Matter  of  Burke,  B.  and  B.,  74,)  and  cannot  be 
disturbed  by  any  body  without  leave  of  the  court.  (Fair- 
field  agt.  Weston,  2  S.  &  Sr  98;  Bryan  agt.  Cormack,  I  Cox 
422;  Wardel  agt.  Loyd,  2  Holloy,  388;  Hutcliinson  agt 
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Lord  Bassarene,  2  B.  &  B.,  55  ;  M.  S.,  case  of  Broad  agt. 
Wickham,  1  Smith's  Ch.  Prac.,  500).  His  appointment 
was  provisional  only,  and  was  .subject  a  all  times  upon 
proper  cause  shown  to  removal  by  the  court.  (Skipp  agt. 
Hamondj  3  AtJc.,  564;  Cooke  agt.  Gwynn,  3  Atk.,  690). 
He  was  appointed  by  the  court  as  an  indifferent  person  and 
as  an  officer  of  the  court  to  act  on  behalf  of  the  parties  in 
interest.  (Davis  agt.  Duke  of  Marlborough,  2  Swanst.,  125). 
The  court  itself  had  the  care  of  the  property  in  dispute  or 
effects  of  the  estate,  and  the  assignee  was  but  the  creature 
of  the  court.  If  he  was  interfered,  intermeddled  with  or 
threatened  with  violence,  the  court  would  protect  him  and 
punish  whoever  molested  him.  (Fitepatrick  agt.  Eyre,  1 
Molloy,  171).  Such  was  the  practice  of  the  English  courts 
until  the  passage  of  The  English  Bankruptcy  Acts  of  23  and 
24,  Vic.  C.j  134;  and  12  and  13  Vic.  0.,  106,  provide  that 
the  majority  in  value  of  the  creditors  who  have  proved  their 
debts  may  chose  an'assignee  subject  to  the  approval  of  the 
court.  A  similar  provision  was  unfortunately  contained  in 
the  insolvent  laws  of  this  state,  usually  known  as  the  two- 
third  act,  allowing  the  creditors  to  petition  the  court  for  the 
appointment  of  a  person  as  assignee,  naming  the  person 
whose  appointment  they  requested.  It  was  optional  with 
the  court  to  appoint  the  person  so  named,  or  to  appoint 
some  other  person.  He  was  an  officer  of  the  court  subject 
to  removal  by  the  court,  had  no  powers  except  such  as 
were  conferred  upon  him  by  law  and  by  the  practice  of  the 
court,  (Verplank  agt.  Mercantile  Ins.  Co.,  2  Paige,  452), 
and  under  the  order  and  direction  of  the  court  exercised 
similar  powers  and  duties  as  an  assignee  now  does  under 
the  bankrupt  act. 

"In  section  1st  it  is  provided  "that  the  jurisdiction 
of  said  courts  shall  extend  to  all  cases  and  controversies 
arising  between  the  bankrupt  and  any  creditor  or  cred- 
itors who  shall  claim  any  debt  or  demand  under  the 
bankruptcy ;  to  the  collection  of  all  the  assets  of  the  bank- 
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ruptj  to  the  ascertainment  and  liquidation  of  the  liens  and 
other  specific  claims  thereon  ;  to  the  adjustment  of  the 
various  priorities^  and  conflicting  interests  of  all  parties}  to 
the  marshalling  and  disposition  of  the  different  funds  and 
assets,  so  as  to  secure  the  rights  of  all  parties,  and  due  dis-- 
tribution  of  the  assets  among  all  the  creditors ;  and  to  all 
acts,  matters,  and  things,  to  be  due  under  and  in  virtue  of 
the  bankruptcy,  until  the  final  distribution  and  settlement 
of  the  estate  of  the  bankrupt  and  the  close  of  the  proceed- 
ings in  bankruptcy. 

'"  Judge  BLATCHFORD,  in  re  Glaser,  (I.  B.  E.,  73) ;  held 
"  that  district  courts  had  original  jurisdiction  in  all  matters 
and  proceedings  in  bankruptcy,  and  that  that  jurisdiction 
extends  to  all  acts,  matters,  and  things,  to  be  done  under 
and  in  virtue  of  the  bankruptcy."  The  jurisdiction  of  said 
courts  sitting  as  courts  in  bankruptcy  is  superior  and  exclu- 
sive in  all  matters  arising  under  the  statute.  The  estate 
surrendered  is  placed  in  the  custody  of  the  court  so  sitting 
in  bankruptcy,  and  the  officer  (assignee  or  trustee,}  appointed 
to  manage  it  is  accountable  to  the  court  appointing  him, 
and  to  that  court  alone.  No  state  court  has  jurisdiction  in  or 
can  withdraw  the  property  surrendered,  or  determine  in  any 
degree  the  manner  of  its  disposition.  (In  re  Barroio  re  Loeb, 
Simon  &  Co.,  re  Winter,  1  B.  E.,  125 ;  in  re  Schnepf,  6  /. 
E.  E.,  214;  in  re  Borne,  l.B.  E.,  185). 

"  The  commencement  of  proceedings  in  bankruptcy  at 
once  transfers  to  the  district  court  the  jurisdiction  over  the 
bankrupt,  his  estate,  and  all  parties  and  questions  connected 
therewith,  and  operates  as  a  supersedeas  of  all  process  in*the 
hands  of  the  sheriff  of  a  state  court,  and  as  an  injunction 
against  all  other  proceedings  than  such  as  may  thereupon 
be  hud  under  the  authority  of  the  district  court,  until  the 
question  of  bankruptcy  shall  be  disposed  of.  (Jones  agt. 
Leach  et  al,  1  B.  E.,  165;  Pennington  agt.  Sale,  Phelan-et 
al,  1  B.  E.,  157). 

"  The  filing  of  a  petition  in  bankruptcy  at  once  brings 
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the  property  of  the  insolvent  into  the  bankruptcy  court,  and 
places  it  in  its  custody  and  under  its  protection  as  fully  as 
if  actually  brought  into  the  visible  presence  of  the  court. 
Being  in  the  custody  of  the  court,  no  other  court  can  without, 
the  permission  of  the  court  in  bankruptcy,  interfere  ivith  it, 
and  so  to  interfere  is  a  contempt  of  the  bankrupt  court. 
(In  re  Vogel,  2  B.  E.,  13S  ;  In  re  People's  Mail  Steamship 
Company,  2  B.  E.,  170 ;  In  re  Kerosene  Oil  Company,  2  B. 
E.,  164;  S  C.,  on  appeal,  3  B.  E.,  31;  Breck  &  Terrell,  2 
E.  E.,  190;  In  re  Wallace,  2  B.  E.,  52). 

11  The  court  has  the  power  on  the  application  of  the 
assignee  or  trustee,  to  order  the  sale  of  encumbered  property, 
free  from  encumbrances,  transferring  the  liens  from  the 
property  to  the  fund  realized  from  its  sale.  (In  re  T.  E., 
Stewart,  1  B.  E.,  42 ;  In  re  Barrow,  re  Loeb,  Simm  &  Co., 
re  Winter,  I  B.  E.,  125 ;  In  re  NcLellan.  I  B.  E.,  19 ;  In  re 
Columbian  Metal  Works,  3  B.  E.,  18 ;  In  re  Salmons,  2  B. 
E.,  19;  In  re  Alabama  and  Florida  Eail  Eoad  Company,  1 
B.  E.,  100;  Divight  &  Ames  et  al.,  2  B.  E.,  147;  In  re 
Sclmepf,  6  I.  E.  E.,  124). 

"  Any  lien  upon  the  property  of  a  bankrupt,  so  long  as  the 
property  is  in  the  possession  of  the  court,  or  its  officer,  the 
assignee  or  trustee,  can  only  be  enforced  in  the  district  court 
sitting  as  a  court  of  bankruptcy.  (In  re  People's  Mail 
Steamship  Company.  2  B.  E.,  170 ;  Davis  agt.  Carpenter  ct 
al,  2  B.  E.,  125;  Jones  &  Leach  et  al,  B.  E.,  165;  In  re 
Vogel,  2  B.  E.,  138  ;  Luckerman  &  Franklin,  Av.  S.  Inst. 
et  al,  1  C.  L.  N.,  370 ;  In  re  Kerosene  Oil  Company,  2  B. 
E.,  164;  on  appeal  S.  C.,  3  B.  E.,  31 ;  In  re  Eosenlerg,  3  B. 
E.,  33)".  Euthington,  opinion  as  to  poivcrs  of  assignees 
under  tlte  court,  &c.,  B.  E.  Vol.,  3  No.,  16. 

The  innovation  upon  the  practice  under  the  English  com- 
mon law  of  the  courts  appointing  trustees,  assignees, 
receivers,  &c.,  caused  by  the  passage  of  the  English  bank- 
rupt act,  was  seriously  felt  by  the  loss  of  thousands  upon 
thousands  of  dollars  by  creditors  of  estates,  when  assignees 
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were  chosen  by  the  creditors;  the  courts  appointed  fit  and 
proper  persons,  assignees  to  execute  the  trust,  whereas  the 
creditors  usually  chose  some  respectable  but  inefficient  per- 
son, through  whose  inefficiency  large  sums  were  lost  to 
estates,  which  an  efficient  person  would  have  collected. 
The  same  was  true  of  assignees  under  the  bankrupt  act  of 
April  4th,  1800,  and  under  our  late  insolvent  laws,  which 
laws  have  been  superseded  by  the  bankrupt  act  of  March 
2d,  1867.  The  same  fatal  defect,  the  unfortunate  provision 
allowing  creditors  to  choose  an  assignee,  is  contained  rn  sec- 
tion 13  of  the  bankrupt  act  of  March  2d,  L8G7.  I  think  it 
safe  to  say,  that  owing  to  this  unfortunate  provision,  full 
one-fourth  of  the  assets  of  bankrupts  have  been  lost  to  the 
creditors,  when,  had  the  bankrupt  act  conferred  upon  the 
registers  the  appointment  and  control  of  the  assignees, 
immense  sums  of  money  would  have  been  collected,  where 
under  the  law  as  it  stands,  assignees  do  not  make  any  effort 
whatever  to  collect ;  this  is  the  uniform  opinion  of  the 
registers  and  the  attorneys  practicing  in  this  court,  as  well 
as  creditors  who  have  learned  a  sad  lesson  by  experience. 
By  the  bankrupt  act  of  1841,  the  court  appointed  the 
assignees.  By  the  English  bankrupt  act  the  court  could 
make  any  order  to  secure  the  proper  fulfilment  of  the  duties 
by  the  assignee,  which  wras  the  reason  why  such  large 
dividends  were  paid  out  of  estates  which  were  administered 
under  said  law,  and  could  compel  the  assignee  to  execute 
any  instrument  necessary  and  proper  in  the  proceedings  in 
a  cause ;  could  punish  him  for  any  disobedience  to  any 
order  or  decree  of  the  court,  as  for  a  contempt  of  court, 
such  power  was  in  the  discretion  of  the  Judge  in  bank- 
ruptcy, W7ho  is  .an  officer  of  the  court  of  bankruptcy  in 
England,  having  the  same  powers  under  the  English  law  as 
a  register  in  bankruptcy  has  under  the  American  bankrupt 
law  of  March  2d,  18G7.  (Ex  parte  Sates,  21  Law  J.  Bank., 
20  ;  16,  Jurist,  459). 

The  identical  power  is  given  to  the  court  by  section  IS 
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of  the  bankrupt  act  of  March  2d,  1867,  as  follows :  "  That 
the  court  after  due  notice  and  hearing,  may  remove  an 
assignee  for  any  cause,  which,  in  the  judgment  of  the  court, 
render  such  removal  necessary  or  expedient." 

"An  assignee  refusing  or  unreasonably  neglecting  to 
execute  an  instrument  when  lawfully  required  by  the 
court  or  disobeying  a  lawful  order  or  decree  of  the  court 
in  the  premises,  may  be  punished  as  for  a  contempt  of 
court." 

By  rule  19  of  the  general  orders  in  bankruptcy,  the  duties 
of  an  assignee  are  in  a  measure  defined  and  his  actions 
governed  by  the  order  of  the  court.  An  assignee  cannot 
even  designate  a  newspaper  in  which  to  publish  the  notice 
of  a  sale  of  the  bankrupt's  estate.  Such  papers  must  be 
designated  by  the  court  or  register,  (Section  28  Sank.  Act 
and  General  Orders,  21,)  and  may  also  by  an  order  authorize 
the  assignee  to  sell  ''any  specified  portion  of  the  bankrupt's 
estate  at  private  sale."  And  in  making  sales  of  real  estate, 
the  court  or  register  can  authorize  the  sale  thereof  in  par- 
cels, and  may,  under  the  direction  of  the  court  submit  any 
controversy  arising  in  the  settlement  of  the  demands  against 
the  estate,  or  debts  due  it,  to  the  determination  of  arbi- 
trators, &c.  (Section  17,  Benedict  U.  S.}  Circuit  Ct.  Repts. 
Vol.,  2,  100). 

All  sales  of  property  belonging  to  the  estates  of  bank- 
rupts made  by  holders  of  deeds  of  trust,  mortgages,  or 
judgment  liens,  are  unlawful  unless  made  by  permisson  of 
the  court  after  due  notice  of  such  application  has  been  given 
to  the  assignee.  (In  re  Bigelow,  1  B.  R.,  170  ;  Davis  agt. 
Carpenter,  2  B.  R.,  125  ;  In  re  Rosenberg,  3  B.  R.,  33.') 

The  court,  after  due  notice  and  hearing,  may  remove  an 
assignee  for  any  cause  which  in  the  judgment  of  the  court 
renders  such  removal  necessary  or  expedient.  That  an 
assignee  may,  with  the  consent  of  the  court,  resign  his 
trust  and  be  discharged  therefrom.  Vacancies  caused  by 
death  or  otherwise  in  the  office  of  assignee  may  be  filled  by 
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appointment  of  the  court.  From  the  authorities  above 
quoted,  and  the  sections  of  the  bankrupt  act  above  cited,  it 
is  plain  that  an  assignee  is  an  officer  of  the  court,  subject 
to  its  control,  and  can  be  removed  by  the  court  for  any  good 
cause  shown,  and  must  obey  the  orders  of  the  court,  and 
when  he  so  obeys,  he  is  protected  by  the  court. 

The  title  to  the  property  of  the  bankrupt  immediately 
upon  the  filing  of  the  petition  is  transferred  to  the  couVt, 
and  is  vested  in  the  register  to  whom  the  cause  is  referred, 
who  is  to  keep  it  safely  until  it  can  be  turned  over  to  the 
assignee  when  appointed.  (In  re  Hasbrouck,  6  /.  E.  J?., 
115;  S.  (7.,  1  St.,  402,)  and  the  register  may  appoint  a 
watchman  or  custodian  to  take  charge  of  the  property.  (In 
re  Bogart,  et  aZ.,  2  S.  R.,  178  ;  In  re  Shaffer,  et  a?.,  2  S.  7?., 
178,)  and  has  the  power  to  order  the  payment  of  fees  and 
expenses  incurred  in  the  proceedings  out  of  the  funds  in  the 
hands  of  the  assignee.  (In  re  Lane,  2  B.  JR.,  100,)  and 
upon  the  appointment  of  an  assignee,  is  to  convey  by  deed 
all  the  property  of  the  bankrupt  of  whatever  name  or 
nature  except  that  which  is  exempt  by  law.  The  assignee 
then  proceeds  in  accordance  with  sections  14,  15,  16,  17, 
18,  25,  26,  27,  28,  35,  36,  37,  39.  42,  and  48  of  the  act. 

Assignees  will  find  it  to  their  advantage  to  take  the  orders 
of  the  court  when  they  contemplate  doing  any  important 
act,  that  the  registers  should  explain  to  them  their  duties, 
as  the  registers  are  familiar  with  the  duties  required  of 
assignees.  Any  person  interested  in  the  acts  of  an  assignee 
may  apply  to  the  court  for  an  order  requiring  of  such 
assignee  the  specific  performance  of  any  of  his  dnties;  and 
that  in  this  case  I  have  the  power  at  this  stage  of  the  pro- 
ceedings to  grant  the  order  asked  for.  (H  Gettleston,  Vol., 
1  B.  .R.,  170).  It  was  plainly  the  intention  of  congress 
to  give  the  registers,  acting  as  assistant  district  judges,  the 
pame  power  in  all  respects  in  cases  pending  before  them, 
that  the  district  judge  has ;  such  has  been  the  uniform 
decision  of  all  the  district  judges  and  the  registers  who  have 
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written  on  the  subject.  Such  power  was  absolutely 
necessary  to  be  given  to  the  registers  in  order  to  enable  them 
to  discharge  the  judicial  duties  devolving  upon  them.  It 
would  be  an  intolerable  burden  placed  upon  the  district 
judges  if,  in  addition  to  their  present  onerous  duties,  they 
wrere  compelled  to  hear  and  decide  the  great  number  of 
applications  necessarily  made  to  the  (register)  court  during 
the  pendency  of  causes  before  them.  It  would  occupy  the 
entire  time  of  the  judges  in  hearing  motions  and  granting 
necessary  orders,  which  judicial  duties  by  the  bankrupt  act 
and  the  decisions  of  the  couits,  the  registers  are  required  to 
perform.  (1  B.  E.  170).  Experience  has  shown  that  the 
bankrupt  act  and  the  decisions  of  the  court,  has  not  con- 
ferred too  much  power  upon  the  registers,  but  on  the' 
contrary  too  little ;  and  the  amendment  of  the  bankrupt 
act,  giving  the  registers  the  entire  administration  of  the 
law,  would  immensely  facilitate  the  transaction  of  business, 
and  relieve  the  district  courts  of  an  intolerable  and  unnecess- 
ary burden.  Appeals  from  the  register's  decision  should 
be  to  the  district  court  in  the  same  manner  as  appeals  are 
now  taken  from  the  district  to  the  circuit  court. 

The  supreme  court,  of  this  state,  in  general  term,  first 
judicial  district,  INGRAHAM,  J.,  held  that  an  assignee  was  an 
officer  of  the  court,  and  it  was  the  duty  of  the  court  to 
make  all  orders  to  secure  the  proper  fulfillment  of  his  duties, 
and  such  has  been  the  uniform  decision  of  all  our  state 
courts.  The  right,  duty  and  power  of  the  court  to  control 
.the  action  of  assignees  is  clearly  given  by  section  18  of  the 
bankrupt  act,  and  it  is  also  in  the  inherent  power  of  the 
court  to  exercise  a  sound  discretion  and  controlling  jurisdic- 
tion of  its  officers  and  suitors,  as  well  as  the  suject  matter 
of  the  action  in  any  proceeding  pending  before  it.  (18 
Wend.,  652  ;  1  Demo,  659;  11  Johnson,  254;  I  Gra.  Prac., 
3d  Ed.,  661  to  675).  In  this  case  it  is  no  hardship  asked  of 
the  assignee  to  make  the  amended  return  asked  for.  It  is 
right,  just,  equitable  and  proper  that  he  should  do  so,  and 
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a  refusal  on  his  part  would  be  unjust,  oppressive  and 
improper,  and  the  petitioner  has  a  right  to  ask  that  it  be 
done ;  at  the  same  time  the  assignee  must  be  paid  a  proper 
compensation,  to  wit :  the  sum  of  ten  dollars  therefor.  I 
therefore  hold  that  the  assignee,  Stephen  V.  White,  upon 
the  payment  to  him  of  ten  dollar*  must  make  and  execute 
under  oath  and  deliver  to  the  register,  an  amended  return 
containing  the  amendments  asked  for,  which  amended 
return  will  be  of  the  date  of  the  original  return  and  to  be 
executed  nunc  pro  tune. 

The  assignee,  by  his  counsel,  contends  that  the  return 
already  made  is  all  the  return,  if  any,  he  is  compelled  to 
make. 

BLATCHFORD,  J. — No  reason  is  shown  why  the  assignee 
should  make  the  addition  suggested  to  his  return,  nor  is  it 
shown  how  such  addition  is  proper  or  necessary,  or  what 
particular  object  is  to  be  subserved  by  his  making  it,  or  what 
interest  of  the  bankrupt  is  to  be  promoted  by  making  it,  or 
to  be  injured  by  not  making  it.  I  therefore  decide  that  the 
assignee  is  not  required  to  make  it. 

NOTE— It  is  to  be  regretted  that  the  motion  papers  -which  contained  all  the  facts 
showing  the  necessity  for  the  additional  return  by  the  assignee  were  not  before 
Judge  BLATCHFORD,  as  a  decision  upon  the  principle  of  the  rights,  powers  and 
duties  of  an  assignee,  and  the  powers  of  the  court  over  him  under  the  bankrupt 
law,  discussed  by  the  Register,  is  very  much  wanted,  to  settle  the  practice  on  these 
points.  (Ed.) 

Vox,.  XXXYKL  26 
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N.  Y.  SUPERIOR  COURT. 

• 

IN  THE  MATTER  OF  THE  PEOPLE  agt.  HEFFERNAN. 


Where  a  prisoner  is  detained  in  prison,  in  execution  of  a  sentence  already  pronoun' 
ced  upon  him  by  the  court,  the  provision  of  the  habeas  corpus  act,  which  declares 
that  "  daring  the  session  of  a  court  of  over  and  terminer,  no  prisoner  detained 
in  the  common  jail  of  the  county  upon  any  criminal  charge,  shall  be  removed 
therefrom  by  any  writ  of  habeas  corpus,  unless  such  writ  shall  have  been  issued 
by  such  court  of  oyer  and  terminer,  or  shall  be  made  returnable  before  it,"  does 
not  apply  to  such  a  case. 

The  court  which  sentenced  the  prisoner,  has  no  longer  jurisdiction  over  him, 
consequently  where  a  judge  of  another  court,  other  than  the  court  of  oyer  and 
terminer, — which  may  be  in  session  at  the  time,  issues  a  writ  of  habeas  corpus  to 
bring  up  the  prisoner  before  him,  the  officer  in  custody  of  the  prison  upon  whom 
the  writ  is' properly  served,  must  produce  the  body  of  the  prisoner,  according  to 
the  mandate  of  the  writ. 


Habeas  Corpus,  February,  1870. 

McCtJNN,  J. — Mr.   PETER   MITCHELL,  of  counsel -for  the 
petitioner,  demands  his  discharge  upon  two  grounds : 

First. — That  the  court  affecting  to  try  him,  had  no  ju- 
risdiction of  the  case.  The  argument  is,  that  by  article  6, 
section  18,  of  the  constitution  of  the  state,  all  judicial  offi- 
cers shall  be  elected  by  the  people  of  the  communities 
over  which  their  jurisdiction  extends.  And  that,  Messrs. 
Dowling  and  Bixby  constituting  the  so-called  court  of  spe 
cial  sessions,  which  asserts  a  jurisdiction  over  the  whole 
•city,  were  chosen  only  by  the  suffrages  of  seven  wards,  and 
so  were  not  duly  elected  in  conformity  to  the  letter  and 
spirit  of  the  constitution.  Hence  the  contention  isv  that 
their  exercise  of  power,  as  members  of  the  court  of  special 
sessions,  is  a  sheer  ursurpation. 

Second. — By  article  1,  section  2,  of  the  state  constitution, 
'*'  the  trial  by  jury,  in  all  cases,  in  which  it  has  been  here- 
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tofore  used,  shall  remain  inviolate  forever."  It  is  competent 
to  the  party  accused  to  waive  the  privilege  of  trial  by  jury  ; 
but  in  this  instance,  the  allegation  of  counsel  is,  that  the 
prisoner  not  only  never  waived,  but  expressly  demanded  a 
trial  by  jury,  as  matter  of  absolute  and  indefeasible  right, 
and  that  his  trial  in  a  mode  unauthorized  by  the  constitution 
was  invalid  and  of  no  effect.  Hence  the  inference  that  his 
detention  is  without  warrant  of  law. 

If  either  of  the  above  propositions  be  tenable,  it  follows 
necessarily  that  the  prisoner  is  entitled  to  a  discharge. 

But  the  learned  district  attorney  argues  that  the  person 
upon  whom  the  writ  was  served  is  not  obliged  to  produce 
the  prisoner,  by  reason  of  the  following  section  in  the  ha- 
beas orpus  act :  "  During  the  session  of  a  court  of  oyer 
and  terminer,  no  prisoner  detained  in  the  common  jail  of 
the  county  upon  any  criminal  charge,  shall  be  removed  there- 
from by  any  writ  of  habeas  corpus,  unless  such  writ  shall 
have  been  issued  by  such  court  of  oyer  and  terminer,  or 
shall  be  made  returnable  before  it." 

Obviously,  the  present  case  is  not  within  the  provisions 
of  the  above  section.  The  prisoner  here  is  not  confined  on 
a  criminal  charge,  but  is  detained  in  execution  of  a  sentence 
already  pronounced  by  the  court,  and  that  court  has  no 
longer  jurisdiction  over  him.  The  above  section  was  in- 
serted for  the  evident  purpose  of  preventing  the  removal  or 
release  of  a  prisoner  held  upon  a  charge  and  awaiting  a  trial ; 
and  the  law  intended  that  the  legality  of  his  detention  on  a 
criminal  accusation,  should  be  determined  only  by  the  court 
in  which  his  trial  is  depending.  A  writ  of  habeas  corpus 
for  the  delivery  of  a  person  detained  under  civil  process, 
need  not  be  issued  by  or  returnable  before  the  court  of  oyer 
and  terminer;  and  for  the  same  reason,  the  writ  in  the  pres- 
ent case  was  properly  returned  before  a  justice  of  this 
court.  This  case  is  neither  within  the  letter  nor  policy  of 
the  above  provision,  and  that  provision  affords  no  excuse  01 
justification  for  a  refusal  to  produce  the  prisoner.  It  is  a 
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fundamental  principle  that  the  provisions  of  the  habeas 
corpus  act  shall  be  generously  construed  in  favor  of  the  lib- 
erty of  the  citizen.  Hence,  provisions  in  restriction  of  the 
privileges  and  operation  of  the  writ  will  be  interpreted  in  a  lib- 
eral sense.  The  legislature  must  be  taken  to  mean  precisely 
what  its  language  conveys — neither  more  nor  less.  That 
language  imports  that  when  a  person  is  confined  upon  a 
criminal  charge  he  shall  have  recource  for  deliverance  but  to 
one  court — the  court  of  oyer  and  terminer.  It  does  not  say 
or  imply  that  when  a  man  is  imprisoned  under  a  sentence  of 
conviction — when  he  is  no  longer  amenable  to  the  courts 
of  criminal  jurisdiction — that  he  shall  be  shut  up  from  all 
access  to  other  tribunals  empowered  to  issue  the  writ  of 
habeas  corpus.  To  give  it  that  construction  would  operate 
to  the  perversion  of  the  law  and  the  oppression  of  the 
citizen. 

As  to  the  nonproduction  of  the  prisoner. 

By  section  33  of  the  habeas  corpus  act,  it  is  enacted, 
that  "  The  person  or  officer  on  whom  the  writ  shall  have 
been  served,  shall  bring  the  body  of  the  person  in  his  cus- 
tody, according  to  the  command  of  the  writ,  except  in  the 
case  of  the  sickness  of  such  person  "  in  custody. 

Section  34  provides  that,  "  if  the  person  upon  whom 
such  writ  of  habeas  corpus  has  been  duly  served,  shall  re- 
fuse or  neglect  to  obey  the  same  ty  producing  the  party 
named  in  such  writ,  and  no  sufficient  excuse,"  i.  e.,  of  sick- 
ness, "  shall  be  shown  for  such  refusal,  it  shall  be  the  duty 
of  the  court  or  officer  before  whom  such  writ  shall  have 
been  made  returnable,  forthwith  to  issue  an  attachment 
against  such  person"  &c,,  &c. 

In  this  matter  the  prisoner  is  not  produced  according  to 
the  command  of  the  writ ;  but  on  the  contrary,  the  person 
in  whose  custody  he  is,  expressly  refuses  to  produce  the 
prisoner.  Nor  is  due  service  of  the  writ  denied ;  nor  is  the 
only  excuse  allowed  by  law  for  the  non-production  of  the 
prisoner  urged  by  the  jailor.  Hence,  I  have  no  alternative 
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under  the  express  and  imperative  provisions  of  the  statute, 
but  "  forthwith  to  issue  an  attachment  "  against  the  person 
so  defying  the  mandate  of  the  writ  of  habeas  corpus.  And 
I  direct  that  such  attachment  do  issue.  The  learned  dis- 
trict attorney  proposes  to  re-argue,  in  support  of  the  le- 
gality of  the  prisoner's  detention,  and  perhaps  he  may  show 
enough  to  require  that  "the  prisoner  should  be  remanded 
into  custody."  But  in  the  face  of  an  avowed  disobedience 
of  the  writ,  in  view  of  the  fact  that  it  is  the  prisoner's 
right  that  all  argument  as  to  the  legality  of  his  detention, 
should  take  place  in  his  presence,  and  especially  in  consid- 
eration that  if  I  decided  against  the  legality  of  the  prison- 
er's detention,  the  writ  would  be  imperative  to  effect  his 
release — lie  not  having  been  brought  within  the  power  of  the 
court — I  therefore  refuse  to  hear  any  argument  on  the  sub- 
ject of  the  legality  of  the  detention  until  the  prisoner  be 
produced  in  obedience  to  the  exigency  of  the  writ. 

An  American  commentator,  of  the  highest  repute,  has 
said  :  "  To  concede  the  power  to  issue  the  writ,  and,  at  the 
same  time,  withold  the  power  to  afford  relief  under  it,  when 
the  party  claiming  custody  stands  revealed  by  his  return  a 
wrongdoer  without  excuse,  is  to  convert  the  great  writ  of 
liberty  into  a  pitiful  process  of  curiosity." 
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COURT  OF  APPEALS. 

MARY  ANN  SHIRLEY,  Rspondent,  agt.   DANIEL  VAIL, 
Executor,  Appellant. 


It  is  error  to  refuse  to  direct  a  verdict  in  cases  where  a  finding  contrary  to  the  di- 
rection prayed  for,  would  be  set  aside. 

If  the  evidence  is  such  that  a  verdict,  finding  the  facts  different  from  those  claimed 
by  the  counsel  in  his  request  to  the  court  to  charge  the  jury,  would  be  set  aside 
as  against  evidence,  the  court  errs  in  refusing  to  instruct  the  jury  as  request. 
ed. 


January  Term,  1870. 

THIS  action  was  brought  by  the  plaintiff  to  recover  com- 
pensation for  work  and  labor  performed  by  her  for  Christian 
Bennett,  the  defendant's  testator  during  a  period  of  more 
than  nine  years,  commencing  in  April,  1852,  ending  in  June, 
1861. 

The  defendant,  after  a  general  denial  of  the  allegations  in 
the  plaintiffs  complaint,  sets  up  as  further  defenses  : 

First — That  the  plaintiff  when  an  infant,  had  by  the  con- 
sent and  agreement  of  her  father,  been  adopted  by  the  said 
Christian  Bennett  as  one  of  his  children  and  taken  by  him 
into  his  family  as  a  member  thereof;  that  the  services  ren- 
dered by  her  were  so  rendered  in  that  relation  and  had  been 
satisfied  by  her  board,  clothing,  and  education,  and  that  no 
other  compensation  was  to  be  made  to  her. 

Second — The  statute  of  limitations. 

A  counter  claim  for  goods  sold  and  delivered  by  the  testa- 
tor to  the  plaintiff,  and  board,  lodging,  clothing,  and  the 
expenses  of  her  education,  was  also  interposed  to  which 
there  was  a  reply  containing  a  general  denial. 

The  issues  were  tried  at  a  circuit  court  held  in  Courtland 


NEW  YORK  PRACTICE  REPORTS.       4Q7 

Shirley  agt.  Vail. 

county  in  June,  1867,  before  Justice  BOARDMAN  and  a  jury. 

The  jury  found  a  verdict  for  the  plaintiff. 

By  the  Court  :---GEOVER,  J. — The  court  did  not  err  in  over- 
ruling the  objection  of  defendant's  counsel  to  the  introduction 
of  the  plaintiff  as  a  witness  in  her  own  behalf.  She  was  a  com- 
petent witness  in  the  cause,  and  it  was  proper  for  her  to  be 
sworn  as  such.  The  court,  in  overruling  the  objection,  did 
not  decide  anything  as  to  what  testimony  it  was  competent 
for  the  plaintiff"  to  give,  but  only  that  she  should  be  sworn 
as  a  witness  in  the  cause.  There  was  no  objection  made  to 
any  testimony  given  by  the  witness,  nor  any  ruling  made  by 
the  court  upon  the  competency  of  any  part  of  it.  No 
question  upon  that  point  can  be  entertained  by  this  court. 

There  was  evidence  given  tending  to  show  that  plaintiffs 
father  had  abandoned  all  claim  to  her  services  while  a  mi- 
nor. He  had  consented  to  her  going  to  live  in  the  family 
of  defendant's  testator  when  she  was  thirteen  years  old,  and 
shortly  after  removed  to  Wisconsin,  leaving  the  plaintiff  in 
the  family,  and  after  she  went  there  to  live  provided  nothing 
for  her,  and  took  no  care  whatever  of  her  (Steel  agt.  Dorr,  5 
Wend.,  205,  and  cases  cited.) 

The  motion  for  a  non-suit  being  predicated  upon  the 
right  of  the  father  to  recover  for  the  services  of  the 
plaintiff,  there  was  no  error  committed  by  its  denial. 

The  defendant's  counsel  requested  the  court  in  substance, 
to  instruct  the  jury  that  the  plaintiff  could  not  recover  for 
the  reason  that  she  went  to  live  with  the  testator  as  a  mem- 
ber of  his  family,  to  be  provided  for,  brought  up,  and  edu- 
cated as  such,  and  that  this  relation  continued  during  all  the 
time  services  were  rendered  by  her  for  the  testator. 

The  court  refused  to  give  the  instruction  requested,  and 
the  defendant's  counsel  excepted. 

If  the  evidence  was  such  that  a  verdict  finding  the  facts 
different  from  those  claimed  by  the  counsel  should  be  set 
aside  as  against  evidence,  the  judge  erred  in  refusing  to  in- 
struct the  jury  as  requested. 
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It  has  been  repeatedly  held  by  the  court,  that  it  was  er- 
ror to  refuse  to  direct  a  verdict  in  cases  when  a  finding  con- 
trary to  the  direction  prayed  for  would  be  set  aside. 

That  the  law  is  as  was  claimed  by  the  counsel  in  his 
request  upon  the  facts  stated  by  him,  has  been  repeatedly 
held  by  the  supreme  court,  and  settled  by  the  determina- 
tion of  this  court  (Williams  agt.  Hutehinson,  3  Corns.,  312, 
and  cases  cited.) 

The  inquiry,  therefore,  is  whether  the  evidence  established 
the  facts  claimed  by  the  defendant's  counsel,  or  whether 
there  was  such  conflict  as  rendered  it  proper  to  submit  the 
case  to  the  jury. 

John  C.  Bennett,  a  son  of  the  testator,  testified,  that  in 
the  fall  of  the  year,  that  plaintiff  came  to  live  in  the  family 
of  the  testator,  her  father  came  to  his  (testator's)  house, 
and  while  there  had  a  conversation  with  testator  as  to 
plaintiffs  living  there.  That  the  testator  stated  to  him  the 
terms;  that  she  was  to  live  there  until  of  age,  and  that  he 
was  to  take  care  of  her  as  a  member  of  his  family;  to  send 
her  to  school,  and  care  for  her  as  a  child ;  that  her  father 
assented  to  the  terms,  and  said  that  was  as  he  understood  it, 
and  desired  her  to  remain  as  a  member  of  the  family. 

It  was  proved  that  the  plaintiff'  was  about  thirteen  years 
old  when  she  went  to  live  in  the  family,  and  that  from  that 
time  the  testator  and  his  wife  had  the  exclusive  care  of  her, 
provided  all  her  clothing,  sent  her  to  school  as  farmer's 
daughters  usually  were  sent,  dressed  her  in  similar  style, 
and  that  upon  her  marriage  she  had  a  cow,  bed  and  bedding 
and  a  box  of  clothing.  That  no  accounts  were  ever  kept 
by  the  testator  with  the  plaintiff,  or  so  far  as  appeared  by  the 
plaintiff  with  him.  That  the  testator  lived  upward  of  four 
years  after  the  plaintiff's  marriage,  and  after  she  left  the 
family  to  reside  with  her  husband,  and  that  no  claim  against 
the  testator  for  her  services  was  made  by  the  plaintiff'  dur- 
ing his  life,  and  for  some  time  after. 

This  proof  was  met  by  the  plaintiff's  proof  that  at  the 
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time  the  testator  took  her  from  her  aunt's,  with  whom  she 
was  then  living,  to  go  and  live  with  him,  he  said  he  would 
do  well  by  her ;  and  that  he  said  to  his  neighbors  several 
times'  while  the  plaintiff  was  living  with  him ;  that  the 
plaintiff  was  a  good  girl  to  work;  that  he  did  not  know 
how  he  could  get  along  without  her,  and  that  he  would  pay 
her  well ;  facts,  I  think  quite,  if  not  more  consistent  with 
the  defendant's  theory  than  that  of  the  plaintiff. 

The  evidence  that  plaintiff  milked  and  sometimes  drove 
the  cows  to  and  from  pasture,  a  distance  of  about  thirty 
rods,  occasionally  fed  calves  that  the  testator  was  raising 
and  sometimes  fed  hogs,  furnished  no  evidence  that  the  tes- 
tator expected  to  pay,  or  the  plaintiff  to  receive  wages  as  a 
servant  to  any  mind  acquainted  with  the  services  frequently 
performed  by  farmers'  daughters  in  the  country. 

The  testator's  wife  handing  the  plaintiff  ten  dollars  about 
the  time  of  her  marriage,  coupled  with  the  remarks  that  she 
would  pay  her  more,  but  that  that  was  all  she  had  then, 
was  not  evidence  against  the  defendant,  as  there  was  no 
proof  that  the  testator  was  present. 

The  testimony  of  plaintiff's  husband,  that  the  testator 
let  plaintiff  have  a  heifer,  and  said  she  would  make  a  good 
cow,  and  that  he  said  he  let  her  have  the  cow  for  twenty 
dollars,  but  she  must  pay  for  her  keeping,  &c.,  was  to  my 
mind  no  more  evidence  of  an  understanding  that  plaintiff 
was  at  work  for  wages,  and  that  the  cow  was  delivered  as 
partial  payment,  than  it  was  of  an  existing  demand  of  the 
testator  against  the  plaintiff  for  the  cow. 

An  examination  of  the  testimony  satisfies  my  mind  that 
there  was  no  evidence  really  in  conflict  with  the  strong 
proof  of  the  defendant's,  tending  to  show  that  plaintiff  lived 
with  the  testator,  and  was  provided  and  cared  for  by  him 
and  his  wife  as  a  member  of  the  family,  without  any  idea 
of  paying  or  leceiving  wages  otherwise,  and  that  the  judge 
erred  in  not  instructing  the  jury  as  requested  by  the  de- 
fendant. 
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The  judgment  should  therefore,  be  reversed,  and  a  new 
trial  ordered,  costs  to  abide  event. 

LOTT,  J.  (Dissenting.) — Exceptions  taken  during  the  pro- 
gress of  the  trial  and  to  the  refusal  of  the  judge  to  charge 
as  requested  by  the  defendant's  counsel  on  certain  proposi- 
tions submitted  to  him,  were  directed  to  be  heard  in  the 
first  instance  at  th,e  general  term,  and  on  being  so  heard, 
judgment  was  rendered  against  the  defendant  from  which 
he  has  appealed  to  this  court. 

It  then  becomes  necessary,  to  consider  whether  any  of 
those  exceptions  were  well  founded,  and  they  will  be  brief- 
ly examined  in  the  order  they  were  taken. 

First — The  plaintiff  had  on  the  27th  day  of  December, 
1860,  and  previous  to  leaving  the  family  of  the  deceased, 
married  William  Shirley,  and  he  on  being  called  and  offered 
as  a  witness  on  her  behalf,  was  objected  to  '*  on  account  of 
incompetency."  This  objection  was  overuled,  and  prop- 
erly. 

It  is  declared  by  chapter  887  of  the  laws  of  1867,  passed 
May  10th,  and  which  took  effect  immediately,  that  the  hus- 
band or  wife  of  any  party  to  a  suit,  action,  or  proceeding  in 
any  court,  shall  be  "  competent  and  compellable  to  give  evi 
dence  the  same  as  any  other  witness  on  behalf  of  any  party 
to  such  suit,  action  or  proceeding,"  except  in  certain  cases 
having  no  application  to  this  action. 

Second — The  plaintiff  was  offered  as  a  witness  on  her  own 
behalf,  and  she  was  objected  to  lf  as  incompetent  to  testify 
to  anv  conversations  or  transactions  with  the  deceased  Ben- 
nett." This  objection  was  also  properly  overruled.  It  was 
too  broad,  embracing  not  only  conversations  and  transac- 
tions had  by  the  witness  herself  with  the  deceased,  but  by 
any  other  person.  Section  399  of  the  Code  excluded  her 
examination  u  in  regard  to  any  transaction  or  communication 
between  such  witness  and  a  person  at  the  time  of  such  com- 
munication with  deceased,"  &c. 
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If,  however,  the  objection  may  be  considered  as  sufficient- 
ly distinctive,  the  error  in  overruling  it  was  immaterial.  No 
evidence  in  reference  to  any  transaction  or  communication 
between  the  plaintiff  and  the  deceased  was  given.  The  ex- 
ception to  the  ruling  is,  therefore,  no  ground  for  the  rever- 
sal of  the  judgment. 

Third — When  the  plaintiff  rested,  the  defendant's  coun- 
sel moved  that  the  plaintiff  be  non-suited,  upon  the  ground 
(as  then  stated  by  him)  {l  that  she  has  a  father  living,  and 
that  he  was  living  at  the  time  she  went  into  these  services, 
and  was  living  during  her  whole  minority,  and  that  there  is 
nothing  to  show  that  he  had  given  her  the  privilege  of 
taking  her  wages,  and  that  a  recovery  by  he  plaintiff  would 
be  no  bar  to  an  action  by  the  father,  and  that  during  the 
time  she  was  a  married  woman  her  husband  was  entitled  to 
recover,  and  that  she  did  not  carry  on  a  separate  business." 
The  motion  was  denied,  and  the  defendant's  counsel  duly 
excepted. 

The  defendant  then  introduced  evidence  on  his  part,  and 
further  proof  was  afterward  also  given  by  the  plaintiff;  and 
when  the  testimony  was  closed,  the  defendant  again  moved 
for  a  non-suit,  "on  the  same  grounds  as  on  plaintiff's  rest- 
ing her  case."  This  motion  was  also  denied,  and  the  defend- 
ant again  excepted. 

These  exceptions  may  properly  be  considered  together. 
In  doing  this  it  is  important  to  take  into  consideration 
the  time  when  the  services  in  question  were  rendered, 
and  the  situation  of  the  plaintiff  during  that  period. 

It  was  admitted  on  the  trial  that  she  "went  to  reside 
with  Bennett  in  April,  1852 ;  was  married  in  December, 
I860,  and  left  there  in  June,  1861."  She  states  that  she  was 
about  twelve  years  of  age  when  she  became  a  member  of 
the  family  of  the  deceased,  and  she  testified  that  she  was 
twenty-eight  years  old  in  January  before  the  time  of  the 
trial,  1867,  making  the  time  of  her  birth  in  January,  1839, 
and  her  husband  fixed  the  time  her  marriage  on  the  27th  day 
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of  December,  1860.  It  will  thus  be  seen  that  she  was  a 
little  over  thirteen  years  of  age  when  she  first  went  to  reside 
with  the  deceased  ;  that  she  attained  the  age  of  twenty- 
one  years  in  January,  1860,  and  continued  to  live  with  him 
for  nearly  a  year  after  that  before  her  marriage.  The 
ground  of  objection  to  a  recovery  did  not  cover  that  inter- 
mediate period,  and  therefore  the  motion  for  a  non-suit  could 
not  properly  have  been  granted. 

I  will,  however,  add  that  the  assumption  of  the  defend- 
ant's counsel,  as  a  ground  of  his  motion  tl  that  there  is 
nothing  to  show  that  he  (the  father)  had  given  the  plaintiff 
the  privilege  of  taking  her  wages,  would*  be  no  bar  to  an  ac- 
tion by  her  father,"  was  not  authorized  by  the  facts  dis- 
closed. It  appeared  by  the  testimony  introduced  on  behalf 
of  the  plaintiff  before  she  rested  her  case,  that  she  had 
lived  with  the  deceased,  and  worked  for  him  from  sometime 
in  April,  1852,  to  June,  1861,  as  above  stated,  and  she  tes- 
tified that  her  father  went  west  in  about  two  years  after 
she  went  to  reside  with  Mr.  and  Mrs.  Bennett ;  that  he  had 
been  back  to  visit  them  since,  and  came  and  conversed  with 
Mr.  and  Mrs.  Bennett ;  that  he  never  said  anything  about 
or  controlled  her  wages ;  and  that  he  had  not  provided  for 
her  since  she  went  to  live  with  them. 

The  court  upon  that  evidence  properly  ruled  that  there 
was  sufficient  in  the  case  to  make  it  a  question  of  fact  for 
the  jury  to  pass  upon. 

The  testimony  subsequently  given  on  the  part  of  the  de- 
fendant was  offered  with  the  view  and  object  of  showing 
that  the  deceased  had  adopted  the  plaintiff,  and  taken  her 
into  his  family  as  his  child,  with  an  obligation  on  his  part  to 
support,  clothe,  and  educate  her  as  such  child.  It  is  doubt- 
ful, however,  whether  it  establishes  that  fact,  or  whether  it 
did  not  on  the  contrary  show,  as  claimed  by  the  plaintiff, 
that  her  father  had  in  fact  emancipated  her,  or  permitted 
her  to  go  into  the  service  of  the  deceased,  under  such  cir- 
cumstances as  to  give  her  the  right  to  receive  compensation 
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for  her  services,  to  the  exclusion  of  the  father's  right 
thereto. 

It,  in  any  aspect  of  the  case,  proved  that  the  father 
himself  was  not  to  receive  any  compensation  for  her  ser- 
vices. 

In  view  of  these  facts,  the  motions  for  nonsuit  were  each 
of  them  properly  denied. 

Fourth — The  defendant's  counsel,  after  the  decision  of 
those  motions,  "  then  submitted  to  the  court  that  there  were 
no  facts  in  the  case  on  which  to  go  to  the  jury,"  insisting 
"  that  the  family  relation  existing  here  between  the  plaintiff 
and  Bennett,  that  she  lived  in  that  relation,  and  that  rela- 
tion continued  during  the  entire  service,  and  consequently  no 
action  could  be  sustained  by  any  body,  and  that  as  a  quest- 
ion of  law,  the  court  should  charge  the  jury  that  their  ver- 
dict should  be  for  the  defendant ;"  but  the  court  decided 
that  there  were  facts  in  the  case  which  warranted  him  in 
submitting  to  the  jury  the  question  as  to  whether  the  re- 
lation of  parent  and  child  existed  between  these  parties." 

To  which  ruling  the  defendant  excepted.  It  is  only  nec- 
essary, in  reference  to  this  exception,  to  say  that  the  testi- 
mony referred  to  by  me  for  the  purpose  of  showing  that  the 
nonsuit  was  properly  refused  also  shows  that  this  ruling 
was  proper.  It  did  not  prove  as  an  indisputable  fact 
that  such  relation  existed,  and  the  court  would  not 
have  been  warranted  in  ordering  a  verdict  for  the  defendant. 

Fifth — The  other  exception  relates  to  the  refusal  of  the 
court  to  charge  the  jury,  as  requested  by  the  defendant's 
counsel,  upon  certain  propositions  submitted  to  him  after  he 
had  charged  them  fully  on  the  rules  of  law  deemed  by  him 
applicable  to  the  case,  and  to  which  charge  no  exceptions 
were  taken.  These  refusals  will  now  be  considered. 

First. — The  court  was  asked  to  charge,  "That  if  the  ju- 
ry found  the  fact  that  the  relation  of  parent  and  child  exist- 
ed between  the  plaintiff"  and  the  defendant's  testator,  or 
that  she  was  taken  by  the  testator  to  become  a  member  of 
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his  family,  and  was  brought  up  by  him  as  such,  then  they 
should  find  for  the  defendant,"  which  he  refused,  except  as 
charged  already. 

The  charge  bearing  on  that  question  was  that  if  the 
plaintiff  and  her  father  understood  by  the  arrangement  with 
the  defendant's  testator  that  she  was  to  go  there  as  an  adopt- 
ed child,  and  was  to  go  into  his  family  in  that  capacity,  and 
remain  there  until  she  was  twenty-one  as  such  adopted 
child,  without  pay  or  expectation  of  pay  for  her  services,  or 
only  to  be  paid  by  the  treatment  as  a  daughter,  or  adopted 
daughter,  then  she  would  not  be  entitled  to  recover  up  to  a 
period  prior  to  her  arriving  at  the  age  of  twenty-one, 
neither  she  nor  her  father,  and  then  after  referring  to  some 
matters,  he  also  stated  that  it  was  for  the  jury  to  say,  from 
the  evidence  in  the  case,  whether  there  was  an  adoption  of 
the  plaintiff  by  Bennett,  in  which  case  he  said  that  she  was 
'•  not  entitled  to  recover  back  of  the  time  when  she  became 
twenty-one  years  of  age." 

This  was  as  favorable  to  the  defendant  as  he  had  a  right 
to  ask,  and  was  substantially  as  requested  by  his  counsel,  ex- 
cept as  to  the  time  after  the  plaintiff  became  of  age.  If 
either  of  the  facts  embraced  in  the  request  was  true,  the 
plaintiff*  would  not  thereby  have  been  precluded  from  a  re- 
covery for  her  services  after  she  attained  full  age. 

The  refusal  to  charge,  as  requested,  was  therefore  not  er- 
roneous. 

Second. — The  court  was  also  then  asked  to  charge  "  that 
the  proof  offered  by  the  plaintiff  that  the  testator  (Bennett) 
said  he  would  pay  her  (the  plaintiff)  well  for  her  services, 
is  neither  a  contract  or  agreement  upon  which  the  plaintiff 
is  entitled  to  recover  in  this  case,"  and  the  court  charged 
"  that  it  was  only  evidence  from  which  a  contract  may  be  • 
inferred,  as  already  charged,"  and  the  defendant  duly  ex- 
cepted. 

That  ruling  was  a  compliance  with  the  request  as  made, 
and  there  was  no  error  in  the  charge  in  reference  to  it. 
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The  statement  referred  to  in  the  request  was  made  by  the 
testator  to  one  of  the  witnesses  after  the  plaintiff  ha'd  gone 
to  live  with  him,  and  was  proper  to  be  considered  as  evi- 
dence by  the  jury  from  which  a  contract  could  be  inferred, 
as  stated  in  the  charge. 

Third. — The  court  was  also  asked  to  charge  "  that  the 
statute  of  limitations  is  a  bar  to  a  recovery  in  this  case,  and 
that  in  order  to  save  the  plaintiff's  claim  from  the  running 
of  the  statute,  the  plaintiff  must  show  that  a  mutual  running 
account  existed  between  them."  The  court  refused  so  to 
charge  except  as  already  charged. 

This  proposition  was  clearly  erroneous.  The  action  was 
commenced  on  the  13th  day  of  August,  1S66,  and  it  is  a 
conceded  fact  that  a  portion  of  the  services  rendered  were 
performed  between  the  13th  day  of  August,  1860,  and  June, 
1861. 

The  statute  of  limitations  was  clearly  no  bar  to  a  re- 
covery for  those  services.  It  was  not  necessary  to  save 
the  plaintiff's  claim  from  the  statute  that  there  should  be  a 
mutual  running  account.  An  acknowledgement  of  the 
debt,  or  a  promise,  if  made  in  writing,  or  a  payment  on 
account  of  it  would  be  snfficient,  and  the  court  had  given 
instructions  as  to  the  effect  of  a  payment,  and  what  was 
necessary  to  make  it  a  recognition  of  a  debt  as  subsisting 
before  the  request  was  made. 

Fourth. — The  next  request  to  charge  was,  (t  that  if  the 
plaintiff  is  entitled  to  recover  at  all,  it  must  be  under  a  con- 
tract for  her  services,  and  a  special  promise  on  the  part 
of  the  testator  to  pay  therefor,  and  that  the  plaintiff  can- 
not recover  upon  the  counts  in  the  complaint,  but  must  aver 
and  prove  a  special  promise  to  pay  for  the  services  rendered." 
This  was  properly  refused.  A  special  promise  to  pay  for 
services  rendered  was  not  necessary  to  maintain  the  ac- 
tion. 

The  plaintiff  was  entitled  to  a  fair  and  reasonable  com- 
pensation for  all  services  rendered  by  her  to  the  testa- 
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tor  at  his  request.  The  law  implies  a  promise  to  pay 
for  work  done  on  such  a  request  what  they  are  reasonably 
worth. 

Fifth — The  last  and  only  remaining  request  was,  "  that 
the  jury  had  no  right  to  imply  the  emancipation  of  the 
plaintiff  by  the  father  without  evidence  thereof,  and  espe- 
cially against  the  evidence  of  the  arrangement  made  by  the 
father  with  the  defendant's  testator,  for  her  care  and  sup- 
port, there  being  no  evidence  of  the  revocation  of  that  ar- 
rangement by  the  father,"  and  "the  court  refused  to  charge 
in  the  language  of  that  proposition."  That  refusal  was 
proper.  It  assumed  that  there  was  no  evidence  of  such 
emancipation,  but  that  a  definite  and  certain  arrangement 
for  her  care  and  support  had  been  made,  establishing  the 
contrary.  Neither  assumption  was  warranted.  Those 
questions  were  left  in  doubt  by  the  testimony,  and  were 
properly  submitted,  as  has  heretofore  been  stated,  to  the  de- 
cision of  the  jury. 

It  may  be  proper  here  to  notice,  that  the  appeal  of  the 
defendant  to  this  court  is  from  the  order  of  the  general 
term,  denying  a  new  trial  on  the  case  and  exceptions,  as  well 
as  from  the  judgment. 

That  order  was  made  on  exceptions  ordered,  as  before 
stated,  to  be  heard  in  the  first  instance  at  the  general  term, 
under  section  265  of  the  Code,  arid  it  is  reviewable  only  so 
far  as  it  involves  and  necessarily  affects  the  final  judgment 
on  the  appeal  therefrom  (Section  II  of  tlie  Code). 

The  appeal  from  the  order  should  therefore  be  dis- 
missed, and  the  views  above  expressed  lead  us  to  the 
conclusion  that  the  judgment  should  be  affirmed,  with 
costs. 
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WASHINGTON  COUNTY  COURT. 

WILLIAM  MILLER,  Respondent,  agt.   WILLIAM  LARMON, 
Appellant. 


Where  a  person  acting  as  an  attorney,  assumes  to  appear  for  a  defendant  in  a  just- 
ices court  at  the  joining  of  issue  and  on  the  adjourned  day,  (without  authority 
in  fact)  and  is  not  sworn  or  questioned  as  to  his  authority  to  appear,  either  by 
the  justice  or  the  plaintiff,  there  is  no  appearance  by  the  defendant  which  con- 
cludes him  ;  consequently  any  irregularity  or  jurisdictional  objection  by  him  ia 
not  waived.  Sach  appearance,  however,  concludes  the  plaintiff. 

The  return  of  a  constable  to  the  service  of  a  summons  is  a  certificate  in  both  the 
technical  and  •  beral  sense  of  the  term ;  and  consequently  requires  a  ttamp  un- 
der the  U.  S.  internal  revenue  act.  And  the  omission  of  the  stamp  renders  the 
certificate  invalid  and  of  no  effect, 

Congress  designed  by  the  amendment  of  1867,  to  the  internal  revenue  law,  to 
provide  two  distinct  things  in  the  section  as  amended :  One  was  to  punish  a 
party  making  certain  instruments,  with  intent,  &c.,  by  fine :  the  other  object 
was  to  punish  or  deter,  from  omitting  the  stamp,  where  there  was  no  inent  to 
evade  Ac.,  by  invalidating  the  instrument. 

Where  the  defendant  does  not  appear  in  the  action,  an  adjournment  for  more  than 
eight  days,  either  on  motion  of  the  justice  or  at  the  plaintiff's  request  ia  irregular 
and  the  justice  loses  jurisdiction. 


January  Termj  1870. 

D.  M.  WESTPALL,  attorney,  for  appellant. 

E.  FROST  &  A.  S.  BURDICK,  attorneys,    for  respond- 
ent. 

JOSEPH  POTTER,  County  Judge. — This  appeal  is  brought 
upon  some  grounds  that  *vonld  seem  from  first  impressions 
to  require  the  reversal  of  the  judgment  unless  they  were 
waived  by  defendant,  and  if  there  was  no  appearance  there 
could  be  no  waiver. 

Was  there  an  appearance  on  the  part  of  the  defendant  be- 
fore the  justice?  On  the  return  of  the  summonsthe  plaint- 
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iff  appeared  in  person  and  by  attorney,  and  Mr. as- 
sumed to  appear  for  the  defendant.  Issue  was  then  joined 
and  the  case  was  adjourned  for  more  than  eight  days  upon 
the  application  of  the  person  assuming  to  act  for  the  de- 
fendant and  with  the  consent  of  the  plaintiff.  The  plaint- 
iff made  no  objection  to  the  appearance  for  the  defendant, 
and  the  person  assuming  to  appear  for  him  was  net  sworn 
as  to  his  authority  to  appear,  nor  was  any  proof  of  such 
authority  given  or  required.  On  the  adjourned  day,  two 
other  persons  assumed  to  appear  for  the  defendant. 
Neither  of  them  was  sworn  as  to  his  authority  and  no  proof 
of  authority  was  given  or  required.  The  statute,  (sec.  45, 
of  part  3,  chap.  2d,  tit.,  4  page  428,  5th  ec?.,) requires  that 
authority  of  a  person  to  appear  for  another  shall  be  proved 
unless  admitted  by  the  opposite  side.  If  the  person  swears 
to  it  and  is  found  authorized  by  the  justice,  the  plaintiff 
cannot  complain.  If  the  plaintiff  admits  it  expressly  or 
impliedly  by  not  objecting  or  requiring  proof  of  authority, 
he  cannot  complain.  The  plaintiff  in  either  case  is  conclu- 
ded. But  how  as  to  the  defendant  who  has  not  authorized 
the  person  to  appear  in  justices  court?  He  ought  not  to 
be  concluded.  In  courts  of  record  attorneys  are  sworn  offi- 
cers of  the  court,  and  if  an  attorney  is  responsible  the  court 
will  sometimes  turn  the  party,  who  has  not  authorized  an 
appearance,  over  to  his  action  for  damages,  or  will  set  aside 
the  proceedings  if  the  attorney  is  irresponsible,  according 
to  circumstances;  but  justices  courts  do  not  possess  the 
latter  power.  Must  a  party  in  a  justices  court  have  his 
rights  unjustly  and  conclusively  determined  by  the  collusion 
of  one  to  whom  he  has  given  no  authority,  and  be  turned 
over  to  his  action  for  damages  against  a  party  who  is  per- 
haps irresponsible  I  This  ought  not  to  be  so,  and  I  cannot 
without  some  authority  conclude  that  it  is  so. 

There  was  therefore  no  appearance  of  the  defendant  in 
this  case  and  no  waiver  of  any  irregularity  or  jurisdictional 
objection  by  him. 
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I  think  the  return  of  a  constable  of  the  service  of  « 
summons  is  a  certificate  in  both  the  technical  and  liberal 
sense  of  the  term.  (Bur.,  Law.,  Die.;  Webster.) 

Does  the  absence  of  the  stamp  required  to  a  certificate  by 
the  internal  revenue  act  as  it  stood  with  the  amendments 
thereto  at  the  date  of  the  return  to  the  summons  in  this 
case,  viz  :  May  16,  1868,  invalidate  the  certificate  or  return 
of  service  of  the  summons,  and  render  the  proceedings  sub- 
sequent to  such  service  and  the  judgment  in  this  action  in- 
valid and  of  no  effect  f 

By  the  provisions  contained  in  sec.  95,  of  the  act  of  1862, 
on  this  subject,  such  omission  or  want  of  a  stamp  subjected 
the  party  issuing  the  instrument  to  a  penalty  of  fifty  dol- 
lars and  rendered  the  instrument  invalid  and  of  no  effect. 
The  amendment  of  1864,  sec.  158,  required  besides  the  fact 
of  omission  to  stamp,  the  u  intent  to  evade  the  provisions 
&c.,"  in  order  to  subject  the  party  to  a  penalty  or  to  invali- 
date the  instrument  from  which  the  stamp  was  omitted. 
This  section,  158,  was  further  amended  and  its  phraseology 
changed  by  the  act  of  March  24,  1867.  It  provides  in  sub- 
stance that  any  party  who  shall  make,  &c.,  without  being 
duly  stamped  &c.,  with  intent  to  evade,  &c.,  shall  forfeit 
the  sum  of  fifty  dollars,  and  such  instrument  &c.,  "  not  be- 
ing stamped  according  to  law,"  shall  be  deemed  invalid  and 
of  no  effect.  By  this  last  amendment  congress  made  a 
change  in  the  phraseology  and  form  of  the  section,  and  it 
seems  to  me  the  change  is  a  significant  one,  and  perhaps  was 
made  to  meet  the  rulings  in  Seebe  agt.  Hutton,  (47  Barb 
187),  and  other  cases  holding  that  the  "  intent  to  evade 
&c.'"  was  necessary  to  invalidate  the  instrument. 

By  the  act  of  1864,  an  instrument  made  &c.,  without  be- 
ing stamped  and  with  intent  &c.,  subjected  the  party  to  a 
penalty,  and  such  instrument,  i.  e.  an  instrument  made  &c., 
without  stamp  with  intent  to  evade  d'C.,  was  invaHB. 
Now  by  the  amendment  of  1867,  an  instrument  made  &c., 
without  stamp  with  intent  to  evade  &c.,  subjects  the  party 
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to  the  penalty.  That  is  one  case  :  but  the  section  provides 
further  that  such  instrument  "  not  being  stamped  according 
to  law "  shall  be  deemed  invalid  and  of  no  effect.  The  in- 
tent of  congress  and  the  object  and  character  of  the 
amendment  seem  to  me  very  plain  and  obvious.  Congress 
designed  to  provide  two  distinct  things  in  the  section  as 
amended  :  one  was  to  punish  a  party  making  certain  in- 
struments with  intent  &c.,  by  fine :  the  other  object  was  to 
punish  or  deter  from  omitting  the  stamp,  where  there  was 
no  intent  to  evade  &c.,  by  invalidating  the  instrument. 
Hence  I  conclude  that  the  mere  omission  to  stamp  renders 
the  instrument  invalid  and  of  no  effect.  But  suppose  the 
intent  to  evade  is  necessary  to  work  the  invalidity  of  the 
instrument?  How  in  this  view  of  the  act  is  that  intent  to 
be  ascertained  and  determined  ?  Must  the  party  impeach- 
ing the  certificate  show  such  intent  ?  I  apprehend  it  will 
prove  quite  impracticable  to  do  it.  A  party  or  an  officer 
makes  his  return  or  certificate  to  the  party  or  court,  and 
goes  away  about  his  business  or  dies  according  to  the  ordi- 
nary vicissitudes  of  life.  He  only  knows  with  what  intent  he 
omitted  to  do  what  the  law  required  of  him,  and  he  cannot 
be  found  or  perhaps  is  not  living,  to  testify  to  that  intent. 
In  the  mean  time  the  proceedings  must  either  be  stopped 
until  this  intent  is  judicially  ascertained  and  determined,  or 
judgment  must  pass  against  a  party  in  the  action,  subject 
to  be  confirmed  or  set  aside  with  important  proceedings  af- 
fecting rights  of  person  or  property,  as  that  intent  shall  ul- 
timately be  determined. 

The  common  rule  adopted  from  experience  of  its  justice 
and  practicability  is,  that  every  person  is  deemed  to  intend 
the  ordinary  and  legitimate  consequences  of  his  acts,  (Howe 
agt.  Carpenter,  53  Barb.,  382 :  this  case  arose  before  the  . 
amendment  of  1867.)  Another  rule  adopted  from  the  same 
consideration  is  that  every  person  shall  be  presumed  to  know 
the  law.  The  law  requires  this  return  of  service  of  sum- 
mons to  be  stamped.  The  officer  knew  such  to  be  the  law, 
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knowing  such  to  be  the  law  he  omits  to  do  it.  Now  in  the 
absence  of  all  other  evidence  or  any  explanation  of  the 
omission  to  stamp  the  instrument,  what  is  the  reasonable 
conclusion  from  these  facts?  The  ordinary  mind  would  in- 
fer that  the  omission  was  intentional.  These  views  are  de- 
rived from  the  act  itself  and  the  changes  made  in  it  from 
time  to  time.  How  does  the  question  stand  on  authority? 
In  25  How,,  388  it  is  decided  that  a  summons  in  supreme 
court  issued  without  stamp  is  invalid,  and  that  the  act  is 
constitutional.  This  was  under  the  act  of  L8G2,  requiring 
a  summons  as  well  as  a  certificate  to  be  stamped,  and  was 
before  the  amendment  in  relation  to  the  intent.  It  was  a 
case  of  simple  omission,  as  the  act  of  1862  had  nothing  in  it  in 
relation  to  the  intent,  and  is  the  same  as  we  have  construed 
the  present  law  to  be,  that  and  the  present  law  as  above  con- 
strued being  the  same  for  simple  omission  of  stamp.  In 
the  case  in  36  How.,  188,  (U.  S.  district  court),  it  was  vir- 
tually held  that  a  subsequent  offering  of  stamp  to  a  prom- 
issary  note,  without  application  to  the  officer  agreeably  to 
section  158  of  the  act  of  congress,  would  not  cure  the  de- 
fect. However  that  case  is  not  in  point  here,  as  no  stamp 
was  ever  affixed  to  this  return.  The  case  in  31  How.,  is 
referred  to  as  an  authority  that  the  appellant  cannot  raise 
the  question  or  objection  of  a  want  of  stamp  on  appeal.  In 
that  case  there  was  no  stamp  upon  the  summons.  There 
was  no  appearance  by  the  defendant  in  the  court  below. 
The  county  judge  held  that  no  stamp  was  required,  and  af- 
firmed the  judgment  for  that  reason.  The  supreme  court 
held  on  appeal  to  it,  that  a  stamp  was  required,  but  affirmed 
the  judgment  upon  the  ground  that  it  was  too  late  to  raise 
the  objection  after  judgment  in  the  court  below;  "that 
the  objection  to  the  summons  should  have  been  made  be- 
fore the  justice  on  the  return  day  of  the  summons."  I  do 
not  think  this  case  consistent  with  many  well  adjudicated 
cases,  which  hold  that  a  party  not  appearing  waives  nothing, 
and  other  cases  that  hold  that  the  party  may  raise  the 
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question  on  appeal,  though  it  is  not  stated  in  the  notice  of 
appeal  as  one  of  the  grounds  of  error.  (48  Barb.,  194) 
Perhaps  the  learned  judge  who  delivered  the  opinion  in  that 
case  meant  that  inasmuch  as  the  summons  was  personally 
served,  and  the  defendant  had  an  opportunity  ot  knowing 
whether  it  had  a  stamp  upon  it  or  not,  and  did  know  that 
the  stamp  was  wanting  ;  the  defendant  waived  the  want 
of  stamp  by  not  appearing  and  objecting  upon  that  ground 
upon  the  return  day  of  the  summons.  I£  so,  (and  I  fail  to 
see  any  other  waiver,)  the  case  is  different  from  the  one 
before  us,  for  in  this  case  the  defect  was  the  want  of  a  stamp 
upon  the  return,  and  this  the  defendant  who  did  not  ap- 
pear in  the  case  cannot  be  supposed  to  know  and  to  waive. 
The  court  in  that  case  say  the  omission  to  put  the  properstamp 
&c.,  should  perhaps  be  deemed  presumptive  evidence  of  the 
intent  &c.,  but  nothing  more,  ''the  paper  is  not  void  but 
voidable."  Now  if  it  was  presumptive  evidence  of  the  ex- 
istence of  the  intent  which  invalidates,  and  there  is  no  other 
evidence  or  presumption,  why  does  it  not  invalidate  ?  How 
can  it  be  said  that  it  is  not  void  but  voidable  for  such  omis- 
sion, with  the  intent  presumed,  and  not  disproved  or  ex- 
plained, when  the  act  of  congress  provides  that  the  instru- 
ment thus  unstamped  shall  be  "  invalid  and  of  no  effect  1" 

In  the  case  before  me  there  was  no  appearance  by  the 
defendant  in  the  view  I  have  taken,  but  the  point  was  taken 
in  the  notice  of  appeal  and  was  argued  upon  the  appeal. 

I  am  constrained  to  hold  that  the  return  was  fatally  de- 
fective for  the  want  of  the  proper  stamp,  and  the  justice 
acquired  no  jurisdiction. 

But  if  I  had  come  to  a  different  conclusion  in  relation  to 
the  question  of  stamp,  yet  as  I  hold  there  was  no  appear- 
ance of  the  defendant,  the  adjournment  being  from  May 
23d,  to  June  31st,  was  irregular,  and  the  justice  lost  juris- 
diction. A  justice  cannot  adjourn  upon  his  own  motion 
exceeding  eight  days  (if  the  adjournment  was  on  his  mo- 
tion) nor  can  plaintiff  adjourn  for  a  longer  period.  The 
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application  and  consent  of  the  defendant  to  the  adjourn 
ment  being  unauthorized  .can  avail  nothing.  In  the  view  I 
have  taken  of  this  case  there  was  no  appearance  by  the  de- 
fendant. The  declarations  of  the  unauthorized  persons  and 
the  offers  of  delay  of  the  plaintiff  contained  in  the  stipula- 
tion and  forming  part  of  the  return,  cannot  be  regar- 
ded. 

The  justice  returns  that  at  the  place  and  hour  to  which 
the  case  had  been  adjourned,  the  case  was  proceeded  with 
and  judgment  was  rendered.  I  think  it  is  fairly,  perhaps 
necessarily  inferable  from  the  return  that  he  did  not  wait 
the  hour  required  when  there  is  no  appearance  by  the  de- 
fendant; according  to  the  authorities  the  judgment  should 
be  reversed  for  that  reason,  (20  John..  309;  15  Barb.)  653, 
and  cases  cited  in  Wait's  Pr.) 

Judgment  is  therefore  reversed  with  costs. 
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N.  Y.  SUPERIOR  COURT. 

SIGMUND  T.  MEYER,  and  another  agt.     HARRIS  FIEGEL, 
and  another. 


A  new  trial  will  be  granted  in  the  following  cases,  where  it  is  moved  for  in 
time. 

1.  If  evidence  material  to  the  verdict,  daring  the  progress  of  the  trial,  waa 
either  improperly  received  or  rejected. 

2.  If  the  judge  has  misdirected  the  jury,  or  omitted  to  direct  them  at    all, 
on  some  point  of  law  material  and  relative  to  the  case. 

3.  Where  the  judge  is  disqualified  by   reason  of  pecuniary  interest   in  the 
subject  matter  before  the  court. 

4.  If  the  successful  party,  or  any  officer  of  the  court,  or  the  jury  have  been 
guilty  of  gross  misconduct. 

5.  If  a  mistake  has  been  made  in  entering  the  verdict. 

6.  If  the  damages  awarded  are  glaringly  excessive  or  palpably  insufficient. 

7.  Where  it  is  made  out  that  the  verdict  was  by  surprise,  or  that  new  mate, 
rial  evidence  has  been  discovered  subsequent  to  the  trial. 

8.  Where  the  verdict  was  procured  by  fraud,  perjury  or  conspiracy. 

9.  Where  the  verdict  is  manifestly  against  the  weight  of  evidence. 

10.  Generally,  upon  satisfying  the  court  that  there  has  been  a  miscarriage  of 
justice. 

11.  Cases  of  false  verdicts,  without  corruption    or  bad  intentions  of   the 
juries — they  may  have  heard  too  much  ot  the  case  before  the  trial,  and  imbibed 
prejudices,  without  knowing  it 

12.  Where  the  case  may  be  intricate,  and  the  jury  have   been  so  long  engag- 
ed in  it,  as  to  distract  and  confound  their  attention.      Most  generally   verdicts 
include  legal  consequences  as  well  as  propositions  of  fact,  and   in   drawing  in- 
ferences  from   facts,    the  jury   may    mistake  and   infer  directly  contrary  to 
law.  . 

In  this  case,  a  new  trial  was  denied  on  the  ground  that  the  evidence  which  was 
claimed  to  be  newly  discovered,  was  not  in  fact  newly  discovered,  because,  1st 
the  source  of  it  was  known  in  the  transaction  from  vhe  start,  and  during  the  two 
former  trials.  And,  2d,  the  evidence  thus  sought,  if  given,  would  be  entirel  y  im 
material 


Special  Term,  February,  1870. 

MOTION  for  a  new  trial,  on  the  ground  of  newly  discov- 
ered evidence. 
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BENEDICT  and  BOARDMAN,  for  defendants. 
JOHN  A.  GODFREY,  for  plaintiffs. 

\  McCuNN,  J. — After  examining  closely  all  the  testimony 
taken  on  the  trial  in  this  case,  I  am  £1  epared  to  say  that  a 
new  trial  should  not  be  granted  upon  newly  discovered  evi- 
dence. I  am  well  aware  that  trials  at  nisi  prius  could  not 
subsist  without  the  power  somewhere  to  grant  new  trials. 
If  an  erroneous  judgment  is  given  on  a  question  of  law,  there 
are  many  ways  of  reviewing  it.  When  a  judge  commits 
error  in  examining  questions  of  fact  placed  before  him 
through  depositions,  affidavits,  or  the  like,  there  are  many 
ways  by  which  he  can  be  reviewed  and  set  right ;  but  a 
general  verdict  can  only  be  corrected  by  granting  a  new 
trial,  which  is  no  more  than  having  the  case  more  deliber- 
ately considered  by  another  jury  ;  but  this  can  only  be  done 
according  to  prescribed  rules  of  law,  and  when  there  is  a 
reasonable  doubt — or  if  you  please — a  certainty,  that  jus- 
tice has  not  been  done. 

The  court  will  grant  a  new  trial  if  evidence  material  to 
the  verdict,  during  the  progress  of  the  trial,  was  either  im- 
properly received  or  rejected  ;  if  the  judge  has  misdirected 
the  jury,  or  omitted  to  direct  them  at  all,  on  some  point 
of  law  relative  to  the  case,  or  where  he  is  disqualified  by 
reason  of  pecuniary  interest  in  the  subject-matter  before 
the  court;  if  the  successful  party,  or  any  officer  of  the 
court,  or  the  jury,  have  been  guilty  of  gross  misconduct; 
if  a  mistake  has  been  made  in  entering  the  verdict;  or  if 
the  damages  awarded  are  glaringly  excessive  or  palpably 
insufficient.  It  is  also  deemed  good  ground  for  requiring 
that  the  issues  should  be  submitted  to  another  jury,  if  it  is 
made  out  that  the  verdict  was  by  surprise,  or  that  new  evi- 
dence, discovered  subsequent  to  the  trial,  is  now  available 
to  the  applicant;  or  that  the  verdict  was  procured  by  fraud, 
perjury,  or  conspiracy,  or  was  manifestly  against  the  weight 
of  evidence ;  or  was  perverse,  and  generally  upon  satisfying 
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the  court  that  there  has  been  a  miscarriage  of  justice,  rem- 
ediable by  a  new  trial,  it  will  be  granted,  if  moved  for  in 
time.  It  must  be  remembered,  however,  that  whilst  it  is  a 
principle  with  our  courts  that  failure  of  justice  should  be 
corrected,  and  its  perfect  administration  secured,  yet  there 
is  another  important  object  which  judges  should  not  lose 
sight  of,  and  that  is,  causes  should  be  determined  promptly 
and  finally.  There  are  other  instances  when  new  trials  will 
be  ordered — cases  of  false  verdicts,  without  corruption  or 
bad  intentions  of  the  juries.  They  may  have  heard  too 
much  of  the  case  before  the  trial  and  imbibed  prejudices 
without  know-ing  it;  the  case  may  be  intricate  an/1  they  so 
long  engaged  in  it  as  to  distract  and  confound  their  atten- 
tion. Most  generally  verdicts  include  legal  consequences 
as  well  as  propositions  of  fact.  In  drawing  inferences 
from  the  facts  the  jury  may  mistake,  and  infer  directly  con- 
trary to  law.  If  unjust  verdicts,  obtained  under  these  cir- 
cumstances, were  to  be  conclusive  forever,  the  rights  of 
civil  property,  under  this  mode  of  trial,  would  be  precarious 
and  unsatisfactory.  Therefore,  it  is  absolutely  necessary  to 
the  ends  of  justice  that  there  should  be  opportunity  for  con- 
sidering cases  by  way  of  new  trial.  Indeed,  the  law  has  so 
watchful  an  eye  to  the  pure  and  unbiassed  administration  of 
justice  that  it  will  never  trust  the  passions  of  mankind  in 
the  decision  of  right. 

In  the  case  now  before  me  the  plaintiff  seeks  for  a  new 
trial  upon  one,  and  perhaps  the  most  simple,  of  the  propo- 
sitions or  causes  I  have  laid  down  above,  to  wit,  on  the 
ground  of  surprise ;  and  that  he  has  discovered  evidence 
since  the  trial  which  is  material,  and  which  is  now  availa- 
ble.' I  am  not  for  granting  a  re-trial  of  the  issues  on  these 
grounds,  for,  upon  a  close  inspection  of  the  evidence  of  the 
defendant  Fiegel  in  regard  to  what  he  told  the  boy  when  he 
brought  the  letter  of  the  26th  of  August,  1864,  it  will  be  seen 
that  his  statements  to  said  boy  were  entirely  immaterial,  be- 
cause the  status  of  the  contract  and  of  the  parties  was  fixed 
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before,  by  the  note  or  order  of  the  twenty-third  of  same 
month,  given  by  defendant  in  the  store  of  plaintiff  for  the 
wire,  and  upon  the  strength  of  which  plaintiff  ordered  the 
goods.  I  am  averse  to  subjecting  parties  in  a  cause  to  un- 
necessary expense  and  delay  by  instituting  an  inquiry  in 
regard  to  an  incidental  or  immaterial  fact  or  circumstance, 
which  may  happen  to  lie  in  a  state  of  uncertainty,  unless 
such  fact  or  circumstance  was  so  manifestly  and  necessarily 
material  that  justice  could  not  be  satisfactorily  administered 
until  it  was  distinctly  ascertained.  This  can  only  be  the 
case  when  the  uncertain  fact  is  of  such  a  nature  that  if 
found  adverse  to  the  party  who  would  be  otherwise  entitled 
to  a  decision  it  should  turn  the  scale.  Supposing  £p 
evidence  of  the  boy  taken,  and  the  uncertainty  of 
what  he  might  say  removed,  and  the  fact,  if  material  at  all, 
to  be  in  favor  of  the  defendant,  to  insist  upon  such  a  course 
of  granting  new  trials  for  such  trifles;  to  intercept  the  reg- 
ular course  of  judgment,  and  insist  upon  grasping  at  every 
opportunity  of  finding  some  individual  who  would  testfy  to 
some  fact  that  would  warrant  a  contrary  judgment  than  the 
one  rendered,  when  there  is  ample  room  to  dispose  of  the 
whole  question  upon  great  and  leading  principles,  as  I  will 
show  in  this  case  there  is,  would  be  productive  of  the  most 
serious  inconvenience  and  the  most  unnecessary  ex- 
pense. I  know  it  may  be  said  that  there  is  little  impropri- 
ety in  hearing  each  of  the  contending  parties,  and  in  deci- 
ding upon  argument  that  one  or  other  is  entitled  to  an  ab- 
solute decision,  or  that  the  justice  of  the  case  is  so  essen- 
tially connected  with,  and  dependent  upon  the  uncertain 
fact,  as  to  preclude -the  exercise  of  an  adequate  judg- 
ment udon  the  merits  until  that  uncertainty  is  removed  ; 
yet  the  requiring  of  a  second  trial  upon  a  supposed  confes- 
sion of  what  a  witness  could  say  if  on  the  stand,  when  a 
small  degree  of  patient  attention  to  the  merits  would  pro- 
duce a  complete  explanation  and  show  the  proposed  testi- 
mony to  be  entirely  irrelevent  and  immaterial,  is  still  more 
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repugnant  to  the  regular  administration  of  justice.  I  am 
therefore  opposed  to  granting  a  new  trial  upon  the  newly 
discovered  evidence  for  two  reasons :  1st.  It  is  not  newly 
discovered  evidence,  because  this  boy  was  known  in  the 
transaction  from  the  start,  and  during  the  two  former  trials. 
2d.  The  evidence  which  he  might  give  as  to  what  defendant 
Fiegel  said  when  he,  the  boy,  delivered  the  note  is  entiiely 
immaterial.  En  passant.  I  am  quite  clear,  as  the  proof 
stands  before  me,  that  the  learned  justice  who  tried  this 
cause,  would  have  been  justified  after  the  proof  was  closed 
in  ordering  j  udgment  for  plaintiff.  Because  mark  the  facts 
as  I  detail  them  : 

^fhe  defendant  on  the  23d  of  August,  1864,  gives  the 
following  order  to  the  plaintiffs,  who  are  the  agents  of  the 
wire. 


;i 


"  OFFICE  OF  S.  S.  &  A.  T.  MEYER,  AGENTS,  &c., 
401  BROADWAY,  NEW  YORK, 

August  23,  1864. 
GENTLEMEN. — Please  to  enter  for  me  on  your  order  book, 
25  barrels  of  Washburn  &  Moen's  glazed  wire,  at  the  rate  of 
77  for  18,  3  per  cent  discount. 

Respectfully  yours, 

FIEGEL  &  STRAUSS." 

This  order  was  given  in  plaintiffs  store,  by  defendant  in 
person.  Plaintiffs  order  the  wire  occordingly  and  was 
charged  with  it  by  the  manufacturers.  The  moment  plaint- 
ifls did  order  the  wire  the  contract  was  complete,  and  it  was 
not  necessary  for  them  (plaintiffs)  to  send  the  letter  of  the 
26th  by  the  boy,  and  consequently  what  may  have  passed 
between  defendant  and  the  boy  who  brought  the  letter  was 
wholly  immaterial :  besides  all  that  he  (the  defendant)  said 
to  the  boy  or  messenger  who  brought  the  letter,  in  the  ab- 
sence of  plaintiffs,  should  have  been  ruled  out.  Now,  Mr. 
Fiegel,  the  defendant  says  that  he  went  to  the  store  of  the 
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plaintiffs,  and  ordered  the  wire;  as  I  have  stated.  Moreo- 
ver, he  testifies  that  nine  of  twenty-five  barrels  were  deliv- 
ered and  accepted  by  him,  and  that  he  refused  to  take  the 
other  sixteen  barrels;  and  I  hold,  upon  this  state  of  facts,  it 
is  of  no  earthly  consequence  whether  the  second  note  was 
sent  by  plaintiffs  to  defendant  at  all,  or  what  he  (defendant) 
said  to  to  the  boy  when  it  was  delivered.  The  contract,  by 
his  own  showing,  was  a  complete  contract,  without  the  let- 
ter of  the  26th,  and  he  should  have  been  made  to  stand 
by  it. 

I  do  not,  however,  deem  this  question  before  me  on  this 
motion,  and  as  I  have  stated,  I  arn  averse  to  disturbing  the 
verdict  at  circuit,  because  I  would  only  be  reviewing  or  in- 
terfering with  questions  paased  upon /by  another  judge — a 
judge  exercising  precisely  the  same  powers  as  myself,  and 
sitting  in  a  coordinate  branch  of  this  court ;  and  I  have  al- 
ways held  that  such  interference  by  the  judge  at  chambers 
or  at  special  term,  is  unwarranted ;  holding  that  the  gener- 
al term  is  the  only  place  to  correct  errors  committed  either 
at  circuit,  chambers,  or  special  term.  For  these  reasons  I 
deny,  pro  forma,  a  new  trial  on  the  grounds  of  error  com- 
mitted at  circuit,  and  I  allow  this  question  to  go  to  the 
court  in  banco,  and  I  deny  absolutely  a  new  trial  on  the 
grounds  of  newly  discovered  evidence. 
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COURT  OF  OYER  AND   TERMINER. 
THE  PEOPLE  agt.  JAMES  NAUGHTON. 

The  court  of  over  and  terminer  is  the  highest  court  of  criminal  jurisdiction,  and 
has  power  "  to  inquire  by  the  oath  of  good  and  lawful  men  of  the  same  county, 
of  all  crimes  and  misdemeanors  committed  or  triable  in  such  county  ;  and  to  hear 
and  determine  all  such  crimes  and  misdemeanors." 

It  also  has  the  power  to  compel  the  district  attorney  to  furnish  a  list  of  the  witnesses 
examined  before  the  grand  jury,  and  to  allow  the  accused  or  his  counsel  to  ex- 
amine the  minutes  made  by  the  grand  jury  in  finding  the  indictment,  the  same 
being  in  the  hands  of  the  district  attorney.  , 

Where  the  accused  has  had  no  preliminary  examination,  it  is  proper  that  he  should 
have  a  list  of  the  witnesses  upon  which  an  indictment  is  found  against  him. 

While  it  is  undoubted  that  a  district  attorney  may  prefer  an  indictment,  without 
binding  the  party  over,  it  is  not  the  policy  of  the  law  that  he  should  have  it  in 
his  power  to  prevent  the  accused  from  making  a  defense. 

There  is  no  secrecy  imposed  upon  a  witness  before  a  grand  jury,  either  as  to  the  fact 
of  hie  being  called  before  them,  or  as  to  what  he  testifies  to.  The  minutes  of  the 
evidence  taken,  are  given  to  the  district  attorney ;  which  seems  conclusive  that 
the  names  of  the  witnesses  and  their  testimony  before  the  grand  jury,  are  not  mat- 
ters required  by  law  to  be  kept  secret. 

The  principle  underlying,  all  our  criminal  jurisprudence,  is,  that  the  .accused  shall 
have  a  fair  and  impartial  trial.    And  this  means  that  there  shall  be  no  surprise  ' 
or  undue  advantage  taken. 

The  indictment  may  not  furnish  the  time,  within  several  months,  or  the  place 
except  the  name  of  the  county,  nor  the  witnesses  upon  whose  tesimony  it  is 
found. 

In  this  case,  that  part  of  the  motion  asking  for  the  names  of  the  witnesses  upon  the 
indictment,  was  granted  ;  and  that  part  asking  for  copies  of  all  minutes  made  in 
the  grand  jury  room  when  said  indictment  (for  violation  of  the  election  laws) 
was  found,  was  denied,  for  the  reason  that  the  motion  papers  did  not  state  facts 
sufficient  to  warrant  such  an  order. 
> 

Kings,  Oyer  and  Terminer,  March,  1870. 
I    INDICTMENT  for  violation  of  election  laws.  *• 

THIS  is  a  motion  on  part  of  defendants,  to  compel  the 
district  attorney  to  furnish  a  list  of  the  witnesses  examined 
before  the- grand  jury,  and  to  allow  the  accused  or  his  coun- 
sel to  examine  the  minutes  made  by  the  grand  jury  in 
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finding  the  indictment,  the  same  being  in  the  hands  of  the 

district  attorney. 

• 
• 

S.  D.  MORRIS,  district  attorney,  for  people. 
WINCHESTER  BRITTON,  attorney  and  counsel  for  defend- 
(  ant. 

First.  It  is  within  the  power  and  province  of  the  court, 
to  grant  this  motion. 

I.  The  court  has  general  and  entire   control  over  the 
grand  jury  and  its  proceedings.     (I  Bish.  Cr.  Pro.,  §$  142 
and  738). 

II.  The  secret  feature  of  the  grand  jury  which  in  some 
of  the  states  does  not  prevail,  (1  Bish.  Cr.  Pro.,  $  728,)  is 
based  wholly  upon  grounds  of  public  policy  and  has  fre- 
quently been  relaxed,  when    public  policy  required  it,  or 
when  public  policy  no  longer  required  its  enforcement,  and 
private   rights   demanded  its  relaxation.      (Burnham   agt. 
Hatfield,  2  Blackf.,  21). 

The  jurors  are  sworn  to  secrecy,  t(  unless  called  on  in  a 
court  of  justice  to  make  disclosures."  (Oath  of  grand  jury, 
Wilson's  Am.  Juror,  p.,  179).  The  R.  S.,  provide  only  for 
secrecy,  in  case  of  felony,  until  the  defendant  shall  have 
been  arrested,  (2  It.  S.,  726  §  39 ;  3  E.  S.,  1018  5th  Ed.) 

It  has  never  been  strictly  enforced,  except  in  so  far  that 
grand  jurors  have  never  been  asked  to  disclose,  how  they 
voted  upon  any  particular  indictment,  or  what  opinions  they 
expressed  during  their  deliberations.  (People  agt.  Young t 
31  Cat.  Eep.  563  ;  1  Bish.  on  Grim.  Pro.,  §  729  and  note  4; 
2  E.  S.,  725  §  33,  §  31,  p.  1016,  3d  Vol.  5th  Ed.]  Shaft- 
bury1  s  case  cited,  2  Holds  Pleas,  161  163). 

1.  Any  person  indicted  has  a  right  to  object  to  the 
proceedings  of  a  grand  jury,  if  the  indictment  against  him 
was  irregularly  or  illegally  found  ;  for  instance,  if  found  by 
an  insufficient  number,  or  if  the  witnesses  examined  before 
it  were  not  sworn,  or  were  sworn  by  some  person  other 
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than  its  foreman,  or  if  the  grand  jury  were  sitting  after  the 
court  to  which  they  were  attached  had  adjourned,  or  for 
any  other  cause,  tending  to  show  the  invalidity  of  the  in- 
dictment. 

The  citizen  has  always  been  allowed  the  largest  liberty 
of  availing  himself  of  any  defect  in  the  proceedings  of  the 
grand  jury,  or  in  any  want  of  conformity  to  the  prescribed 
forms  of  procedure.  (McGuire  agt.  People,  2  Park.  Cr.  R., 
162  ;  2  Park.  Cr.  R.,  309,)  and  the  right  to  object  to  the 
proceedings  after  the  indictment  is  found,  is  one  of  the  most 
important  rights  secured  to  the  citizen  (2  Park.  Cr.  JR.,  ante). 

To  enable  such  objection  to  be  made,  it  is  essential  that 
the  defendant  has  the  means  of  obtaining  knowledge  of  such 
irregularities. 

2.  It  was  formerly  customary  to  swear  and  examine 
witnesses  in  open  court.  (2  Hole's  Pleas  161 ;  note  2  Halds 
Pkas  164). 

Such  is  now  the  rule  in  England  except  when  provided 
otherwise  by  statute,  and  in  Pennsylvania,  while  they  are 
sworn  in  Connecticut  by  a  justice  of  the  peace,  and  then 
the  prisoner  may  be  present  during  the  examination  of  wit- 
nesses. (State  agt.  Fasset,  16  Conn.  JR.,  457,  469) ;  when 
witnesses  are  so  sworn  in  open  court,  the  public  has  an 
opportunity  of  knowing  what  witnesses  are  sworn,  and  in 
the  latter  case  the  knowledge  is  extended  beyond  the  grand 
jury  and  the  district  attorney,  or  his  representative,  under 
no  injunctions  of  secrecy  on  them.  It  is  also  the  practice 
in  England  to  indorse  upon  the  indictment  the  name  of 
the  witnesses,  upon  the  testimony  of  whom  the  indictment 
was  found,  and  such  is  the  rule  in  some  of  the  United 
States. 

In  Massachusetts  it  is  held  to  be  the  absolute  right  of  the 
defendant  to  be  furnished  with  the  names  of  the  witnesses, 
(Com.  agt.  Knapp,  9  Pick.  498;  Com.  agt.  Locke,  14  Pick., 
485 ;  Com.  agt.  Walter,  17  Pick.,  403). 

In  this  state  witnesses  were  sworn  in  open  court  unti] 
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1813,  when  by  statute,  the  power  to  administer  the  oath, 
for  convenience,  was  given  to  the  foreman  of  the  grand  jury. 
Surely  that  act  did  not  deprive  the  prisoner  of  an  existing 
right,  in  a  proper  case,  (if  in  any  case,)  of  knowing  the 
names  of  the  witnesses. 

3.  Nor  is  there  any  good  reason  why  the  prisoner  should 
not  be  permitted  to  know  the  testimony,  when  it  seems 
reasonable  in  order  to  enable  him  to  prepare  for  trial. 

a.  There  are  no  grounds  of  public  policy  against  it,  as  on 
preliminary  examinations  before  a  magistrate,  the  testimony 
is  publicly  given. 

&.  On  an  indictment  of  a  witness  sworn  before  the  grand 
jury  for  perjury,  it  is  competent  to  call  a,  grand  juror  to 
show  what  his  testimony  was  before  the  jury,  otherwise  no 
such  indictment  could  even  be  tried.  (Crocker  agt.  State 
Meigs.,  127  j  Wharton's,  Cr.  L.,  130). 

c.  On  the  trial  of  the  issues  found  under  the  indictment, 
it  is  competent  to  show  that  a  witness  there  sworn,  testified 
differently  before  the  grand  jury,  and  it  is  a  competent  and 
common  practice  to  question  such  a  witness,  as  to  his 
testimony  before  the  grand  jury.  (3  E.  S.  p.j  1016  sec.,  31, 
5th  Ed. ;  Wharfon's  Cr.  L.,  130). 

Second.  The  motion  should  be  granted. 

I.  Ater  the  defendant  has  been  arrested  on  a  bench  war- 
rant there  is  no  public   policy  forbidding  him  to  become 
possessed  of  such  information. 

Public  policy  does  not  demand  that  a  prisoner  shall  not 
have  a  fair  chance  to  prepare  and  make  his  defense.  In  this 
country  individual  rights  are  held  to  be  of  some  value,  and 
men  are  not  supposed  to  be  convitced  of  offenses  by  any 
secret  and  star  chamber  proceedings,  depriving  them  of  a 
full  and  fair  opportunity  to  make  their  defense.  (See 
Wharfon's  Am.  Cr.  L.  p.,  116,  note). 

II.  The  secret  feature  of  the  grand  jury  is  not  in  harmony 
with  the  policy  of  this  government  or  its  judicial  institutions 
and  should  not  be  extended. 
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III.  The  present  case  is  one  which  fairly  invokes  the  dis- 
cretion of  the  court  to  make  this  order. 

1st.  The  defendant  had  no  preliminary  examination. 
(See  Wharfon's  Cr.  L.  p.,  116  note). 

2.  He  shows  that  a  knowledge  of  these  facts  are  essential 
to  make  his  defense. 

3.  The  district  attorney,  who  is  possessed  of  the  minutes 
of  the  grand  jury  refuses  to  furnish  these  particulars. 

4.  The  prisoner  has  been  arrested  on  a  bench  warrant 
and  allowed  by  the  district  attorney  to  go  at  large,  showing 
that  he  has  no  fear  but  his  presence  at  the  trial  will  be 
secure. 

5.  The  crime  charged  is  of  not  so  high  a  grade,  or  of 
such  a  nature,  nor  alleged  to  have  been  committed  under 
any  such  aggravated  circumstances  as  to  call  for  vindictive- 
ness,  or  exceptional  treatment  on  the  part  of  the  officers  of 
this  government.     It  is  a  notoriously  common  practice  for 
the  district  attorney  of  this  county  to  allow  a  prisoner 
to  become  possessed  of  this  information  before  or  at  his 
trial. 

PRATT,  J. — The  motion  papers  set  forth  that  the  accused 
was  indicted  without  any  preliminary  examination  before 
.a  magistrate ;  that  he  has  no  means  of  knowing  the  particu- 
lar time,  place  or  circumstances  relied  on  by  the  people; 
ihat  at  different  times  during  the  day  upon  which  the  charge 
is  laid,  a  large  number  of  persons  were  present  at  said 
voting  place,  and  unless  he  can  ascertain  the  precise  time 
.at  which  he  is  charged  to  have  committed  the  offense,  it  is 
impossible  for  him  to  determine  what  witnesses  to  summon 
in  his  defense,  or  in  any  manner  to  prepare  for  trial;  that 
important  irregularities  occured  in  the  proceedings  of  said 
.grand  jury,  fatal  to  the  validity  of  the  indictment,  which 
:said  minutes  will  disclose;  that  he  has  demanded  the  list  of 
witnesses  and  the  inspection  of  the  minutes  of  the  district 
.attorney  and  been  refused.  None  of  these  allegations  are 
denied  on  the  part  of  the  people. 
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The  power  of  this  court  to  entertain  and  decide  these 
questions  cannot  be  contradicted. 

The  court  of  oyer  and  terminer  is  the  highest  court  of 
criminal  jurisdiction,  and  has  power  "to  inquire  by  the 
oath  of  good  and  lawful  men  of  the  same  county,  of  all 
crimes  and  misdemeanors  committed  or  triable  in  such 
county ;  and  to  hear  and  determine  all  such  crimes  and  mis- 
demeanors." 

This  motion  does  not  seek  to  review  any  prior  deter- 
mination made  in  the  court  of  oyer  and  terminer,  but 
to  have  the  court  act  upon  an  indictment  now  pending 
therein. 

The  grand  jury  is  a  constituent  part  of  the  court  of  oyer 
and  terminer,  and  its  proceedings  are  a  part  of  the  proceed- 
ings of  the  court  of  oyer  and  terminer.  The  court 
*'  inquires"  by  the  grand  jury,  and  lt  tries  and  determines" 
with  the  petit  jury. 

It  has  been  repeatedly  held  that  when  the  grand  jury  is 
in  session  it  is  completely  under  the  control  of  the  court, 
and  the  court  can  at  any  time  re-commit  an  imperfect  find- 
ing, or  may  take  measures,  on  the  suggestion  of  a  defendant, 
to  determine  whether  twelve  assented  to  the  bill.  (State 
agt.  Squire,  2  N.  H.,  558 ;  Lewis  case  4  Greene  448 ;  1  Bish. 
Cr.  Pr.  sec.,  142-738). 

If  then,  a  defendant  while  a  grand  jury  is  in  session,  can 
raise  this  issue  and  the  court  can  determine  it,  why  not  at 
any  subsequent  time  prior  to  trial,  as  the  grand  jury  (  as  in 
this  case  they  did)  may  have  adjourned  before  the  accused 
knew  he  was  indicted  ?  That  the  right  to  raise  the  question 
is  necessary  to  the  protection  of  the  innocent  and  is  simple 
justice,  needs  only  to  be  stated  to  appear.  If  the  accused 
upon  good  cause  shown  may  demand  the  list  of  witnesses 
examined,  it  follows  that  the  court  not  only  has  the  power 
but  must  make  the  order.  Can  it  be  tolerated  that  the 
court  which  "  inquires"  into  all  offenses  and  tries  all  indict- 
ments, cannot  also  determine  whether  a  paper  placed  upon 
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the  files  of  the  court  is  an  indictment  or  not  ?     A  charge 
does  not  become  an  indictment  until  it  is  legally  found. 

Suppose  the  grand  jury  were  not  sworn,  or  that  the  wit- 
nesses were  not  under  oath,  or  that  less  than  twelve  con- 
curred in  finding  a  bill,  or  suppose  the  accused  comes  into 
court  and  offers  to  prove  by  the  foreman  that  the  indictment 
was  never  before  the  grand  jury,  that  what  purports  to  be  the 
signature  of  the  foreman  is  a  forgery,  are  these  not  matters 
to  be  heard  in  this  court,  and  is  there  any  other  tribunal 
before  which  they  can  be  heard  in  the  first  instance,  and 
may  not  the  court  resort  to  the  minutes  of  the  grand  jury 
for  evidence  to  determine  them,  or  take  any  other  course 
not  in  violation  of  the  jurors'  oaths  ?  To  hold  the  court 
had  no  power  in  such  cases  would  be  subversive  of  justice. 

There  are  sound  reasons  of  public  policy  why  the  courts 
should  have  the  power  of  passing  upon  the  questions  raised 
upon  this  motion. 

Abuses  have  become  frequent  in  the  grand  jury  system, 
and  in  many  instances  great  injustice  has  been  perpetrated 
upon  individuals.  Many  indictments  are  found  that  are 
never  brought  to  trial,  many  innocent  persons  are  indicted, 
when  if  sufficient  scrutiny  had  been  observed,  an  indictment 
would  never  have  been  found. 

Many  cases  are  to  be  found  where  parties  who  have  been 
defeated  in  a  prosecution  before  an  examining  magistrate, 
have  presented  themselves  before  a  grand  jury,  and  upon  a 
one  sided  statement  procured  an  indictment. 

Judge  BARRETT  in  a  recent  paper  upon  this  subject  holds 
the  following  language : 

"  This  body  was  formerly  supposed  to  be  one  of  the  bul- 
works  of  liberty.  If  so,  its  day  is  surely  past,  for  it  has 
come  to  be  regarded  as  a  mere  adjunct  to  public  prosecutors, 
a  cumbersome  machine  for  the  grinding  out  of  questionable 
indictments,  a  vast  political  power,  and  in  bad  or  unscrupu- 
lous hands,  an  engine  of  oppression,  wrong,  and  outrage. 
Witness  the  spectacle,  neither  impossible  nor  unfrequent,  of 
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a  grand  jury  in  secret  session  in  one  room,  and  a  petit  jury 
impanelled  in  Another,  a  public  prosecutor  hovering  over 
the  two,  and  perhaps  influencing  both  ;  citizens  indicted  by 
the  one,  and  brought  to  trial  upon  short  notice  before  the 
other.  All  this,  with  or  without  the  incident  of  but  a  sin- 
gle appeal  to  the  judge  who  tries  them.  Here  is  a  spectacle 
with  the  action  of  which  angels  might  perhaps  be  trusted, 
but,  where  common  mortals  alone  appear  upon  the  scene, 
fraught  with  danger  to  our  liberties  and  subversive  of  our 
dearest  rights." 

The  members  of  this  body  are  selected  from  the  mass  of 
the  people  and  assume  their  duties  possessing  the  passions, 
prejudices  and  excitements  common  in  the  community  at 
the  time  of  their  service.  When  their  duties  are  ended  they 
return  to  the  mass  of  the  people,  intangible  for  any  of  their 
official  acts ;  within  the  sphere  of  their  duties  they  are 
omnipotent.  It  is  not  pretended  that  any  power  can  con- 
trol them  in  the  performance  of  their  duty,  but  the  power 
should  and  does  reside  in  the  courts,  of  which  grand  jurors 
are  a  constituent  part,  to  inquire  whether  the  grand  jury 
have  performed  their  duty,  or  whether  they  have  exceeded 
their  powers.  Every  member  of  the  community  is  interested 
in  preserving  the  grand  jury  system  in  its  purity  and  use- 
fulness. It  must  retain  the  confidence  of  the  people,  and 
stand  upon  the  ground  of  vindicating  the  public  law;  to  do 
this,  it  must  be  a  judicial  tribunal,  acting  strictly  within  the 
principles  upon  which  it  was  originally  based. 

Assuming  that  the  court  has  ample  power  to  decide  the 
questions  raised  by  the  motion,  the  question  is,  shall  the 
accused,  upon  these  motion-papers,  have  a  list  of  the  wit- 
nesses examined  before  the  grand  jury  ? 

It  may  not  be  improper,  in  discussing  this  question,  to 
allude  briefly  to  the  principles  involved  in  the  grand  jury 
system.  The  grand  jury  had  its  origin  at  a  time  when  there 
raged  a  fitrce  conflict  between  the  rights  of  the  subject  and 
the  power  of  the  crown.  It  was  established  to  secure  to  the 
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subject  a  right  to  appeal  to  his  peers,  under  the  immunity 
of  secrecy  and  irresponsibility,  before  the  government  could 
bring  him  to  trial.  It  was  a  right  wrung  from  the  govern- 
ment to  secure  the  subject  against  oppression. 

The  principles  of  secrecy  and  irresponsibility  were  incor- 
porated into  the  Bystem  at  the  instance,  and  for  the  protec- 
tion of  the  subject. 

The  constitution  of  the  United  States,  and  the  constitution, 
of  all  the  states,  show  that  it  is  adopted  here  as  a  means  of 
protection  to  the  citizens,  as  well  as  a  necessary  aid  to 
public  justice.  The  statutes  of  this  state  are  full  and 
explicit  in  defining  the  rights  of  the  citizens,  and  of  the 
people,  and  the  functions  of  the  grand  jury,  and  are  entirely 
consistent  with  the  principle  before  stated.  (2  Rev.  Stat., 
748,  sec.,  33,  Ed's  Ed.} 

The  question  is  now  presented,  shall  a  principle 
established  for  the  protection  of  the  citizen  be  used  by  the 
government  to  oppress  him?  The  answer  is  self  evident. 
That  there  is  no  sound  reason  why  the  accused  should  not 
have  a  list  of  witnesses,  is  evinced  by  the  fact  that  the  law 
provides  for  a  preliminary  examination  where  the  prisoner 
not  only  has  an  opportunity  to  see  the  witnesses,  but  to 
cross-examine  them,  and  as  matter  of  every  day  experience, 
a  large  majority  of  cases  are  examined  before  a  magistrate. 
It  can  be  reasonably  inferred  from  these  statutory  provisions 
that  it  is  proper  the  accused  should  have  a  list  of  witnesses 
where  there  has  been  no  preliminary  examination.  While 
it  is  undoubted  that  a  district  attorney  may  prefer  an  indict- 
ment without  binding  the  party  over ;  it  is  not  the  policy 
of  the  law  that  he  should  have  it  in  his  power  to  prevent 
the  accused  from  making  a  defense.  It  is  not  the  usual  course 
to  first  present  the  case  to  the  grand  jury,  and  while  we 
may  believe  that  this  case  may  be  one  of  a  nature  requiring 
such  action,  yet  the  accused  should  not  be  deprived  of  all 
legitimate  means  of  defending  himself.  • 

Says  a  learned  commentator:  By  the  opportunity  given 
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to  the  accused,  of  hearing  and  examining  the  prosecutor  and 
hia  witnesses,  he  ascertains  the  time,  place,  and  circum- 
stances of  the  crime  charged  against  him,  and  thus  is 
enabled,  if  he  is  an  innocent  man,  to  prepare  his  defense,  a 
thine  of  the  hardest  practicability  if  a  preliminary  hearing 
is  not  afforded  to  him  ;  for  how  is  an  accused  person  effec- 
tively to  prepare  his  defense  unless  he  is  informed,  not 
merely  what  is  charged  against  him,  but  when,  where,  and 
how,  he  is  said  to  have  violated  the  public  law.  It  is  not 
true  that  a  bill  of  indictment  furnishes  him  with  this  vital 
information.  It  practically  neither  describes  the  time, 
place,  or  circumstances  of  the  offense  charged  ;  time  is 
sufficiently  described  if  the  day  on  which  the  crime  is 
charged  is  any  day  before  the  finding  of  the  bill,  whether  it 
is  the  true  day  of  its  commission  or  not.  Place  is  sufficiently 
indicated  if  stated  to  be  within  the  proper  county,  where 
the  indictment  is  found ;  and  the  circumstances  are  ade- 
quately detailed,  when  the  offense  is  described  according  to 
certain  technical  formula. 

Hence  the  inestimable  value  of  preliminary  public  invest- 
igation by  which  the  accused  can  be  'truly  informed  before 
he  comes  to  trial,  what  the  offense  is  he  is  called  upon  to 
respond  to.  It  is  by  this  system  that  criminal  proceedings 
aie  ordinarily  originated.  When  we  consider  the  course 
of  practice  in  finding  indictments  (at  the  time  the  statutes 
were  passed)  in  connection  with  the  words  used  in  the 
statutes',  a  strong  inference  can  be  drawn  that  it  was  a  con- 
ceded right  of  the  accused  to  have  a  list  of  the  witnesses. 
(2.  Rev.  Stat.j  752,  sec.,  65,  etc.  etc).  It  was  customary 
in  many  counties  in  this  state  prior  to  the  passage  of 
above  statute,  for  the  prosecuting  officer  to  draft  the  in- 
dictments in  his  office,  indorse  thereon  the  names  of  the 
witnesses,  and  send  the  same  to  the  grand  jury  to  be  in- 
vestigated. 

The  names  of  the  witnesses  were  regarded  as  much  an 
indorsement,  as  to  words  "true  bill,"  and  hence  we 
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find  in  the  statute  above  referred  to,  the  provision  that  the 
accused  shall  be  entitled  "  to  a  copy  of  the  indictment,  and 
of  all  indorsements  thereon." 

It  is  also  fair  to  presume  that  the  oath  taken  by  the 
grand  jury  covers  all  matters  required  by  law  to  be  kept 
secret,  except  such  matters  as  are  specially  prohibited  by 
law. 

The  oath  is,  "  the  counsel  of  the  people,  your  fellows, 
and  your  own  you  will  keep  secret ;"  and  the  test  upon 
the  question,  whether  matter  is  privileged  or  not,  is,  does  it 
transcend  the  oath  f 

The  oath  does  not  apply  to  matters  of  fact  shown  to 
the  grand  jury.  (L.  KENYON,  in  Sylces  agt.  Denton,  2  Selw. 
N.  P). 

PARK  J.  Freeman,  agt.  Asked  (1  C.  and  P.  137;  4  Chit. 
Cr.  L.  183,  C.  S.  Y. ;  Law  agt.  Scott,  5  Har.  &  </".,  438. 
Huzedekossr  agt.  Cotton,  4  Watts,  56,  57,  58;  WJiart 
Sel  N.  P.  S15). 

The  only  secrecy  that  has  been  strictly  enforced  in  this 
country  or  in  England  in  the  grand  jury  system,  is  that  con- 
tained in  the  oath  and  statutes.  (People  agt.  Ganv,  31  Cal. 
Rep.  563;  1  Bish.  Grim.  Pro.  Ser.  729;  2  Park.  C.  R.  162; 
2  HaWs  P.  C.  161). 

There  is  no  secrecy  imposed  upon  a  witness  before  a  grand 
jury,  either  as  to  the  fact  of  his  being  called  before  them,  or 
as  to  what  he  testifies  to. 

The  minutes  of  the  evidence  taken  are  given  to  the  dis- 
trict attorney.  This  seems  conclusive  that  the  names  of 
the  witnesses  and  their  testimony  before  a  grand  jury  are 
not  matters  required  by  law  to  be  kept  secret. 

Judge  WILDE,  in  granting  the  application  for  a  list  of 
witnesses  in  the  case  of  Ceruth  agt.  Knapp,  stated  that  he 
never  knew  a  case  where  it  was  denied.  (9  Pick.  498 ;  14 
Pick.  485). 

(Earl  of  Sliaftsbury's  Case  :  HowcWs  State  Trials  Vol.  3). 
In  this  case  an  effort  was  made  by  the  crown  lawyers  to 
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procure  an  indictment  for  high  treason  against  the  Earl. 
The  Earl  applied  to  have  the  witnesses  before  the  grand  jury 
examined  in  open  court,  and  in  his  presence. 

The  objection  was  taken  that  the  oath  of  the  grand  jury 
bound  them  to  secrecy,  but  the  court  held  that  that  objec- 
tion might  be  removed,  and  made  the  order  accordingly. 
The  witnesses  were  so  examined,  and  the  grand  jury 
indorsed  ignoramus  upon  the  bills.  Commentators  say  that 
this  proceeding,  in  all  probability,  saved  the  life  of  an 
innocent  man. 

That  there  was  never  any  secrecy  in  this  country  in 
regard  to  who  testified  before  a  grand  jury  is  shown  by  the 
fact  that  until  recent  statutes  were  passed,  giving  the  fore- 
man power  to  administer  oaths,  the  witnesses  were  sworn 
in  open  court,  and  such  is  the  custom  now  in  many  states, 
and  in  some  of  the  circuit  courts  of  the  United  States,  and 
in  some  of  the  states  the  accused  may  be  present  at  the 
examination  of  the  witnesses.  (16  Term,  57-469).  It 
could  not  have  been  intended  by  the  legislature,  in  giving  a 
governor  a  right  to  administer  an  oath,  to  take  away  an 
existing  right  of  the  citizen.  It  is  as  much  the  duty  of  the 
state  to  protect  the  liberty  of  the  individual  as  to  punish 
the  offenders  against  the  law.  If  this  was  a  question 
entirely  new  to  our  courts,  there  could  be  no  doubt  in  re- 
gard to  it. 

The  principle  underlying  all  our  criminal  jurisprudence 
is,  that  the  accused  shall  have  a  fair  and  impartial  trial. 
The  law  presumes  him  innocent  until  after  verdict  of 
guilty.  It  gives  him  a  right  to  testify  in  his  own  behalf ; 
does  it  not  also  presume  he  will  not  suborn  witnesses,  or 
do  any  other  unlawful  acts?  In  order  that  a  prisoner 
may  provide  witnesses  for  his  defense,  the  law  provides 
that  he  shall  be  tried  at  the  place  where  the  offense  is 
committed. 

What  is  a  fair  and  impartial  trial  ?  The  phrase  means 
there  thafl  be  no  surprise  or  undue  advantage  taken. 
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Is  it  fair  that  he  should  not  know  when  and  where  he  is 
charged  to  have  broken  the  law,  and  who  are  his  accusers? 
The  indictment,  as  we  have  shown  before,  may  not  furnish 
the  time  within  several  months,  or  the  place,  except  the 
name  of  the  county,  nor  the  witnesses  upon  whose  testi- 
mony it  is  found.  Suppose  the  witnesses  who  appeared 
against  him  before  the  grand  jury  were  infamous,  what 
opportunity  has  he  to  impeach  them  if  he  cannot  know  who 
they  are  until  they  are  placed  upon  the  stand  before  a  petit 
jury — or  suppose  they  have  a  bias  against  the  prisoner, 
should  net  the  accused  have  a  right  to  show  these  facts 
before  a  petit  jury?  A  prisoner  would  not  have  a 
fair  trial  if  this  was  denied  to  him,  yet  practically  he  cannot 
show  these  facts  unless  he  can  know  who  the  witnesses 
were,  and  what  was  their  testimony. 

There  can  be  no  good  purpose  subserved  by  preventing  an 
accused  from  having  this  information. 

Where  a  person  is  examined  before  a  magistrate,  he  not 
only  can  appear  by  counsel  and  cross-examine  the  witnesses, 
but  is  entitled  to  produce  his  own  witnesses,  and  take  down 
in  writing  the  examination,  and  all  the  examinations  must 
be  certified  to  by  the  magistrate  to  the  court — (2  Rev.  Stat., 
729). 

Analogies  are  not  wanted  in  civil  practice  to  show  how 
the  rights  of  parties  are  protected  against  surprise  and  undue 
advantage;  the  bill  of  discovery,  the  examination  of  the 
opposite  party  before  trial,  the  motion  to  make  the  com- 
plaint more  definite  and  certain,  t'ne  demand  for  bill  of  par- 
ticulars, the  inspection  of  books  and  papers,  are  wise  pro- 
visions to  protect  suitors.  It  cannot  be  said  that  the 
law,  so  careful  of  rights  of  property,  contains  nothing  for 
protecting  the  liberty  of  the  citizen.  That  there  is  no 
principle  of  secrecy,  except  such  as  is  before  stated,  standing 
between  the  accused  and  his  defense,  is  further  shown  by 
the  fact  that  it  is  the  duty  of  the  court  to  resort  to  the 
minutes  of  evidence  taken  before  the  grand  jury  in  deciding 
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questions  of  bail.  (See  People  agt.  Van  Home,  8  Barb., 
164).  That  part  of  the  motion  asking  for  the  names  of  the 
witnesses  upon  this  indictment  must  be  granted.  That  part 
asking  for  copies  of  all  minutes  made  in  grand  jury  room 
when  said  indictment  Wag  found  is  denied,  for  the  reason 
that  the  motion  papers  do  not  state  facts  sufficient  to  war- 
rant such  an  order.  They  do  not  btate  wherein  any  of  the 
proceedings  of  the  grand  jury  were  irregular,  so  the  court 
can  judge  whether  it  is  a  matter  competent  for  the  defend- 
ant at  this  time  to  challenge  or  investigate,  or  wherein  an 
inspection  is  essential  to  protect  any  right  of  the  defendant, 
or  wherein  the  non-production  of  the  minutes  will  work  an 
injustice,  or  that  he  cannot  more  properly  derive  all  the 
information  he  seeks  from  other  sources.  Before  the  court 
order  the  district  attorney  to  produce  any  paper  which  he 
has  deemed  it  his  duty  to  withhold,  the  party  seeking  such 
an  order  must  bring  himself  strictly  within  the  laws.  It 
may  also  be  said  that  it  does  not  appear  from  said  motion 
papers,  but  that  all  that  appears  on  said  minutes  may  be 
matters  required  by  law  to  be  kept  secret. 

Neither  does  it  appear  that  said  minutes  contain  one  item 
of  matter  to  the  possession  of  which  the  defendant  is  entitled, 
in  order  to  prepare  for  trial. 

The  court  cannot  permit  the  said  minutes  to  be  used  to 
disclose  how  any  juror  voted,  or  what  was  §aid  by  any  juror 
during  their  deliberations,  or  to  impeach  a  regular  finding 
of  a  grand  jury.  It  is  only  within  certain  restrictions  that 
any  inspection  of  the  minutes  can  be  allowed.  The  accused 
not  having  brought  this  branch  of  his  motion  within  tha 
rule,  it  is  denied. 
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N.  Y.   SUPERIOR  COURT. 

THE  BROOKLYN  OIL  REFINERY  agt.  DANIEL  BROWN  and 
others. 

Mutuality  of  obligation  is  not  essential  to  the  obligatory  power  of  a  contract. 
An  agreement  under  the  statute  of  frauds  will  bind  the  party  who  subscribed  it, 
although  there  may  be  no  legal  remedy  at  his  suit  against  the  other  by  reason  of 
this  latter  party  having  omitted  to  subscribe  it.  A  subscription  by  the  agent  of 
the  party  charged  is  sufficient. 

A  contract  was  made  as  follows  :  "  New  York,  March  31,  1868.  Sold  to  Sterling 
Oil  Works  for  account  of  Mr.  D.  Brown  &  Sons,  one  hundred  and  sixty  thousand 
(160,000,)  gallons,  crude  petroleum,  gravity  40-17,  at  eleven  and  three-quarters 
(I1J)  cents  per  gallon.  To  be  delivered  to  bulk  lighter  at  yard  free  of  expense. 
Tank  measurement ;  quality  and  quantity  to  be  accepted  at  the  time  of  delivery 
at  yard, 

"  Sellers  option  during  the  month  of  May  next,  at  the  rate  of  forty  thousand  (40,000) 
gallons  per  week  through  the  month.  D.  BKOWK  &  SONS. 

"  Stamped  and  executed  in  presence  of,  H.  C.  OHLEV,  Broker.     Terms  cash." 

ffeld,  that  this  was  binding  on  the  defendants  as  a  contract,  and  especially  so  as 
iney  had  explicitly  admitted  it  in  the  pleadings  in  the  action. 

Under  this  contract  the  defendants  are  obliged  to  notify  the  plaintiffs  at  what 
"  yard"  and  at  what  time,  they  propose  to  deliver  the  oil,  before  any  obligation  ia 
incumbent  on  the  plaintiffs  to  send  their  lighter  for  the  oil. 

It  is  a  settled  doctrine  that  the  duty  of  action — of  delivery,  or  demand,  or  tender,  is 
on  him  who  reserves  to  himself  an  option.  Therefore  the  plaintiffs  were  not 
bound  to  pay,  or  tender  payment  for  the  oil,  before  the  defendant  had  delivered 
or  offered  to  deliver  it.  Readiness  and  willingness  on  the  part  of  the  plaintiffs 
to  pay  for  the  oil,  tvere  sufficient,  without  proof  of  payment  or  tender  of 
payment 

This  contract  obliges  the  defendants  to  deliver  40,000  gallons  a  week,  and  their 
option  only  applies  to  the  day  of  the  week  on  which  they  might  deliver — not  the 
option  to  deliver  the  whole  160,000  gallons  on  the  last  day  of  May — which  falling 
on  Sunday,  they  might  deliver  the  whole  6u  the  first  day  of  June.  They 
expressly  agree  to  deliver  the  whole  160,000  gallons  in  the  month,  of  May,  and  a 
delivery  on  the  first  day  of  June  would  not  satisfy  their  contract. 

Trial  term  February,  1870. 

MOTION  by  defendants  for  a  non-suit. 

A.  S.  SULLIVAN  and  COTTERILL  BROTHERS,  counsel  for 
defendants. 
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ROGER  A.  PRYOR  and  JAMES  F.  MORGAN,  counsel  for 
plaintiffs. 

McCuNN,  J.  (Nisi  Prius) — The  action  is  by  a  vendee 
against  a  vendor,  to  recover  damages  for  a  breach  of  con- 
tract on  the  part  of  the  latter  in  failing  to  deliver  in  pur- 
suance of  a  contract. 

The  contract  is  literally  as  follows : 
xxxxx 

NEW  YORK  March  31,  1868. 
Sold  to  Sterling  Oil  Works  for  account 
Mr.  D.  Brown  &  Sons,  one  hundred  and  sixty  thousand 
(160,000)  gallons,  crude  petroleum,  gravity  40-47,  at 
eleven  and  three-quarters  (llf)  cents  per  gallon.  To  be 
delivered  to  bulk  lighter  at  yard  free  of  expense.  Tank 
measurement ;  quality  and  quantity  to  be  accepted  at  the 
time  of  delivery  at  yard, 

Seller's  option  during  the  month  of  May  next,  at  the 
rate  of  forty  thousand  (40,000)  gallons  per  week  through 
the  month. 

Accepted.  D.  BROWN  &  SONS. 

Stamped  and  executed  in  the  presence  of 

H.  C.  OHLEN,  Broker. 
Terms  cash. 

The  pleadings  admit  the  contract,  the  authority  of  the 
broker  to  make  it  in  behalf  of  the  defendants,  the  ratifica- 
tion of  the  contract  by  the  defendants,  and  the  non-delivery 
of  the  oil  in  pursuance  x>f  the  contract.  (The  assignment 
of  the  contract  to  the  plaintiffs  is  admitted.)  The  plaintiffs 
prove  that  the  defendants  never  delivered  nor  offered 
to  deliver  the  oil ;  that  the  plaintiffs  were  ready  and  willing 
to  receive  the  oil  all  during  the  month  of  May,  1S6S  ;  that 
during  that  period  they  were  ready  and  willing  to  pay  for 
the  oil ;  that  on  the  last  day  of  each  week  in  the  month  of 
May  they  demanded  the  40,000  gallons  of  oil,  and  offered 
to  pay  for  the  same ;  and  that  on  the  30th  dav  of  the  month 
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of  May  (the  31st  being  Sunday)  they  demanded  the  whole 
160,000  gallons  of  oil,  and  then  and  there  offered  to  pay 
for  the  same.  On  occasion  of  each  demand  and  offer  the 
defendants  neglected  or  refused  to  deliver  the  oil — claiming, 
first,  that  they  were  not  bound  to  deliver  any  oil  before 
the  last  day  of  the  month ;  and,  secondly,  that  they  were 
not  bound  to  deliver  or  give  an  order  of  delivery  before  they 
were  paid. 

The  plaintiffs  having  rested,  the  defendants  move  for 
a  non-suit  on  the  following  grounds:  1.  That  there  was 
no  contract;  and  they  claim  there  was  no  contract, 
first,  for  want  of  mutuality  of  obligation  ;  and  secondly, 
because  the  contract  is  not  subscribed  so  as  to  satisfy  the 
statute  of  frauds. 

Conceding,  for  argument,  that  there  is  no  mutuality  of 
obligation,  the  obvious  answer  to  the  objection  is,  that 
mutuality  of  obligation  is  not  essential  to  the  obligatory 
power  of  a  contract.  (Harvey  agt.  Johnston,  6  C.  B.,  295  ; 
Mills  agt.  Blackall,  11  C.  B.,  358,  366;  Gibson  agt.  Car- 
withers,  8  M.  and  W.y  321 ;  Marsh  agt.  Wood,  9  B.  and  C., 
659 ;  Kearsey  agt.  Cunstains,  2  B.  and  Aid.  16  ;  Fairburn 
agt.  Eastwood,  6  M.  and  W.,  679). 

Thus  the  contract  of  an  infant  is  voidable  at  his  election, 
but  obligatory  on  the  other  party.  (Holt  agt.  Ward,  2  Strange, 
137).  So  a  guarantor  assumes  liability,  without  having 
any  power  to  compel  the  party  to  whom  the  guaranty  is 
given,  to  supply  the  goods.  (Mills  agt.  Blackall,  11  Q.  B., 
366 ;  Westhead  agt.  Sproson,  6  H.  find  N.,  728). 

So  an  agreement  under  the  statute  of  frauds  will  bind 
the  party  who  subscribed  it,  although  there  may  be  no 
legal  remedy  at  his  suit  against  the  other  by  reason  of 
this  latter  party  having  omitted  to  subscribe  it.  (Laythorp 
agt.  Bryant,  2  Bing.  N.  C.,  735 ;  Harris  agt.  Skidds,  26 
Wend.  341;  2  Caines,  E.  117  ;  1  Comyn  on  Contracts,  103). 
A  subscription  by  the  agent  of  the  party  charged  is  sufficient 
(cases,  supra). 
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In  the  present  case  the  defendants  explicity  admit  the 
contract  and  its  ratification  by  themselves,  and,  on  familiar 
principles,  they  cannot  be  heard  to  contradict  concessions  on 
the  face  of  the  pleadings.  (See  complaint,  paragraphs  second 
and  third ;  and  answer,  paragraph  second).  The  objection 
of  no  contract  between  the  parties  is  therefore  untenable. 

Second.  The  objection  that  the  plaintiffs'  have  failed  to 
show  that  they  had  their  lighter  ready  for  the  reception  of 
the  oil  is  equally  groundless.  It  is  in  evidence  that  by  the 
custom  and  usage  of  oil  merchants  in  the  city  of  New  York, 
the  vendors  under  a  contract  like  the  present  are  obliged  to 
notify  the  buyer  at  what  "  yard,"  and  at  what  time,  they 
propose  to  deliver  the  oil,  before  any  obligation  is  incumbent 
on  the  buyer  to  send  his  lighter  for  the  oil.  And  this  is  in 
consonance  with  common  sense;  for  the  vendor,  having 
reserved  to  himself  the  option  when  and  where  to  deliver 
the  oil,  until  he  declared  that  election  as  to  time  and  place 
of  delivery,  the  vendee  could  not  know  at  what  time  and 
place  to  have  his  lighter  ready.  The  vendors  never,. declared 
their  option,  and  never  notified  the  vendee  when  and  where 
they  proposed  to  deliver ;  and  hence  the  vendees  were  in 
no  default  in  not  sending  their  lighter.  The  case  of  Ketchum 
agt.  Hiller  (48  Barb.,  596,)  so  far  from  sustaining  the 
position  of  the  defendants,  is  fatal  to  their  argument — for 
there,  the  option  was  with  the  buyers  when  to  deliver  ;  and 
the  court  properly  ruled  that  the  seller  was  in  no  default, 
until,  in  this  particular,  the  buyer  declared  his  option. 
This  case  is  a  strong  illustration  of  the  doctrine  that  the 
duty  of  action,  e.  g.,  of  delivery,  or  demand,  or  tender,  is 
on  him  who  reserves  to  himself  an  option.  In  this  case  the 
vendor  had  an  option  to  deliver  any  day  of  the  week,  and 
until  he  notified  the  vendee  of  the  day  on  which  he  pro- 
posed to  deliver,  the  latter  could  not  possibly  know  when 
to  send  his  lighter,  neither  could  he  know  where  to  send  it, 
there  being  half-a-dozen  tl  yards"  at  which  the  vendor  had 
the  option  to  deliver. 
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Third.  The  contention  of  the  defendants,  that  the  plain- 
tiffs should  have  paid,  or  tendered  payment,  for  the  oil, 
before  the  defendants  were  obliged  to  deliver,  or  offer  to 
deliver,  is  without  support  in  authority  or  reason.  Readi- 
ness and  willingness  on  the  part  of  the  plaintiffs,  to  pay  for 
the  oil,  were  sufficient,  without  proof  of  payment  or  tender 
of  payment.  (Rowson  et  al  agt.  Johnston  1  East,  203  ; 
Waterhouse  agt.  Skinner.  2  Bos.  and  Pull.)  447  ;  Bristow  agt. 
Waddington,  5  B.  &  P.,  855 ;  Wilks  agt.  Atkinson,  \  Marsh, 
412;  Levy  agt.  Lord  Herbert,  7  Taunt.,  314;  Porter  agt. 
Rose,  12  Johns.,  209;  Collonel  agt.  Briggs,  Salk.,  113; 
Lancastrine  agt.  Killingswortli,  Salk.,  023 ;  Morton  agt. 
Lamb  T.,  125 ;  1  East,  209 ;  Norwood  agt.  Gray's  Exec., 
Plowd.,  180 ;  Miller  agt.  Drake,  1  Caine's  Rep.,  45 ;  West 
agt.  Emmons,  5  Johns.,  181 ;  Moss  agt.  Stipp,  3  Munf., 
167 ;  2  Cliitty,  Plowd,,  99 ;  Bentley  agt.  Daives,  &c.,  9 
.Ezcft.,  667  ;  25  En.  L.  &  E.,  540  ;  Greene  agt.  Reynolds,  2 
Johns.,  207  ;  Topping  agt.  .Kooif,  5  Coiven.,  404 ;  C7ar&  agt. 
Doles,  20  Barb.,  65.  Clearly  conclnsive,  are  Vail  agt.  .Zfo'ee, 
1  Selden,  156;  Bronson  agt.  TFmaw,  4  Selden,  182;  Coonley 
agt.  Anderson,  1  Zfz'W,  522). 

Under  this  contract  the  defendants  reserved  to  themselves 
the  option  when  they  would  deliver;  and  until  they  declared 
that  option  there  was  no  obligation  on  the  plaintiffs  to  make 
tender  of  payment  (Hilliard  on  Sales,  158 ;  Benjamin  on 
Sales,  731).  Again,  under  this  contract,  the  plaintiffs  were 
not  bound  to  accept  the  oil,  unless  it  corresponded  with  the 
contract  in  quality  and  quantity,  and  whether  it  so  cor- 
responded, they  were  to  determine  at  the  time  of  delivery. 
How  then,  can  it  be  contended  that  they  were  obl-iged  to 
make  a  tender  of  payment  in  advance,  even  of  an  offer  of 
delivery,  before  they  knew  the  defendants  had  the  oil  to 
deliver,  and  before  they  were  afforded  an  opportunity 
of  ascertaining  whether  the  oil  to  be  delivered  was  in 
accordance  with  the  contract?  The  suggestion  is  not  only 
repugnant  to  law  but  is  revolting  to  common  sense. 
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(ROLFE,  B.  in  Startup  agt,  Macdoaald,  6  Man.  &  Gr., 
610;  Benjamin  on  Sales,  508,  510,  516,  519;  Addison 
on  Contracts,  235;  Isherwood  agt.  Whitmore,  11  Mee.  &  W., 
847). 

Fourth.  The  defendants  finally  demand  a  non-suit  on  the 
ground  that  the  legal  construction  and  eftect  of  the  contract 
allows  them  an  option  to  deliver  the  whole  160,000  gallons 
of  oil  on  the  last  day  of  May ;  that  the  last  day  of  May, 
1868,  being  Sunday,  they  had  a  right  to  deliver  on  the 
Monday  following,  that  being  the  first  day  of  June.  This 
proposition  involves  a  construction  of  the  contract  in  con- 
troversy, in  respect  of  which  I  unhesitatingly  hold  that  the 
contract  obliges  the  defendants  to  deliver  40,000  gallons  a 
week,  and  that  their  option  only  applies  to  the  day  of  the 
week  on  which  they  might  deliver.  They  expressly  agree 
to  deliver  the  whole  160,000  gallons  in  the  month  of  May, 
and  a  delivery  on  the  first  day  of  June  would  not  satisfy 
their  contract.  But,  the  plaintiff,  unnecessarily  in  my  view, 
demanded  delivery,  and  offered  payment  of  the  160,000 
gallons  on  the  last  secular  day  of  May  (30th,)  so  that 
even  if  the  defendants'  construction  be  correct,  they  were  in 
default  in  not  delivering  on  the  30th  of  May,  1868. 

If  the  defendants  had  stipulated  to  deliver  on  the  31st  of 
May,  1868,  they  would  have  had  until  the  Monday  following 
to  perform.  (Salter  agt.  Burt,  20  Wend.,  205) ;  but  their 
contract  was  absolute  to  deliver  during  the  month  of  May, 
and  an  offer  of  delivery  in  June  would  not  have  satisfied  the 
contract.  They  were  not  in  default  until  the  last  (7th)  day 
of  the  week,  and  that  was  the  proper  day  for  the  plaintiffs 
to  demand  delivery.  (Startup  agt.  Macdonald,  supra). 

On  the  first  blush  I  was  impressed  that  this  contract 
required  ot  the  defendants  a  delivery  of  40,000  gallons  each 
week  during  the  month  of  May ;  and  a  critical  scrutiny  of 
its  terms  confirms  me  in  that  conviction.  It  is  a  funda- 
mental canon  of  construction,  that  '*  the  construction  be 
made  upon  the  entire  instrument ;  that  one  part  of  it  do 

xxxvin.  29 
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help  to  expound  another,  and  that  the  construction  be  such 
as  that  the  whole  and  every  part  of  it  may  take  effect." 
(Sheph.  Touch.,  87;  Eawdon  agt.  Toby,  11  How.  U.S.,  611). 
Upon  the  principle  propounded  in  these  rules,  the  last 
words  in  the  contract — through  the  month — show  that  the 
delivery  of  the  oil  was  not  to  be  in  a  lump  on  any  one  day, 
but  was  to  be  distributed  through  the  month,  at  the  rate  of 
40,000  gallons  per  week,  and  if  the  defendants  failed 
to  offer  delivery  of  40.000  gallons  any  one  week,  they, 
were  pro  tanto  in  default.  (Hoare  agt.  Rennie,  5  H.  &  N.t 
19). 

The  motion  for  a  non-suit  is  denied. 
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N.  Y.  SUPERIOR  COURT. 

THE   BROOKLYN  OIL  WORKS  agt.  DANIEL  BROWN  and 
others. 

A  refusal  of  an  adjournment,  is  not  the  subject  of  exception,  but  may  be  reviewed  on 
motion  for  a  new  trial. 

A  motion  for  adjournment  must  be  based  upon  an  affidavit,  and  will  not  be  enter- 
tained on  a  statement  ore  tenut.  ^ 

The  affidavit  must  contain  these  essential  conditions, — an  affidavit  of  merits ;  th« 
materiality  of  the  absent  evidence ;  dne  diligence  in  the  endeavor  to  procure  the 
attendance  of  the  witness,  and  an  assurance  of  his  probable  attendance  at  the  time 
proposed  for  the  adjournment. 

When  a  tptcial  affidavit  necessary,  and  the  facts  necessary  to  be  stated  therein ;  also 
what  detailed  facts  necessary  to  be  stated  in  a  general  affidavit. 

THIS  was  a  motion  to  postpone  on  account  of  an  absent 
witness. 

R.  A.  PRYOR,  for  plaintiff. 
Mr.  SULLIVAN,  for  defendant. 

McCuNN,  J.  (Nisi  Prius) — By  some  courts  the  adjourn- 
ment of  a  trial  is  .held  to  be  so  much  a  matter  in  the  dis- 
cretion of  a  judge  at  nisi  prius  that  his  denial  of  the  post- 
ponement cannot  be  assigned  for  error.  (Woods  agt.  Young, 
4  Cranch,  237). 

In  this  state  a  refusal  of  an  adjournment  is  not  the  sub- 
ject* of  exception,  but  may  be  reviewed  on  motion  for  a 
new  trial.  (People  agt.  Vermilyea,  7  Ccwen.,  1 OS ;  People 
agt.  Superior  Court  of  City  of  N.  Y.,  10  Wend.,  299 ; 
Howatd  agt.  Freeman,  3  Abb.  N.  S.,  292). 

For  while  we  held  the  exception  in  denial  of  an  adourn- 
ment  to  be  within  the  discretion  of  the  judge  at  trial,  still 
we  admit  it  was  not  an  arbritrary  discretion,  but  a  dis- 
cretion controlled  and  regulated  by  fixed  principles  of 
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practice.  These  rules  are  of  incalculable  importance  in  the 
administration  of  justice,  and  since  they  have  been  permitted 
of  late  to  fall  into  disuse,  it  cannot  be  amiss  to  recall  them 
to  the  attention  of  the  profession  : 

First.  A  motion  for  adjournment  must  be  based  upon  an 
affidavit,  and  will  not  be  entertained  on  a  statement  ore  tenus 
(Smith  agt.  Banker,  3  Darby,  280). 

Second.  The  affidavit  must  exhibit  these  essential  con- 
ditions; an  affidavit  of  merits;  the  materiality  of  the  absent 
evidence;  due  diligence  in  the  endeavor  to  procure  the 
attendance  of  the  witness,  and  an  assurance  of  his  probable 
attendance-at  the  time  proposed  for  the  adjournment.  (Phil. 
Evi.  Cowen  &  Hills,  Notes,  365-8). 

The  affidavit  should  properly  be  made  by  the  party,  not 
by  the  attorney.  (Price  agt.  Warren,  Vin.  Abr.  Trial  T., 
3  PL,  11  note ;  Tidtfs  Pr.,  708).  If  after  notice  of  trial  the 
party  had  an  opportunity  to  supcena  the  witness,  or  to 
take  his  testimony  de  bene  esse  and  neglected  these  pre- 
cautions, he  cannot' claim  to  have  exercised  due  diligence. 
(Pennington  agt.  Scott,  2  Doll.,  95).  The  defendant  must 
swear  positively  that  the  witness  is  material,  not  merely  to 
a  belief.  (Gray  agt.  Hulton,  Burn.,  437,  3  Ed).  The  prac- 
tice now  is  to  swear  that  the  defendant  is  advised  and 
believes  the  witness  to  be  material.  (WKay  agt.  Marine 
Ins.  Co.,  2  Caines,  384;  Chambers  agt  Handley,  J.  J.  Mar., 
98 ;  People  agt.  Vermilyea,  7  Cow.,  369).  These  are  the 
requisites  of  the  common  affidavit,  and  are  sufficient,  if  not 
defeated  by  counter  affidavits,  to  entitle  the  party  to  an 
adjournment.  (The  King  agt.  McGee,  1  CPConnelTs 
Speeches,  by  his  son,  223).  But  if  there  has  already  been  a 
postponement  of  the  trial  at  the  instance  of  the  party 
soliciting  the  present  adjournment  in  any  other  circum- 
stances raising  a  supposition  that  his  application  is  merely 
for  delay,  then  he  must  present  a  special  affidavit.  At  this 
juncture  the  discretion  of  the  court  is  larger  and  more  liberal 
than  under  other  circumstances.  (Loftt.  769). 
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The  special  affidavit  must  exhibit,  by  a  statement  of  facts, 
the  materiality  of  the  witness.  (The  King  agt.  Innes,  8 
East,  31  ;  Lord  agt.  Cunfo,  1  W.  Bl,  433;  People  agt. 
Vermilyea,  supra).  If  the  court  can  see  that  the  evidence 
proposed  to  be  given  by  the  absent  witness  is  immaterial, 
the  trial  will  not  be  adjourned.  (Rex  agt.  Chevalier  (Peon, 
3  Burr,  1513  j  Smith's  case,  3  Wlieel  Gr.  Cos.,  172).  So  a 
full  admission  of  the  facts  proposed  to  be  proved  by  the 
absent  witness  will  defeat  an  application  for  postponement. 
(BriU  agt.  fynch,  14  Johns.,  341 ;  Cowen,  388-400).  One 
of  the  most  essential  inquiries  is,  did  the  witness  go  away 
before  notice  of  trial.  (Elliott  agt.  Crest,  2  Brod.  &  B. 
R.,  205).  For  if  he  did  not,  then  there  must  be  some  other 
or  positive  cause  for  postponing.  In  this  case  the  affidavit 
is  faulty  in  all  its  parts,  and  does  not  comply  with  any  of 
the  requirements.  I  shall,  therefore,  order  the  trial  to  pro- 
ceed, unless  defendants  stipulate  to  allow  an  inquest  on  the 
next  adjourned  day.  if  they  are  not  ready  to  proceed  ;  if 
they  so  stipulate,  then  the  cause  stands  adjourned  until 
Monday  next. 

The  parties  stipulated,  and  case  was  adjourned. 
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COURT  OF  APPEALS. 

WILLIAM    T.    ERICKSON,    administrator,    &c.,    respondent, 
agt.  DAVID  D.  SMITH  and  another,  appellants. 

In  an  action  under  the  statutes,  against  the  owners  of  a  steamboat  to  recover 
damages  for  causing  death,  by  explosion  of  a  boiler,  the  certificate  of  inspection, 
required,  under  the  act  of  congress  of  1852,  from  the  masters  and  owners  of  all 
steamvessels,  is  competent  evidence  only,  of  the  fact  that  the  inspection  had  been 
made  in  the  manner  prescribed  by  the  statute.  Not  as  evidence  of  the  facts  recited 
in  it. 

The  statements  contained  in  such  certificate,  of  the  general  condition  of  the  steamer, 
the  conviction  arrived  at  by  the  inspectors  of  the  safety  of  the  boilers  and 
machinery,  and  the  fact  that  she  could  be  safely  employed  in  her  business  as  a 
passenger  boat,  without  danger  or  peril  to  life,  are  not  evidence  of  facts,  but  of 
inferences  drawn  from  them  by  the  inspectors,  and  for  that  reason  are  not  evidence 
against  the  plaintiff. 

Where  a  public  officer  may  be  required  by  law  to  make  a  return,  and  his  acts 
included  in  the  return  afterwards  become  involved  in  controversy,  there,  it  may 
be  used  as  evidence.  But  where  no  return  is  required  by  aw  to  be  made,  the 
certificate  of  the  officer,  is  not  evidence,  either  for  himself,  or  in  behalf  of  any 
other  person  not  using  it  as  an  admission  against  him. 

Where  an  objection  is  made  on  the  trial,  to  the  allowance  as  evidence  of  an  opinion 
of  a  witness  or  his  answer  to  a  question,  if  the  objection  is  not  made  so  specific  as 
to  indicate  any  particular  reason  why  the  opinion  or  answer  should  not  be 
received,  this  court  will  not  review  them. 

June  Term,  1869. 

THIS  action  was  brought  to  recover  damages  for  causing 
the  death  of  the  plaintiff's  intestate,  which  was  caused 
by  the  explosion  of  a  steam  boiler  on  one  of  the  defendants' 
boats. 

In  August,  1865,  the  defendants  were  co-partners  in 
business,  and  were  common  carriers  of  passengers  for  hire, 
between  the  city  of  New  York  and  various  places  on  the 
Hudson  River. 

At  that  time  the  defendants  were  the  owners  of  a  steam- 
boat called  the  Arrow,  which  was  used  by  them  in  their 
business. 
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This  was  an  old  boat,  having  been  built  about  thirty  years, 
and  had  formerly  been  called  the  Broadway. 

Prior  to  her  being  called  the  Broadway,  the  defendants 
had  been  the  owners  of  her. 

On 'the  5th  of  August,  1865,  Elizabeth  E.  Erickson, 
plaintiff's  intestate,  a  young  lady  about  twenty-six  years 
of  age,  took  passage  on  the  Arrow,  for  Yorikers. 

The  Arrow  left  her  dock  about  four  o'clock,  P.  M., 
when  she  arrived  opposite  Thirteenth  street  one  of  her 
boilers  exploded. 

At  the  time  the  boiler  exploded,  there  was  between  three 
and  four  hundred  passengers  on  board. 

Miss  Erickson,  at  the  time,  was  sitting  in  the  upper  saloon 
with  a  young  lady  named  Gardner. 

When  the  explosion  took  place,  the  upper  saloon  instantly 
filled  with  steam.  Miss  Erickson  sprang  from  her  chair 
and  exclained,  "  oh,  my,  God ;"  and  broke  away  from  Miss 
Gardner — this  was  the  last  that  she[  was  seen  alive,  Miss 
Gardner  not  being  able  to  see  where  she  went,  on  account 
of  the  density  of  the  steam. 

Her  body  was  found  in  the  river,  a  short  time  after 
that,  with  indications  of  scalds  on  her  face  and  extremities. 

ERASTUS  COOK,  counsel  for  appellants. 

First.  Dr.  Beach  who  attended  the  coroner's  inquest,  had 
examined  the  body,  and  testifies  that  the  death  was  by 
drowning  ;  that  the  body  was  much  decomposed,  and  the 
skin  easily  peeled  off.  That  he  did  not  find  any  evidence 
of  sclalding. 

Then,  the  plaintiff's  counsel  asks  the  Doctor  this 
question : 

"  What  would  have  been  the  indications,  if  a  person  was 
suffocated  and  afterwards  falls  or  is  thrown  overboard  f" 

This  question  was  objected  to ;  the  objection  overruled, 
and  the  defendants  excepted. 
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The  witness  answered : 

"  We  should  have  similar  indications  as  we  would  have 
from  drowning." 

The  court  erred  in  allowing  this  question. 

It  was  purely  hypothetical}  based  upon  no  facts  proven 
or  offered  to  be  proven. 

At  the  time  this  question  was  put,  the  only  proof  in  the 
case  of  Miss  Erickson  having  been  on  the  boat  at  all  was, 
that  a  witness  saw  her  going  on  the  gangw  ay  from  a  quarter 
to  half  an  hour  before  the  boat  started. 

We  understand  that  to  make  the  opinion  of  an  expert 
evidence,  it  must  be  predicated  either  upon  facts  within  his 
own  knowledge,  or  upon  facts  testified  to  by  other  witnesses ; 
but  thafc  it  is  never  admissible  upon  a  direct  examination  to 
hypothecate  an  opinion  upon  an  assumed  state  of  facts, 
not  claimed  to  have  been  established.  (People  agt.  Lake,  12 
N.  T.  Rep.,  358). 

In  Dickinson  agt.  Barber,  (9  Mass.  R.,  227,  the  courtsay  : 
tl  Although  the  opinion  of  professional  gentlemen,  on  facts 
submitted  to  them,  have  justly  great  weight  attached  to 
them,  yet  they  are  not  to  be  received  as  evidence  unless 
predicated  upon  facts  testified  either  by  them  or  by  otliws." 

The  evidence  was  calculated  to  mislead  the  jury. 

Second.  The  plaintiff's  witness,  Veitch,  testified  to  having 
seen  the  body  after  death,  and  stated  the  appearance  of  the 
face.  He  also  had  seen  the  dead  body  of  a  Mr.  Cooper 
supposed  to  have  been  drowned. 

The  plaintiff's  counsel  then  asked  this  question: 

"Was  the  face  of  Mr.  Cooper  different  from  the  face  of 
this  young  lady,  Miss  Erickson  T' 

The  question  was  objected  to  but  allowed  by  the  court. 

This  ruling  was  erroneous. 

It  permits  the  jury  to  arrive  at  a  conclusion,  as  to  the 
cause  of  death,  by  comparison.     (Van  Wyck  agt.  Mclntosh, 
U  N.  T.  J?.,  447,  Pr.  A.  S.  JOHNSON  J. ;   Odiorne  agt. 
Winlcky,  2  Gallison,  53). 
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Third.  The  plaintiff  was  allowed,  notwithstanding  the 
defendant's  objection,  to  ask  his  own  witness :  'l  Did  you 
not  swear  before  the  coroner  you  found  scalds  over  her 
face  and  body  externally  ?"  This  was  palpably  erroneous, 
and  its  mischievous  tendency  is  apparent. 

Fourth.  The  court  erred  in  refusing  to  allow  the  defend- 
ant's counsel  to  ask  the  plaintiff,  "  Have  you  any  capital 
now?" 

The  plaintiff  is  one  of  the  next  of  kin  of  bis  sister,  and 
entitled  to  share  equally  with  his  mother  the  proceeds 
of  this  litigation.  (Laws  of  1847,  576,  $  576;  2  R.  S.,  96, 
97).  The  recovery  is  to  cover  the  loss  sustained  by  all  the 
next  of  kin  of  the  deceased.  If  the  plaintiff  had  capital,  or 
in  other  words  if  he  was  not  dependent  or  likely  to  be 
dependent  on  his  sister,  either  directly  or  through  his  mother, 
he  has  lost  nothing  by  her  death. 

The  evidence  was  therefore  proper,  just  as  much  so  as  to 
prove  the  circumstances  of  the  mother. 

The  recovery  in  this  case  is  confined  to  the  actual 
pecuniary  loss.  So  the  judge  instructed  the  jury.  (Laws 
of  18.47,  p.  576,  $  2). 

Fifth.  The  court  erred  in  ruling  that  the  inspector's  cer- 
tificate was  not  evidence  of  the  facts  recited  in  it,  but  only 
admissible  to  prove  that  the  vessel  was  inspected. 

The  rule  is  laid  down  by  Starkie  that  tl  certificates  and 
other  documents,  made  by  persons  intrusted  with  authority 
for  the  purpose,  may  be  considered  public  documents,  and 
they  are  evidence  against  all  to  the  extent  of  the  officer's 
authority,  of  the  facts  which  he  is  directed  to  certify ;  for 
when  the  law  has  appointed  a  person  to  act  for  a  specific 
purpose,  the  law  must  trust  him  as  far  as  he  acts  under  its 
authority."  (1  Starkie's  Ev.,  204). 

By  the  act  of  congress  of  1838,  chapter  191,  section  4, 
the  inspectors  are  required,  after  a  thorough  examination,  to 
give  the  owner  or  master  a  certificate,  in  which  shall  be 
stated  the  age  of  the  vessel,  when  and  where  originally  built, 
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how  long  she  has  been  running,  and  whether,  in  their 
opinion,  the  boat  or  vessel  is  sound  and  seaworthy,  and  fit 
to  be  used  for  transportation  of  freight  or  passengers. 

Section  5  relates  to  the  inspection  of  boilers  and  machinery 
of  steamboats,  and  requires  a  certificate  from  the  inspectors 
stating  the  proprietor's  opinion  "  whether  said  boilers  are  sound 
and  fit  for  use,  together  with  the  age  of  said  boilers" 

Duplicate  certificates  shall  be  made,  and  one  delivered  to 
the  master  or  owner,  and  the  other  to  the  collector  or  sur- 
veyor of  the  port.  (J.  Campbell,  80-1 ;  5  U.  S.  Statutes  at 
Large,  305,  §  4  and  5). 

A  further  provision  in  the  act  of  1852  requires  the 
inspectors  to  examine  as  to  every  fact  certified  to  in  the 
certificate  put  in  evidence  in  this  case,  gives  the  form  of  the 
certificate,  which  form  has  been  strictly  followed  here,  and 
requires  a  record  of  certificates  to  be  kept  by  the  inspectors. 
(10  U.  S.  Statutes  at  Large,  64,  65  &  66). 

Sixth.  The  plaintiff  should  have  been  non-suited. 
'    1.  There  was  no  evidence  that  Miss  Erickson's  death  was 
caused  by  any  negligence  or  other  wrongful  act  of  the 
defendants. 

2.  The  contrary  is  clearly  proved. 

a.  She  was  not  injured  by  the  explosion. 

b.  She  madly  and  recklessly  rushed  out  of  the  saloon  after 
all  danger,  if  there  ever  were  any,  had  passed,  and  probably 
fell  overboard  through  her  own  folly,  and  was  the  only  pas- 
senger of  the  four  hundred  injured. 

The  defendants  are  not  to  be  held  liable  for  her  nervous- 
ness and  want  of  self-control.  And  yet  there  is  no  other 
principle  upon  which  this  verdict  can  be  sustained. 

On  this  branch  of  the  defense,  it  is  not  a  case  of  conflicting 
evidence. 

The  deceased,  unharmed  and  in  no  danger  of  harm,  is  so 
overcome  with  fear  that  she,  from  mere  want  of  prudence, 
gets  overboard  and  is  drowned. 

We  respectfully  submit  that  in  any  other  kind  of  action 
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the  court  would  never  permit  a  verdict  for  damages  so 
manifestly  the  result  of  the  plaintiff's  own  want  of  care  and 
prudence. 

Seventh.  The  defendants  were  guilty  of  no  negligence. 

The  boilers  had  been  overhauled  and  thoroughly  repaired 
but  two  years  previously,  and  boilers  will  ordinarily  last  for 
three  and  a  half  or  four  years. 

The  defendants  purchased  the  vessel  in  April,  1865,  and 
had  her  inspected  and  her  boilers  tested  on  the  28th  of  June, 
but  five  weeks  before  the  accident. 

Each  boiler  had  been  subjected  to  a  hydrostatic  pressure 
of  34  pounds  to  a  square  inch,  and  permitted  by  the 
inspectors  to  carry  25  pounds  of  steam.  At  the  time  of  the 
explosion  there  was  but  19  pounds  pressure. 

The  hydrostatic  pressure  is  the  only  way  of  testing  a 
boiler.  There  is  no  other  test  known. 

The  engineer  testifies,  that 'in  his  opinion  "the  explosion 
was  occasioned  by  a  weak  spot  in  the  flue.  It  was  so  far  in 
that  it  was  impossible  to  get  there  to  tell  anything  about  it, 
whether  there  was  a  defect  in  the  iron  or  not." 

It  is  apparent  that  the  accident  occurred  from  a  hidden 
and  internal  defect,  and  could  not  have  been  guarded  against 
by  the  exercise  of  sound  judgment  and  the  most  vigilant 
oversight.  In  such  a  case  the  defendants  not  being  common 
carriers  of  persons  are  not  liable,  (Ingalls  agt.  Bliss,  9 
Mete.,  1;  Camden  and  Amboy  R.  H.}  agt.  Burk}  13  Wend., 
611). 

Eighth.  The  verdict  was  excessive.  It  evidently  was 
arrived  at  without  any  reference  to  the  pecuniary  loss  to 
the  next  of  kin,  and  should  be  set  aside  and  a  new  trial 
granted.  • 

IRA  D.  WARREN,  counsel  for  respondent. 

I.  The  plaintiff  claims  that  the  defendants  were  guilty  of 
negligence,  in  the  following  particulars : 


460  N*^  YORK  PRACTICE  REPORTS. 

Erickson  agf.  Smith. 

First.  In  using  boilers  constructed  of  iron  originally  unfit 
for  the  purpose. 

Second.  In  using  the  boilers  for  so  long  a  time  that  they 
were  almost  entirely  worn  through,  and  so  weak  as  to  be 
unfit  to  withstand  the  pressure  of  steam  put  upon  them. 

Third.  In  having  the  stop  valve  closed  on  the  port 
boiler,  so  that  there  was  no  means  of  escape  for  the  steam, 
generated  by  that  boiler  except  by  an  explosion.  On  these 
questions  the  evidence  was  conflicting. 

The  jury  found  a  verdict  for  the  plaintiff  for  $3,000,  upon 
which  judgment  was  entered;  from  which  judgment,  and 
the  judgment  of  the  geneial  term  affirming  the  same,  this 
appeal  is  taken. 

There  was  three  questions  presented  by  the  facts  of  this 
case: 

First.  Were  the  defendants  guilty  of  any  negligence  ? 

Second.  If  they  were  guilty  of  negligence,  did  such 
negligence  cause  the  death  of  the  plaintifPs  intestate  with- 
out fault  on  her  part  ? 

Third.  As  to  the  amount  of  damages  the  plaintiff  was 
entitled  to  recover. 

The  defendants  were  guilty  of  negligence  in  having 
boilers  constructed  of  iron  originally  too  thin  and  poor  for 
the  purpose. 

At  the  place  where  it  exploded  it  was  about  one  sixteenth 
of  an  inch  thick,  and  dangerous. 

It  was  as  thin  as  a  piece  of  tin. 

The  thinness  of  the  boiler  could  have  been  easily  ascer- 
tained by  a  proper  examination. 

The  boiler  was  patched,  one  patch  upon  another,  up  to 
the  place  where  it  exploded. 

"  If  there  was  ar.y  way  by  which  such  defect  could  be 
discovered,  the  defendants  are  liable,  even  though  they 
bought  the  boilers  in  that  condition."  (liegeman  agt. 
Western  E.  R.  Co.,  3  Kernan  9;  IngaUs  agt.  Sills  and 
others,  9  Metcalf,  Mass.,  ]). 
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The  defendants  sought  to  excuse  themselves  by  showing 
the  inspector's  certificate  pronouncing  the  boiler  safe  to 
carry  twenty-five  pounds  steam. 

''The  fact  that  a  statute  imperatively  requires  certain 
things  to  be  done,  such  requirements  are  not  necessarily  the 
full  measure  of  the  care  required  in  the  discharge  of  the 
carriers  duties  to  the  public."  (Priscilla  agt.  N.  Y.  C.  E. 
R.  Co.,  34  N.  r.,  404). 

The  defendants  were  guilty  of  negligence  in  having  the 
stop  valve  closed  at  the  time,  on  the  boiler  which  exploded. 

The  boiler  gave  out  on  the  evening  previous  to  the 
explosion,  and  on  the  day  in  question  the  boat  came  down 
with  one  boiler. 

There  is  no  evidence  that  it  was  opened  before  the  boat 
started  on  its  trip  up  the  river. 

Had  it  been  open  when  the  explosion  occurred,  the  steam 
would  all  have  escaped  from  the  good  boiler. 

After  the  explosion,  the  indicator  showed  the  pressure  of 
eight  pounds  on  the  good  boiler,  so  that  Spencer  was  able 
to  work  the  engine. 

Had  it  been  open,  the  escape  of  steam  through  the  con- 
necting pipe  could  have  been  heard. 

The  witnesses  all  agree  that  when  the  boat  left  the  dock 
the  indicator  showed  about  eighteen  pounds  of  steam. 

The  inspector's  opinion  is  that  the  stop  valve  was  closed 
and  that  caused  the  explosion. 

One  of  two  things  is  certain  ;  the  boiler  was  too  weak  to 
withstand  the  pressure  of  eighteen  pounds  of  steam,  or  the 
stop  valve  on  the  port  boiler  was  closed,  so  that  the  indica- 
tor did  not  show  the  pressure  on  that  boiler.  If  it  was 
closed  there  might  have  been  a  pressure  of  one  hundred 
pounds,  and  the  indicator  would  not  have  shown  it. 

In  either  case  the  defendants  were  guilty  of  negligence. 

The  fact  that  the  boiler  exploded  is  itself  sufficient  to 
charge  the  defendants  with  negligence.  This  seems  to  be 
the  rule,  and  is,  indeed,  the  only  reasonable  rule  where  the 
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damage  is  caused  by  the  failure  of  any  machinery  used  by 
the  defendants.  (Christie  agt.  Grigg,2  Campbell,  79;  GVeatf 
Western  E.  R.  Co.  of  Canada,  1  Moore  Privy  Council  Cases, 
N.S..W1-,  Curtis  agt.  Rochester  &  S.  R.  R.  Co.,  18  N.  F., 
544 ;  Steamboat  New  World  agt.  King,  }  0  .Sow?.  Z7.  S.,  476  ; 
5  Z7.  8.,  Statutes  at  Large,  page,  306,  -4c£  July,  1838,  §  13). 

It  rested  therefore  upon  the  defendants  to, show  some 
excuse  satisfactory  to  the  jury  why  the  boiler  exploded. 
This  question  was  properly  left  to  the  jury,  and  their  find- 
ing is  conclusive. 

II.  The  body  of  plaintiff's  intestate  was  found  in  the  river 
four  days  after  the  explosion  took  place,  with  indications  of 
scalds  on  her  face  and  extremities. 

The  physician  gave  it  as  his  opinion  that  the  immediate 
cause  of  her  death  was  drowning.  By  what  means  she  got 
into  the  river  no  one  could  tell ;  no  one  saw  her  fall ;  no  one 
saw  her  after  she  fell,  although  the  occurrence  took  place 
in  broad  day,  and  in  the  immediate  presence  of  more  than 
three  hundred  people. 

The  scene  was  one  of  wild  terror  and  confusion ;  each 
passenger  was  attending  to  his  or  her  own  safety ;  the  state 
of  things  on  that  boat  is  perfectly  clear,  when  it  appears 
that  not  only  the  plaintiff's  intestate,  but  others  fell  or  were 
blown  into  the  river  and  drowned,  and  not  a  person  on 
the  boat  saw  one  of  them  or  knew  of  it  until  the  boat 
landed. 

It  is  evident  the  plaintiff's  intestate  was  scalded  in  her 
face,  and,  either  blinded  by  the  scalds',  she  rushed  over- 
board, or  was  pushed  overboard  by  the  crowd  rushing  about 
for  a  place  of  safety. 

Whether  she  judged  rightly  in  what  she  did  in  the  hurry 
or  agony  of  the  foment,  or  whether  if  she  had  acted 
differently  her  life  might  have  been  spared  to  her  friends, 
is  not  enough  to  charge  her  with  negligence.  Some  allow- 
ance should  be  made  for  errors  of  judgment,  and  to  human 
weakness  in  a  case  of  great  and  sudden  calamity.  This 
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question  was  fairly  submitted  to,  the  jury  under  instructions 
which  have  been  fully  approved  in  such  cases.  (BueU 
agt.  N.  Y.  C.  R.  R.  Co.,  31  N.  Y.,  314;  Ingalls  agt.  Bills, 
9  Metcalf,  1). 

The  question  of  the  plaintiff's  intestate's,  and  defendants' 
negligence  were  fairly  submitted  to  the  jury.  It  is  a 
question  for  them  to  determine,  and  their  finding  is  con- 
clusive. (Ernst  agt.  Hudson,  R.  R.  C.,  35  N.  Y.,  1). 

III.  The  following  were  the  only  exceptions  urged  at  the 
general  term,  as  reasons  why  the  judgment  should  be 
reversed. 

1.  Plaintiff's  counsel  asked  the  physician  who   saw  the 
body  at  the  coroner's  inquest,  the  following  questions: 

"  What  would  have  been  the  indications  if  a  person  was 
suffocated  and  afterwards  falls,  or  is  thrown  overboard  ?" 

This  question  was  asked  on  a  re-examination  of  this  wit- 
ness, to  test  the  accuracy  of  his  opinion  on  his  cross-examin- 
ation that  death  was  caused  by  drowning.  His  opinion  that 
death  was  caused  by  drowning,  was  based  on  the  fact  that 
the  tongue  was  firmly  grasped  between  the  teeth. 

We  asked  the  question  to  show,  and  we  did  show,  that 
the  same  indications  were  produced  by  suffocation  ;  she 
might,  therefore,  have  been  suffocated  by  the  steam  and 
fallen  overboard. 

2.  Plaintiffs  asked  the  witness  Veitch  this  question  : 

"  Was  the  face  of  Mr.  Cooper  different1  from  the  face  of 
this  young  lady  t" 

This  question  was  asked  as  a  re-examination  of  this  wit- 
ness. On  his  cross-examination  they  called  out  the  fact  that 
ft  Mr.  Cooper  was  on  this  boat  arid  was  picked  up  by  the 
witness  at  the  same  time ;  also  the  fact  that  Miss  Erickson 
was  scalded  and  drowned. 

The  doctor  had  testified  as  to  the  appearances  in  cases 
of  drowning  and  suffocation,  and  it  was  proper  for  us  to 
show  th^  appearance,  if  this  witness  knew.  He  did  not 
know,  however. 
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This  question  was,  if  there  was  a  difference ;  it  was  only 
a  preliminary  question.  It  was  therefore  proper.  (Kerr 
agt.  Maguire,  28  N.  Y.,  450). 

The  witness  was  not  asked  to  state  how  they  differed  and 
there  was  no  comparison. 

The  physician,  on  his  examination,  testified  that  she  was, 
in  his  opinion  as  a  man  of  science,  scalded.  The  witness 
Veitch,  in  his  cross-examination  testified  to  the  same  thing, 
and  as  this  is  the  only  testimony  on  the  subject,  the  defend- 
ants were  not  harmed  by  the  question  even  if  it  was  not 
proper.  The  fact  that  she  was  scalded  is  not  disputed. 

3.  Plaintiff  asked  the  physician  this  question,  "  did  you 
not  swear  before  the  coroner  that  you  found  scalds  over  her 
face  and  body  externally?" 

The  court  will  see,  on  looking  at  the  testimony  of  this  wit- 
ness, that  to  the  second  question  put  to  him,  he  swears 
that  he  examined  the  body  superficially — not  enough  to  see 
whether  she  was  scalded  or  not.  He  was  then  shown  a 
paper  which  he  swears  was  his  evidence  swoin  to  before  the 
coroner,  and  asked  the  question  which  is  objected  to. 

He  finally  swears,  that  he  probably  recollected  better 
when  he  was  sworn  before  the  coroner,  and  then  says,  "  my 
opinion,  as  a  man  of  science,  was  that  there  were  scalds." 
He  was  shown  his  evidence  before  the  coroner,  which 
was  all  written  by  himself,  and  asked  this  question  for  the 
purpose  of  refreshing  his  recollection. 

This  witness  exhibited  a  melancholy  spectacle  of  failing 
recollection  which  required  the  counsel,  jurors  and  court, 
and  his  sworn  evidence  in  his  own  handwriting,  to  revive. 

He  was  more  than  an  unwilling  witness,  he  was  stubborn, 
conceited  and  wilfull,  and  the  latitude  allowed  on  the 
examination  of  such  a  witness  is  wholly  with  the  judge 
who  tried  the  case.  (Blach  agt.  Camden  &  Amboy  E.  E. 
Co.,  45  Barb..  40  ;  Cheeney  agt.  Arnold,  18  Barb.,  439  ; 
Affirmed,  15  N.  Y.,  345). 

4.  The  defendant's  counsel  asked  the  plaintiff  this  question: 
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Have  you  any  capital  now  ¥  The  plaintiff  was  one  of  the 
next  of  kin  of  the  deceased,  and. the  defendants  claim  that  if 
he  was  not  likely  to  be  dependent  on  his  sister,  either 
directly  or  indirectly  through  his  mother,  he  has  lost  nothing 
by  her  death. 

The  pecuniary  injury  the  next  of  kin  sustain  cannot 
depend  upon  the  amount  of  capital  each  one  of  them  has,  or 
the  amount  each  is  worth. 

The  pecuniary  injury  must  necessarily  be  based  on  very 
many  probabilities  and  possibilities  of  human  life  ;  but  the 
fact  that  the  next  of  kin  of  the  deceased  had  more  or  less 
property,  could  scarcely  make  the  pecuniary  value  of  such 
life  worth  less  or  more  according  to  the  amount  they 
possessed. 

This  objection,  however,  is  fully  answered  by  the  fact 
that  this  case  was  submitted  to  the  jury  on  the  theory  that 
the  mother  alone  was  the  next  of  kin.  So  that  the  only 
damage  recovered  was  the  damage  the  mother  sustained  as 
next  of  kin.  Nothing  was  given  for  the  damage  the  plain- 
tiff sustained  as  next  of  km  ;  therefore  the  question  was  of 
no  importance,  even  if  the  defendants  were  right  in  their 
view  of  it. 

5.  The  defendants  offered  in  evidence  a  certificate  of 
certain  inspectors  that  they  had  inspected  this  boat. 

This  was  objected  to  by  the  plaintiff;  the  court  admitted 
the  certificate  in  evidence  for  the  purpose  of  showing  that 
the  boat  had  been  inspected  as  required  by  law,  but  not  as 
evidence  ot  the  facts  recited  in  the  certificate. 

The  plaintiff  then  read  the  certificate  to  the  jury. 

This  certificate  is  made  in  pursuance  of  an  act  of  congress 
(Act  of  1838,  Chap.  191  Sec.,  5,)  which  requires  the  inspector 
to  state  his  opinion  whether  said  boilers  are  sound  and  fit 
for  use,  together  with  the  age  of  said  boilers.  This  certifi- 
cate was  not  evidence  of  the  facts  stated  in  it  for  the  reason 
that  the  act  of  congress  does  not  make  it  evidence. 

It  would  be  giving  the  statements  or  declarations  of  the 
VOL.  XXXVHL  30 
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inspector  as  to  the  soundness  and  fitness  of  these  boilers, 
instead  of  his  sworn  evidence.  The  certificate  was  admitted 
and  read  in  evidence. 

No  exception  was  taken  by  the  defendants  to  the  charge 
of  the  judge  limiting  its  effect. 

After  it  was  admitted  and  read,  it  stands  as  though  no 
objection  had  been  taken  to  it,  except  as  it  is  afterwards 
restricted  in  its  effect  by  the  direction  of  the  court  to  the 
jury.  (Murphy  agt.  Bokcr,  28  How.,  261). 

IV.  The  defendant  has  not  stated  the  ground  of  his  objec- 
tion to   a  single  question  in  the  case;    this  he  should  have 
done  to  make  them  the  subject  of  review  in  this  court. 
(Valton  agt.  National  Life  Ins.  Co.,  20  N.   Y.,  35  ;  Mdbbett 
agt.  White,  12  N.  Y.,  4-51  ;   Cayuga  Co.  Sank  agt.  Warden, 
2  Selden,  30). 

V.  The  question  of  damage  was  one  exclusively  for  the 
jury.    (Laws  of  1849,  Chap.,  256).    The  statute  so  declares, 
restricting  it  however  to  $5,000.     The  plaintiff  can  recover 
without  showing  any  pecuniary  injury.     (Baron  agt.  E.  E. 
Co.,  5   Wallace,   U.  S.,  90  ;   Oldfield  agt.  Hudson  E.  E.  E. 
Co.,  14  N.   Y.,  310,  318;    Mclntire  agt  N,   Y.  C.  E.  E. 
Co.,  37  N.   Y). 

In  this  case,  however,  the  pecuniary  injury  was  shown. 
The  earnings  of  the  deceased  contributed  to  her  mother's 
support,  was  more  than  the  income  from  the  verdict. 

The  question  of  damage  is  one  this  court  will  not  disturb. 

VI.  The  judgment  of  the  general  term  should  be  affirmed, 
with  costs  and  ten  per  cent,  damages. 

By  the  court,  DANIELS,  J.  —  The  questions  presented  for 
decision  upon  this  appeal  arise  under  the  rulings  of  the 
court  before  which  the  trial  was  had  concerning  the 
admission  and  rejection  of  evidence.  The  first  of  these  in 
importance  is  that  which  related  to  the  certificate  of  inspec- 
tion of  the  steamboat  on  which  the  explosion  took  place. 
That  inspection  and  certificate  were  made  on  the  25th  day 
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of  June,  1S65,  and  the  explosion  occurred  on  the  5th  day 
of  the  following  August.  The  steamboat  was  a  passenger 
boat,  and  that  circumstance  as  well  as  the  form  of  the  cer- 
tificate itself  indicate  that  she  was  inspected  under  the  act 
of  congress  passed  August  30th  1852,  and  not  made  under 
the  act  of  1838. 

But  whether  it  was  made  under  one  or  both  of  these  acts 
is  a  matter  of  not  the  least  importance  upon  the  present 
occasion,  because  that  does  not  affect  the  disposition  of  the 
questions  raised  upon  the  trial.  The  substantial  reasons,  if 
any  exist  for  allowing  any  greater  force  or  effect  to  the 
certificate  than  it  was  allowed  to  have  upon  the  trial,  depend 
upon  the  act  of  1852. 

For  under  that  of  1838,  the  inspectors  were  not  required 
to  ascertain  and  certify  to  facts  within  their  own  personal 
observation,  but  were  permitted  to  obtain  them  from  other 
sources  and  then  to  embody  them  in  their  certificate.  This 
was  to  ascertain  a  statement  of  the  age  of  the  boat,  when 
and  where  she  was  built  and  the  length  of  time  she  had 
been  running,  whether  in  their  opinion  the  boat  was  sound, 
seaworthy  and  fit  to  be  used  for  the  transportation  of  freight 
or  passengers,  and  whether  in  their  opinion  the  boilers  were 
sound  and  fit  for  use,  to  which  was  required  to  be  added  a 
statement  of  the  age  of  the  boilers.  ( U.  S.t  Statutes  at  Large, 
Vol.,  5,  305,  §§.  4,  5). 

From  the  nature  of  the  duty  imposed  by  this  act,  it  is 
clear,  that  they  were  required  to  state  no  fact  beyond  that 
of  inspection  alone.  For  all  the  other  matters  required  to 
be  contained  in  the  certificate  consisted  of  the  opinions  of 
the  inspectors  concerning  the  condition  of  the  boat  and  her 
boilers,  and  of  facts  necessarily  derived  from  information 
acquired  from  other  persons.  And  for  those  reasons  it 
could  not  when  made,  be  competent  evidence  in  an  action 
between  her  owners  and  other  persons  in  no  way  connected 
with  the  examination,  inspection  and  certificate  made. 

But  the  act  of   1852,  is  more  comprehensive  as  well  as 
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more  definite  in  its  requirements.  By  that  the  inspectors 
were  to  satisfy  themselves  that  the  steamboat  was  of  a 
structure  suitable  for  the  service  in  which  she  was  to  be 
employed,  and  in  a  condition  to  warrant  the  belief  that  she 
might  be  used  in  navigation  as  a  steamer  with  safety  to 
life,  and  that  all  the  requirements  of  the  law  had  been  com- 
plied with  regarding  fires,  boats  &c.  They  were  also 
required  to  inspect  the  boilers  and  subject  them  to  the 
hydrostatic  pressure  prescribed,  and  to  satisfy  themselves 
by  examination  and  experimental  trials  that  the  boilers  were 
well  made,  of  good  and  suitable  material ;  that  the  openings 
for  the  passage  of  water  and  steam  respectively,  and  all 
pipes  exposed  to  heat,  were  of  proper  dimensions,  and  free 
from  obstruction  ;  that  the  spaces  between  the  flues  were 
sufficient ;  that  the  fire  line  of  the  furnace  was  below  the 
water-line  of  the  boilers,  and  that  such  boilers  and  machinery 
could  be  safely  employed  in  the  service  proposed  without 
peril  to  life. 

They  were  also  required  to  satisfy  themselves  that  the 
boilers,  flues  and  other  machinery  connected  with  them,  in 
other  respects  were  in  such  a  condition  as  to  render  them 
capable  of  being  safely  used  in  the  business  in  which  the 
steamboat  was  to  be  employed,  and  were  prohibited  from 
approving  any  boiler  or  pipe  made  wholly  or  partially  of 
bad  material,  unsafe  in  its  form,  or  dangerous  from  defective 
workmanship,  age,  use,  or  any  other  cause.  And  after 
making  such  inspection  in  detail  if  they  approved  of  the 
steamboat,  they  were  then  required  to  make  and  subscribe 
a  certificate  to  the  collector  of  the  district,  in  the  form 
prescribed  by  the  act.  This  certificate  enumerating  and 
describing  the  boilers  and  machinery  found  on  board  the 
steamboat,  and  her  accommodations  and  capacity,  was  also 
required  to  contain  the  statement  that  she  was  in  all 
respects  staunch,  seaworthy  and  in  good  condition  for  navi- 
gation, and  that  it  was  their  deliberate  conviction,  founded 
on  the  inspection  made  by  them,  that  she  could  be  employed 
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as  a  steamer  upon  the  waters  named  in  the  application  for 
inspection,  without  peril  to  life,  from  any  imperfection  of 
form,  materials,  workmanship,  or  arrangement  of  the  several 
parts,  or  from  age,  or  use.  (U.  S.}  Statutes  at  Large,  Vol., 
10,  64-5-6). 

This  inspection  and  certificate  were  rendered  necessary 
for  the  purpose  of  entitling  the  master  and  owners  of  the 
boat  to  the  papers  required  by  and  enabling  her  to  engage 
in  the  business  of  navigation  under  the  laws  of  the  United 
States,  (Id.,  61,  §  1).  And  to  that  extent  the  certificate 
necessarily  became  conclusive  upon  the  officer  whose  furture 
conduct  was  required  to  be  based  upon  it.  But  beyond  the 
effect  to  be  given  to  it,  which  must  be  implied  from  that 
circumstance,  the  act  contains  nothing  giving  it  the  nature 
or  character  of  evidence,  in  controversies  between  the  owners 
of  the  steamboat  and  third  persons,  involving  the  condition 
of  her  boilers  and  machinery. 

As  proof  of  the  fact  that  the  inspection  had  been  made 
in  the  manner  prescribed  by  the  statute  and  the  law  so  far 
had  been  complied  with,  it  may  very  well  be  that  it  was 
competent  evidence.  And  for  that  purpose  it  was  received 
upon  the  trial  of  the  present  action.  This  was  clearly  the 
understanding  of  the  court.  For  when  it  was  alluded  to  in 
the  charge,  it  was  stated  that  it  had  been  admitted  for  the 
purpose  of  allowing  the  defendants  to  show  that  they  had 
caused  the  engine  to  be  inspected,  and  the  certificate  to  be 
given  which  the  act  of  congress  required  in  order  to  allow 
them  to  run  the  boat.  Beyond  that  certainly,  from  the 
nature  of  the  duties  to  be  performed,  and  the  form  of  the 
certificate  required  to  be  given,  by  the  inspectors,  its  effect 
as  evidence  ought  not  to  be  extended.  They  were  required 
to  do  certain  things  by  way  of  performing  their  duties,  and 
that  they  did  them,  and  in  the  mode  prescribed  by  the 
statue,  presumptively  followed  from  the  fact  of  the  inspec- 
tion itself. 

By  allowing  the  certificate  to  be  used  as  evidence  of  the 
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inspection,  and  that  the  law  in  that  respect  had  been  com- 
plied with,  the  defendants  had  the  benefit  of  the  facts  that 
the  required  inspection  and  examination  had  been  made, 
and  the  pressure  applied,  presribed  by  the  terms  of  the 
statute. v  But  the  statements  make  beyond  that,  of  the 
general  condition  of  the  steamer,  the  conviction  arrived  at 
by  the  inspectors  of  the  safety  of  the  boilers  and  machinery, 
and  the  fact  that  she  could  be  safely  employed  in  her 
business  as  a  passenger  boat  without  danger  or  peril  to  life, 
were  not  evidence  of  facts,  but  were  inferences  drawn  from 
them  by  the  inspectors,  and  for  that  reason  were  not  evi- 
dence against  the  plaintiff.  And  this  was  the  only  restric- 
tion imposed  upon  its  use  as  evidence  by  the  court  at  the 
trial,  if  indeed,  from  the  ambigious  and  uncertain  statement 
of  the  ruling  contained  in  the  case,  even  so  much  as  that 
can  be  accurately  said  to  have  been  done. 

The  statement  of  the  ruling  is  that  the  certificate  was 
received  as  evidence  showing  the  inspection,  but  not  as 
evidence  of  the  facts  recited  in  it.  Which  was  entirely 
accurate,  whether  it  included  more  or  less  than  has  already 
been  supposed  to  have  been  within  the  ruling}  for  it  is 
very  well  settled  that  the  recitals  contained  in  an  instrument, 
are  never  evidence  against  a  stranger  to  it,  as  the  plaintiff 
in  this  case  most  clearly  was.  (2  Coiven  &  Hill's,  Notes,  3 
ed.,  453,  and  cases  there  cited). 

The  authorities  referred  to  by  the  defendant's  counsel  do 
not  warrant  the  conclusion  that  this  certificate  should. have 
had  any  greater  force  than  was  given  to  it  as  evidence  upon 
the  trial  of  this  cause.  The  rule  stated  by  Starlcie,  (Vol.,  1 
173,)  is  entirely  unsupported  by  the  case  cited  by  him  as 
sanctioning  it.  And  he  himself  appears  to  have  doubted  its 
accuracy,  for  he  has  followed  his  reference  to  the  case,  on 
which  he  asserted  it,  with  a  query;  upon  consulting  it,  this 
case  will  be  found  to  contain  nothing  whatever  indicating 
the  propriety  of  such  a  doctrine.  (See  Suit  agt.  Ward, 
Winch,  70).  And  the  principle  previously  mentioned  by 
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this  author  is  entirely  at  variance  with  any  rule  that  would 
render  this  certificate  evidence  of  the  inferences  arid  con- 
clusions of  the  inspectors,  or  of  anything  beyond  the  fact 
that  the  inspection  and  examination  of  the  boat  had  been 
made  as  the  statute  required  that  to  be  done. 

For  he  says,  ll  that  neither  the  declarations  nor  any  other 
acts  of  those  who  are  mere  strangers,  or,  as  it  is  usually 
termed,  any  t  res  inter  olios  acta,'  is  admisible  in  evidence 
against  any  one,  as  affording  a  presumption  against  him,  in 
the  way  of  admission  or  otherwise.  In  general  it  would 
be  contrary  to  the  first  and  most  obvious  principles  of  jus- 
tice, that  any  one  should  be  bound  by  the  acts,  or  concluded 
by  the  declarations,  or,  assertions  of  others  to  which  he 
was  nowise  privy.  Hence  it  is  that  no  man  is  bound  by 
any  decree  or  judgment  as  to  any  matter  of  private  right 
litigated  in  a  suit  to  which  he  was  not  privy."  (Starkie  on 
Evidence,  Part  1,  §  32.) 

In  the  case  of  Clintsman  agt.  Northrop,  (8  Cow.,  45,)  the 
question  was  not  considered  how  far  the  act  of  the  inspector 
of  the  leather  was  evidence  against  the  defendant.  But  it 
was  held  that  it  was  not  conclusive,  as  the  court  upon  the 
trial  had  held  it  to  be.  And  that  was  all  that  was  decided 
on  that  occasion.  And  no  more  than  that  was  decided  ia 
the  case  of  People  agt.  PecJc,  (11  Wend.,  604).  The 
decision  was  that  the  certificate  was  evidence  but  to  what 
extent  it  was  deemed  to  be  so  was  not  stated.  And  besides 
the  circumstances  under  which  that  certificate  was  made 
were  more  favorable  to  its  admissibility  as  evidence  than 
those  which  existed  in  this  case.  For  when  legally  and 
properly  given  it  necessarily  constitutes  the  evidence  con- 
templeted  by  the  statute  of  the  election  of  the  trustees.  In 
the  case  of  Jack  agt.  Martin,  (12  Wend.,  311,)  the  effect  to 
be  given  to  the  certificate  was  expressly  declared  by  the  act 
of  congress  under  which  it  was  made,  and  precisely  that, 
and  nothing  beyond  it,  was  given  to  it  in  that  case.  The 
cases  of  the  United  Slates  agt.  Banner,  (1  Baldwin,  234, 
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and  the  Same  agt.  Siddle,  2  Wash.,  Circuit  Court  Cases, 
205,)  were  peculiar  and  unusual.  They  involved  the  rela 
tion  of  certain  foreign  representations  to  the  government  of 
the  United  States.  A  fact  peculiarly  within  the  knowledge 
of  the  secretary  of  state,  and  dependent  upon  his  action. 
And  for  that  reason  his  certificate  that  they  had  been  accepted 
arid  recognized  as  such  by  the  department  over  which  he 
presided  was  held  to  be  evidence  of  that  fact,  for  it  showed 
that  to  have  been  the  act  of  the  government  required  for 
that  purpose. 

Where  a  public  officer  may  be  required  by  law  to  make  a 
return,  and  his  acts  included  in  the  return  aftewards  become 
involved  in  controversy,  there  it  may  be  used  as  evidence. 
But  where  no  return  is  required  by  law  to  be  made,  the 
certificate  of  the  officer,  is  not  evidence  either  for  himself,  or 
in  behalf  of  any  other  person  not  using  it  as  an  admission 
against  him.  The  rule  upon  that  subject  has  been  stated  to 
be  that,  "  where  the  law  has  made  it  the  duty  of  a  public 
officer  to  make  a  return  of  his  doings,  and  has  made  him 
responsible  for  the  truth  of  his  return,  a  return  may  be 
evidence."  (Stephen  agt.  Clements,  2  N.  H.,  390,  391). 
And  this  has  been  approved  in  the  cases  of  (Hatliaivay  agt. 
Goodrich,  5  Vert.,  65 ;  OaJces  agt  Hill,  14  Pick.,  442,  448). 
But  the  obligation  imposed  upon  the  inspectors  of  returning 
their  certificate  to  the  collector,  was  not  such  a  return  as 
this  rule  contemplates. 

The  rule  contained  in  Grcenleaf  on  this  subject  is  stated 
to  be  that :  "  In  regard  to  certificates,  given  by  persons  in 
official  station,  the  general  rule  is,  that  the  law  never  allows 
a  certificate  of  a  mere  matter  of  fact,  not  coupled  with  any 
matter  of  law,  to  be  admitted  as  evidence."  (1  Grcenleaf,  $ 
498).  This  statement  of  the  law  is  exceedingly  indefinite 
and  unsatisfactory,  but  still  it  affords  no  support  to  the  case 
presented  by  the  defendants.  In  the  People  agt.  Mimic, 
(21  N.  Y.,  539,)  the  inspectors  return  was  held  to  be 
evidence  because  the  general  principles  embodied  in  the 
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statute  established  that  to  be  their  character.  And  besides 
that  it  was  plainly  within  the  rule  mentioned  by  the 
supreme  court  of  New  Hampshire  ;  none  of  these  cases 
sanction  the  principle  contended  for  by  the  defendants. 

The  objection  taken  to  the  question  put  to  the  witness 
Beach,  as  to  what  would  have  been  the  indications  of  a  per- 
son was  suffocated  and  afterwards  falls,  or  is  thrown 
overboard,  was  somewhat  singular  and  peculiar.  It  was 
that  there  was  no  evidence  to  show  that  the  deceased  had 
been  thrown  overboard,  and  there  is  no  pretence  that  she 
was.  As  the  plaintiffs  right  to  propound  this  question  did 
not  depend  entirely  upon  that  circumstance,  there  was  no 
impropriety  in  allowing  the  question  to  be  answered.  The 
objection  that  the  opinion  of  the  witness  was  incompetent 
was  not  included  in  the  ground  taken  at  the  trial. 

The  witness  Veitch,  after  having  been  examined  by  the 
defendant's  counsel  relative  to  the  appearance  of  a  young 
man,  that  had  been  on  board  the  same  steamboat,  at  the 
time  of  the  explosion,  and  was  afterwards  found  in  the 
water,  was  asked  by  the  plaintiff's  counsel  whether  his 
face  was  different  from  the  face  of  the  intestate.  This 
inquiry  was  objected  to  by  the  defendant's  counsel  and 
allowed  to  be  answered  by  the  court.  There  was  no  im- 
propriety in  this  ruling,  because  the  subject  had  been 
opened  and  the  question  invited  by  the  course  taken  upon 
the  cross-examination  of  the  witness.  But  if  there  had 
been,  the  defendants  would  be  unable  to  render  it  of  any 
service  to  their  defense,  because  the  objection  was  not 
made  so  specific  as  to  indicate  any  particular  reason  why 
the  question  should  not  be  answered,  and  in  addition  to  that 
the  witness  gave  no  evidence  by  his  answer  which  could 
possibly  prejudice  them. 

The  same  deficiency  is  also  found  in  the  objection  taken 
to  the  question  asked  concerning  the  answer  given  by  the 
plaintiff's  witness  upon  his  examination  before  the  coroner. 
It  was  too  general  to  be  of  any  service  to  the  defendants 
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under  the  rule  which  has  now  become  well  settled  by  the 
decisions  of  this  court. 

The  evidence  given  upon  the  trial  rendered  the  questions 
arising  upon  its  effect,  those  of  fact  proper  for  the  con- 
sideration and  decision  of  the  jury.  The  court  was  there- 
fore right  in  declining  to  non-suit  the  plaintiff. 

The  judgment  should  be  affirmed. 

NOTE.  The  copy  of  the  above  opinion,  from  which  we  published,  is  certified  in 
the  following  manner,  to  wit:  "A  copy,  but  not  for  publication,  S.  HAND,  State 
Reporter,  Fees  $3.50."  (The  price  of  1st  Vol.,  Hand,  is  $£50).  Whether  any 
fees  are  included  in  the  above  amount  of  $3.50,  for  the  above  preliminary  injunc- 
tion, issued  against  the  attorney  who  procured  this  certified  copy,  or  whether 
such  fees  are  to  be  ascertained  on  a  reference,  for  a  violation  of  the  injunction, 
does  not  appear.  However  that  may  be,  the  attorney  in  this  case  is  more  for- 
tunate in  procuring  a  copy  of  the  opinion,  on  any  terms,  than  another  attorney  of 
N.  Y.  City,  was  last  Summer,  when  the  court  was  being  held  here  ;  as  the  latter 
applied  to  the  reporter  for  a  copy  of  an  opinion  in  a  cause  in  which  he  was  con- 
cerned, and  in  conversation,  very  innocently  remarked  that  he  intended  to  give  it 
to  Howard  for  publication,  (supposing  there  were  points  in  it  which  ought  to  be 
published  ia  Howard's  Pr.  Rep's.,)  whereupon,  he  was  utterly  refused  a  copy, 
although  the  attorney  offered  to  pay  the  reporter  his  fees  therefor,  at  once. 
Whether  the  attorney  ever  succeeded  in  getting  a  copy  we  never  learned,  but  we 
did  learn  of  the  transaction  at  the  time,  and  concluded  then  that  if  the  reporter 
had  decided  to  monopolize  and  control  the  publication  of  the  opinions  of  the  court 
of  appeals,  he  had  undertaken  a  ''big  job";  but  thought,  as  he  was  newly 
appointed  that  a  little  experience  and  reflection  would  correct  his  views  on  that 
subject;  the  result  however,  seems  to  be  quite  otherwise;  for,  although  there  is 
a  condescension  to  allow  attorneys  to  Lave  copies  of  opinions,  they  are  formally 
and  strictly  enjoined  that  they  are  uot  to  be  used  for  publication. 

Now,  we  believe  that  under  the  amended  judiciary  article  in  the  constitution 
adopted  in  I860,  the  court  of  appeals  have  the  power  of  appointment  and  removal 
of  the  reporter  of  that  court,  and  it  would  seem  that  this  provision  in  the  new 
judiciary  article  will  not  go  into  effect  any  too  soon,  to  save  the  rights  of  the 
profession,  if  not  the  reputation  of  the  court,  by  prohibiting  a  self  consequential 
official  from  assuming  to  insert  an  unconstitutional  addendum  to  every  opinion  cer- 
tified from  that  court 
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KINGS  COUNTY  COURT  OF  SESSIONS. 
THE  PEOPLE  agt.   JAMES  GRIFFIN. 

Common  receipt*  are  not  "  personal  property"  within  the  statute  defining  larceny ; 
consequently  larceny  cannot  be  committed  thereof. 

But  certificate*  of  ttock  of  an  incorporated  company,  are  within  the  statutory  defini- 
tion of  personal  property,  and  are  the  subjects  of  larceny. 

On  a  trial  for  grand  larceny  in  stealing  such  certificates  of  stock,  it  is  incumbent 
on  the  people  to  prove  the  value  of  the  stock  ;  and  in  the  absence  of  any 
evidence  upon  the  subject  of  such  value,  the  court  must  presume  it  to  be  nominal 
merely. 

September  Term,  1869. 

MOTION  by  defendant  to  set  aside  conviction  for  grand 
larceny. 

JOHN  SEDGWICK,  counsel  for  defendant  and  motion. 
S.  D.  MORRIS,  district  attorney,  opposed. 

TROY,  J. — The  prisoner  was  convicted  of  grand  larceny 
at  the  last  term  of  this  court,  in  feloniously  stealing  a  tin 
box  of  the  value  of  five  dollars,  and  certain  papers  described 
as  instruments  in  writing,  consisting  of  three  several  receipts- 
for  money,  and  three  certificates  of  stock  in  incorporated 
companies.  Each  receipt  was  for  more  than  twenty-five 
dollars,  and  each  certificate  was  fora  number  of  shares,  pur 
porting  to  be  of  the  value  of  more  than  twenty-five  dollars. 
Upon  the  trial,  no  evidence  was  offered  as  to  the  value  of  those 
documents,  for  the  reason,  as  was  claimed  by  the  prosecution, 
that  the  statute  fixed  such  value,  and  the  court  so  held  for 
the  purposes  of  the  trial,  reserving,  however,  the  final 
determination  of  the  question  for  subsequent  consideration. 
It  was  contended  by  the  defendant's  counsel  that  the  receipts 
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were  not  personal  property  within  the  meaning  of  the 
statute,  and  that  consequently  'larce-ny  could  not  be  com- 
mitted thereof,  and  this  point  was  disposed  of  in  the  same 
manner.  The  prisoner  now  moves  to  set  aside* the  con- 
viction, and  in  deciding  the  motion,  I  shall  examine  the 
questions  in  the  inverse  order. 

Larceny  at  common  law  could  only  be  committed  of 
goods  which  had  some  worth  in  themselves,  and  did  not 
derive  their  value  merely  from  their  relation  to  some  other 
thing,  hence  written  instruments  were  not  the  subject  of 
larceny  whether  they  related  to  real  estate  or  concerned 
mere  choses  in  action.  If  they  related  to  real  estate  the 
taking  was  merely  trespass,  for  the  reason  that  such  insru- 
ments  were  supposed  to  savor  of  the  realty  and  were  con- 
sidered a  part  thereof,  descendible  \\ith  it  to  the  heir;  and 
if  they  were  mere  choses  in  action  as  bonds,  bills  or  notes, 
they  were  held  not  to  be  goods  whereof  larceny  could  be 
committed,  being  of  no  intrinsic  value  and  not  importing 
any  property  in  the  possession  of  the  person  from  whom 
they  were  taken.  (1st  Hawkins  Pleas  of  the  Crown  C.,  32 
S..  35  ;  4,  Blackstone's  Comm.,  234  ;  2d  East  Pleas  of  the 
Crown  C.,  16  S.,  35  p.,  597  j  2d  Eussell  on  Crimes  69,  and 
sergeant  Hawkins  says  the  reason  why  a  felony  could  not 
be  committed  of  such  things  was  that  "being  of  no  use 
but  to  the  owner,  they  are  not  supposed  to  be  so  much  in 
'danger  of  being  stolen,  and  therefore  need  not  be  provided 
for  in  so  strict  a  manner  as  those  things  which  are  of  a 
known  price  and  everybody's  money."  (The  King  agt. 
Webster,  L  Leach  Cr.  C.,  16  ;  1  Hawkins,  P.  C.,  142 ;) 
Various  laws  were  passed  from  time  to  time  in  England  for 
the  protection  of  this  kind  of  property,  all  of  which  were 
consolidated  by  the  7th  and  8th  Geo.,  4  C.  27,  85,  and  those 
acts  made  the  stealing  of  every  species  of  valuable  written 
security  a  felony  of  the  same  nature  and  degree  and  punish- 
able in  the  same  manner  as  the  stealing  of  any  chattels  of 
like  value.  The  law  also  fixed  the  value  of  such  property, 
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but  no  instrument  in  the  nature  of  a  common  receipt  or  , 
acknowledgment  for  money  paid  in  full,  or  partial  discharge 
of  an  indebtedness  is  enumerated  or  included  within  the 
general  language  of  the  acts;  and  it  is  clear  from  the  careful 
phraseology  employed  that  it  was  not  the  intention  to  pro- 
tect documents,  the  obstruction  of  which  from  the  possessor 
could  neither  injure  him  nor  benefit  the  thief. 

The  same  principle  seems  to  have  guided  the  framers  of 
our  statute  upon  this  subject,  which  declares  after  defining 
the  crimes  of  grand  and  petit  larceny ;"  grand  larceny  being 
the  felonious  taking  and  carrying  away  the  personal  property 
ot  another  of  the  value  of  more  than  twenty-five  dollars  j 
and  petit  larceny  the  stealing,  taking  and  carrying  away  the 
personal  property  of  another  of  the  value  of  twenty- ftve 
dollars,  or  under  ;  that  "  the  term  personal  property  as  used 
in  this  act  shall  be  construed  to  mean  goods,  chattels,  effects, 
evidence  of  right  in  action,  and  all  written  instruments 
by  which  any  pecuniary  obligation  or  any  right  or  title  to 
property,  real  or  personal,  shall  be  created,  acknowledged, 
transferred,  increased,  defeated,  discharged  or  diminished." 
(2d  Rev.  Stat.j  726,  S.,  33.)  This  statute  has  reference  very 
clearly  to  instruments  which  as  such  merely,  have  the  legal 
effect  and  operation  contemplated  thereby.  The  instrument 
of  itself  alone  must  create,  acknowledge,  transfer,  increase, 
defeat,  discharge,  or  diminish  a  pecuniary  obligation  or  a 
right  or  title  to  property,  real  or  personal. 

Now  common  receipts  such  as  are  described  in  the  indict- 
ment cannot  be  properly  called  instruments  at  all,  for  such 
documents  have  no  legal  effect  as  instruments  whatever, 
they  are  at  most  but  acknowledgments  in  writing  of  full  or 
partial  payment  and  may  be  used  in  evidence  to  prove  such 
payment.  But  they  cannot  be  pleaded,  and  when  proven 
may  be  explained  or  contradicted ;  they  are  mere  written 
admissions  and  can  only  be  treated  as  such  Not  so  with 
releases  either  general  or  special ;  those  are  instruments 
having  'a  recognized  legal  force  and  effect,  they  may  be 
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pleaded  and  when  proven  can  only  be  impeached  for  fraud 
or  want  of  consideration,  and  any  legal  consideration  is 
snfficient  to  suport  them.  There  is  a  broad  distinction 
between  legal  instruments  which  are  acts  and  mere  written 
admissions  which  are  only  evidence.  And  this  is  the  differ- 
ence between  a  common  receipt  and  such  an  instrument  as 
is  contemplated  by  the  statute.  This  question  was  passed 
upon  in  the  case  of  People  agt.  Bradley. 

4  Parker's  Criminal  Reports,  p.  245,  and  the  principles 
there  laid  down  are  entirely  in  accordance  with  the  law  as 
I  understand  it,  and  the  distinction  is  noted  between  com- 
mon receipts  and  accountable  receipts,  warehouse  receipts 
and  others  of  such  nature.  Receipts  of  this  latter  descrip- 
tion are  undoubtedly  the  subject  of  larceny,  but  I  am 
satisfied  that  common  receipts  were  not  intended  to  be  and 
are  not  embraced  within  the  provisions  of  the  statute.  It 
is  unnecessary  in  examining  this  part  of  the  case  to  refer 
to  the  section  regulating  and  declaring  the  value  of  said 
instruments  as  within  the  statute,  inasmuch  as  it  can  have 
no  application  whatever  to  a  writing  not  within  the  act.  I 
shall  call  attention  to  its  provisions,  however,  hereafter  in 
connection  with  the  remaining  questions  in  the  case. 

It  is  contended  that  the  certificates  of  stock  are  not  within 
the  statutory  definition  of  personal  property,  but  that  if  they 
should  be  so  considered,  then  it  is  claimed  that  the  law 
affixes  no  value  to  them,  and  none  having  been  proven,  the 
conviction  must  be  reversed. 

The  certificates,  it  is  true,  do  not  create,  transfer,  increase, 
defeat,  discharge  or  diminish  any  pecuniary  obligation  or 
any  right  or  title  to  property  real  or  personal.  They 
"  acknowledged,"  however,  the  right  and  title  of  the  holder 
to  a  certain  number  of  shares  of  stock  in  the  several  cor- 
porations by  which  they  were  issued,  and  are  evidences  of 
such  right  and  title.  This,  in  my  judgment,  brings  them 
within  the  protection  of  the  statute  defining  the  term 
"  personal  property." 
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In  the  absence  of  proof   of  value,  however,  a  further 
inquiry  .arises  to  determine  which  recourse  must  be  had  to 

the  revised  statutes,  see volume,  third  section,  wherein 

it  is  declared  that  "  if  the  property  stolen  consists  of  any 
bond,  covenant,  note,  bill  of  exchange,  draft,  order,  or 
receipt,  or  any  other  evidence  of  debt  or  of  any  public 
security  issued  by  the  United  States,  or  by  this  state,  or  of 
any  instrument  whereby  any  demand,  right  or  obligation 
shall  be  created,  increased,  released,  extinguished  or 
diminished,  (except  such  as  are  specified  in  the  next  section) 
the  money  due  thereon  or  secured  thereby  and  remaining 
unsatisfied,  or  which,  in  any  event  or  contingency,  might 
be  collected  thereon  or  the  value  of  the  property  transferred 
or  affected  thereby,  as  the  case  may  be,  shall  be  deemed 
the  value  of  the  article  so  stolen."  It  will  be  observed 
that  this  section  merely  regulates  the  manner  of  fixing  the 
value  of  such  instruments  as  it  provides  for.  It  does  not 
at  all  enlarge  the  defenition  of  what  constitutes  personal 
property,  arid  tae  word  "receipt,"  used  therein,  must  be 
regarded  as  applying  simply  to  such  receipts  as  come  within 
the  .description  of  the  other  section. 

A  distinction  is  thus  made  between  instruments  "  upon 
which  money  is  due,  or  by  which  money  is  secured  and 
remaining  unsatisfied  or  upon  which  money  in  any  event  or 
contingency  might  be  collected — and  instruments  whereby 
property  as  distinguished  from  money  is  transferred  or 
affected.  As  regards  the  first,  it  declares  that  the  money 
due  or  secured  and  remaining  unsatisfied,  or  which  might 
be  collected  thereon  shall  be  deemed  the  value  of  the 
instrument,  and  as  to  the  second,  that  the  value  of  the 
property  transferred  or  affected  by  the  instrument  shall  be 
deemed  the  value  thereof.  In  the  first  case  the  value  of  the 
instrument  is  assertained  by  a  reference  to  the  amount 
expressed  therein  and  remaining  unsatisfied,  and  although  as 
a  matter  of  fact  it  may  be  utterly  worthless  or  but  of  mere 
nominal  value,  such  worthlessriess  cannot  be  shown  or  the 
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real  value  litigated,  for  the  law  fixes  what  it  shall  be.  In 
the  second  case  the  value  of  the  property  transferred  or 
affected  must  be  proven  in  the  ordinary  way  and  is  open  to 
litigation,  and  although  the  value  of  the  property  may  be 
(feclared  in  the  instrument  itself,  the  party  charged  with  the 
larceny  thereof  is  not  bound  thereby,  for  it  is  the  real  value 
of  the  property  that  must  fix  the  grade  of  the  offense  and 
not  the  value  fixed  by  the  parties  to  the  instrument  which 
may  or  may  not  be  correct.  As  the  certificates  are  of  this 
latter  class,  it  was  incumbent  on  the  people  to  prove  the 
value  of  the  stock.  The  omission  to  do  so  may  be  accounted 
for  perhaps  by  the  suggestion  that  they  are  utterly  worth- 
less. Regarding  them  as  personal  property,  however,  in 
the  absence  of  any  evidence  upon  the  subject  of  value  the 
court  cannot  presume  such  value  to  be  other  than  nominal. 
The  tin  box  was  proven  to  be  worrh  five  dollars,  this  would 
warrant  a  verdict  for  petit  larceny  only,  and  as  the  verdict 
was  for  grand  larceny  it  must  be  set  aside  and  a  new  trial 
ordered. 
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SUPREME  COURT. 


DWIGHT  CHAPIN  agt.  D.  MILO  COLE. 


A  justice  of  the  peace  haa  no  jurisdiction  of  an  action  for  assault  and  lattery. 

Where  the  complaint  contained  three  counts — one  for  aaaault  and  battery,  one  for 
injury  to  plaintiff  'a  barn,  and  the  other  for  converting  sheep,  and  on  the  trial 
evidence  waa  given  upon  all  the  counts,  aud  a  general  verdict  for  plaintiffs  for 
$  JO :  Held  that  the  defendant  waa  entitled  to  cesti. 


Jefferson  Special  Term,  December,  1S69. 

THE  complaint  in  this  cause  contained  three  counts  j  one 
for  assualt  and  battery  ;  one  for  entering  on  the  premises  of 
plaintiff  and  injuring  to  his  barn ;  and  another  lor  converting 
certain  sheep.  Issue  was  joined  and  the  same  was  brought 
to  trial  at  the  October  Jefferson  circuit :  Evidence  was  given 
under  each  count  of  the  complaint,  and  a  verdict  rendered  in 
favor  of  the  plaintiff  for  $20. 

After  verdict  the  defendant  entered  up  judgment  for 
costs. 

The  plaintiff  moves  to  set  aside  the  judgment  by  reason  of 
certain  irregularities,  and  also  upon  the  ground  that  he  and 
not  the  defendant  is  entitled  to  costs. 

* 

D.  O'BRIEN,  attorney  for  plaintiff. 
ANSON  B.  MOORE  and  JOHN  C.  McCARTiN,  attorneys 
for  defendant. 

'    MOLLIN,  J. — A  justice  of  the  peace  has  not  jurisdiction 

of  an  action  for  assault  and  battery.     By  sub-division  3  of 

^  304  of  the  Code,  a   plaintiff  is  allowed   costs  upon  a 

recovery,  in  actions  of  which  a  justice  has  not  jurisdiction. 

But  as  by  the  4tli  sub-division   of  the  same  section,  a 

Voi*  XXXVHL  31 
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plantiff  cannot  recover  in  an  action  of  assault  and  battery 
when  the  recovery  is  less  than  $-50,  any  more  costs  than 
damages,  a  plaintiff's  costs  must  be  controlled  by  this  clause 
of  the  section,  and  could  not  exceed  $20. 

But  as  the  jury  has  not  by  their  verdict  disclosed  the 
amount  found  for  the  plaintiff  under  either  of  the  counts  of 
the  complaint,  we  are  not  at  liberty  to  say  that  any  sum 
beyond  nominal  damages  was  found  under  the  count  for 
assault  and  battery  ;  a  finding  of  $20  under  either  or  both 
of  the  other  counts,  would  entitle  the  defendant  and  not  the 
plaintiff  to  costs. 

The  £!ode  furnishes  no  light  upon  the  question ;  neither 
do  the  Revised  Statutes.  The  question  is  one  of  construction , 
for  the  courts.  The  case  of  Shorke  agt.  Charles,  (18  Wend., 
616,)  is  almost  identical  with  this.  In  that  the  declaration 
contained  three  counts,  one  for  assault  and  battery  and  two 
for  malicious  prosecution. 

On  the  trial  evidence  was  given  upon  all  the  counts  and 
a  verdict  upon  all  for  $40.  The  question  was  submitted  to 
the  court,  whether  the  plaintiff  was  entitled  to  costs,  and  if 
so  to  what  amount,  or  whether  he  must  pay  costs  to  the 
defendant.  It  was  held  that  the  plaintiff  was  entitled  to 
nominal  costs  only  and  that  the  defendant  was  entitled  to 
full  costs,  on  all  the  counts. 

I  do  not  feel  at  liberty  to  disregard  this  case  and  must, 
therefore,  deny  the  motion  ;  but  require  the  defendant  to 
amend  the  record  so  as  to  give  plaintiff  judgment  for  the 
damages  which  he  recovered,  with  six  cents  costs,  and  that 
the  costs  of  defendant  be  set  off  against  plaintiff's  damages 
and  costs,  and  that  execution  issue  for  the  balance  without 
costs  of  the  motion  to  either  party. 
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N.  Y.   SUPERIOR  COURT. 

ANDREW  COAKLEY  agt.  JAMES  F.  CHAMBERLAIN,  sole  surviv- 
ing executor  of  the  last  will  and  testament  of  MARY  ANN 
BURDOCK,  *  deceased,  MARY  ANN  SEAMAN,  CHARLOTTE 
MARIA  MCKENZIE,  WILLIAM  HENRY  BURGH,  EMILY  JANE 
FRENCH,  GEORGE  FREDERICK  BURCH,  and  MATILDA 
AUGUSTA  BURCH. 

An  action  for  damages  for  the  breach  of  a  covenant  cf  quiet  enjoyment,  contained  in 
a  lease  executed  by  a  person  having  a  life-estate  in  the  premises,  which  breach 
was  occasioned  by  the  death  of  the  life-tenant,  will  not  lie  against  the  executor 
of  such  life-tenant,  and  the  remaindermen  jointly,  nor  against  the  remaindermen 
in  any  form,  and  the  mere  fact,  that  the  remaindermen  collected  the  rent  reserved 
by  the  lease  from  the  death  of  the  life-tenant  up  to  the  time  of  the  final  partition 
of  the  premises,  in  an  action  instituted  for  that  purpose,  cannot  be  construed  into  an 
adoption  and  ratification  of  such  covenant  on  their  part. 

An  unexpired  lease  executed  by  a  person  having  only  a  life^estate  in  the  demised 
premises,  becomes  void  and  inoperative  upon  the  death  of  the  life-tenant  as  against 
the  remaindermen,  and  from  that  time  constitutes  no  further  lien  or  incumbrance 
upon  the  premises. 

No  tenure  and  no  relation  exists  between  remaindermen  and  the  tenant  of  the  life- 
tenant. 

The  acts  of  1848  and  1849  did  not  confer  any  greater  authority  upon  married 
women,  to  make  contracts  generally,  than  previously  existed,  and  did  not 
remove  the  legal  incapacity  of  a  married  woman,  to  enter  into  a  personal  obliga- 
tion, nor  did  those  acts  authorize  a  married  woman  to  charge  her  separate  estate 
for  a  debt  which  did  not  arise  in  connection  with  it,  or  which  was  not  contracted 
for  her  own  benefit  or  the  benefit  of  her  separate  estate. 

The  reported  cases  arising  under  these  acts  reviewed,  and  the  case  of  Kolla  agt.  De 
Leyer,  (41  Barb.,  211,)  explained. 

Where  a  married  woman  having  a  life-estate  in  certain  premises  executed,  prior  to 
the  year  1860,  a  ten  years'  lease  of  such  premises  with  a  covenant  contained 
therein,  that  on  payment  of  the  rent  thereby  reserved  the  lessee  may  qnietly 
have  and  enjoy  the  said  premises  for  the  full  term,  and  thereupon  died  before  the 
expiration  of  the  term  and  the  lessee  was  dispossessed  by  the  remaindermen  : 

Held  that  no  action  for  damages  occasioned  by  the  breach  of  such  covenant  can  ba 
maintained  by  the  lessee  against  the  executor  of  such  married  woman. 

General  Term,  November,  1869. 

Before  BARBOUR,  C.  J.,  and  MONELL  and  FREEDMAN,  J.  J. 

STATEMENT  of  facts. — One  William  Burch  was,  at  the  time 
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of  his  death,  the  owner  in  fee  of  premises  No.  326  Eighth 
avenue,  in  the  city  of  New  York,  and,  by  his  last  will,  gave 
the  use  of  said  premises  to  his  wife,  Mary  Ann  Burch, 
during  her  natural  life,  and  the  fee  to  his  children.  In 
1856,  the  widow  of  William  Burch  became  the  wife  of 
Paul  Burdock,  and  they  lived  together  as  husband  and  wife 
until  her  death  in  1864. 

In  1857,  while  the  wife  of  Paul  Burdock,  .she  leased  to 
plaintiff  the  said  premises  for  the  term  of  eleven  years,  by 
lease,  duly  executed  and  recorded,  at  a  yearly  rent  of  $750'; 
and,  in  that  instrument,  covenanted  for  herself  only  that  the 
plaintiff,  on  paying  the  said  yearly  rent,  &c.,  should  peacea- 
bly and  quietly  have,  hold,  and  enjoy  the  said  demised 
premises  for  the  term  aforesaid. 

In  1864,  before  the  term  expired,  she  died,  and  the  chil- 
dren of  William  Burch  commenced  an  action  in  .the  supreme 
court  for  the  partition  of  the  premises,  making  the  plaintiff 
a  party;  and,  on  the  3d  day  of  March,  1865,  judgment  was 
entered  in  said  action  adjudging  that  William  Burch  died 
seized  of  the  premises ;  that  Mary  Ann  Burdock  had  only  a 
life  estate  therein  ;  that  upon  her  decease  plaintiff's  lease 
became  void  and  inoperative,  and  constituted  no  further  lien 
or  incumbrance  on  the  premises.  Under  this  judgment  the 
premises  were  sold,  the  plaintiff  dispossessed  and  the  pro- 
ceeds distributed  amongst  the  heirs  of  William  Burch, 
deceased.  After  Mrs.  Burdock's  death,  the  said  heirs 
received  the  rent  for  the  premises  from  the  time  of  her  death 
up  to  June  1  1865, 

The  action  is  based  upon  the  breach  of  Mrs.  Burdock's 
covenant  of  quiet  enjoyment,  and  is  brought  to  recover,  as 
damages,  the  value  of  the  unexpired  term  in  said  lease. 
The  defendant  (Chamberlain)  is  sued  as  the  executor  of  the 
last  will  and  testament  of  Mary  Ann  Burdock,  deceased, 
and  the  other  defendants  as  heirs,  who  received  the  proceeds 
of  the  sale  in  partition,  and  the  rent  of  the  premises  from 
the  time  of  Mrs.  Burdock's  death  up  to  June  17  1865. 


NEW  YORK  PRACTICE  REPORTS.       485 

Coakley  agt.  Chamberlain. 

The  action  was  commenced  in  June,  18G5,  and  tried 
before  the  court  and  a  jury  in  November,  1S67.  When  the 
plaintiff  rested,  the  evidence  substantially  disclosed  the 
foregoing  state  of  facts;  and  the  counsel  for  Mary  Ann 
Seaman,  Charlotte  Maria  McKenzie,  William  Henry  Burch, 
Emily  Jane  French,  George  Frederick  Burch,  and  Matilda 
Augusta  Burch,  the  heirs-at-law,  thereupon  moved  to 
dismiss  the  complaint  against  them.  The  court  granted  the 
motion,  and  plaintiff  excepted. 

Counsel  on  behalf  of  the  only  remaining  defendant,  James 
F.  Chamberlain,  sole  surviving  executor  of  Mary  Ann 
Burdock,  deceased,  introduced  some  further  evidence 
establishing  the  marriage  between  Paul  Burdock  and  Mrs. 
Burch  ;  and  that  thereupon  they  lived  together  as  husband 
and  wife,  until  she  died,  and  also  introduced  and  read  in 
evidence  the  will  of  William  Burch,  deceased. 

At  the  close  of  the  testimony,  the  jury,  under  the  direc- 
tion of  the  court,  found  a  verdict  for  the  defendant, 
Chamberlain,  to.  which  direction  and  finding  plaintiff 
excepted.  The  court  directed  the  exceptions  to  be  heard  at 
the  general  term  in  the  first  instance,  and  that  judgment  in 
the  meantime  be  stayed. 

S.  B.  NOBLE,  attorney  for  plaintiff. 
R.    H.    BOWNE    and    C.   H.    HINNAN,    attorneys  for 
defendants. 

By  the  court,  FREEDMAN,  J. — The  defendants,  Mary  Ann 
Seaman,  Charlotte  Maria  McKenzie,  William  Henry  Burch, 
Emily  Jane  French,  George  Frederick  Burch,  and  Matilda 
Augusta  Burch,  were  not,  in  respect  to  the  premises  in 
question,  the  heirs  of  Mrs.  Burdock,  but  of  William  Burch. 
Therefore  the  statute,  by  which  the  heirs  and  devisees  of 
every  person  who  has  made  any  covenant  or  agreement  are 
held  answerable  upon  such  covenant  or  agreement,  to  the 
extent  of  the  lands  descended  or  devised  to  them,  does  not 
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apply  to  them,  and  the  mere  fact  that  they  collected  rent 
up  to  the  time  of  final  partition  cannot  be  Construed  into  an 
adoption  and  ratification  by  them  of  the  covenant  for  quiet 
enjoyment  contained  in  plaintiff's  lease.  They  were  re- 
maindermen, and  between  them  and  the  plaintiff  as  tenant 
of  the  life  tenant  no  tenure  and  no  relation  existed.  When 
the  partition  of  the  premises  took  place  the  rights  of  all  par- 
ties, including  the  plaintiff,  were  judicially  determined;  the 
judgment  provided  for  a  partition  of  the  premises  between 
such  of  the  parties  as  had  any  rights  therein,  and  according 
to  such  rights,  but  at  the  same  time  adjudged  that  the 
plaintiff  had  no  right  or  interest  whatever,  that  his  lease 
became  void  and  inoperative  upon  the  decease  of  the  tenant 
for  life,  and  from  that  time  constituted  no  further  lien  or 
incumbrance  upon  the  premises.  This  judgment  must  be 
deemed  a  complete  and  final  determination  of  the  rights  of 
the  plaintiff  as  against  the  remaindermen. 

Nor  can  this  action  be  maintained  against  the  heirs  against 
whom  a  dismissal  of  the  complaint  took  place,  upon  the 
ground  of  the  receipts  of  assets,  as  next  of  kin,  under  2 
Rev.  Stat.j  451,  See.,  23.  Whatever  assets  may  be  deemed 
to  have  been  received  by  them,  belonged  to  the  estate  of 
William  Burch,  deceased,  and  not  the  estate  of  Mary  Ann 
Burdock.  There  was  no  evidence  to  show  that  any  assets 
belonging  to  lier  estate  were  ever  paid  or  distributed  to  these 
persons,  as  next  of  kin  or  legatees,  by  her  executor,  so  as  to 
entitle  the  plaintiff,  as  a  creditor,  to  institute  an  action 
against  them. 

Again,  the  same  defendants  could  not  be  proceeded  against 
upon  the  theory  that  they  were  the  heirs  of  Mrs.  Burdock, 
until  after  the  expiration  of  three  years  from  the  time  of  the 
granting  of  letters  testamentary  to  her  executor,  for  the 
statute  expressly  prohibits  it  (3  R.  S.,  5th  ed.  p.,  197,  § 
64)  ;  and  even  then  they  could  be  held  liable  only  for  a  debt 
of  the  testatrix,  upon  proof  either  that  the  deceased  left  no 
personal  assets  within  this  state  to  be  administered,  or  that 
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the  personal  assets  of  the  deceased  were  not  sufficient  to 
pay  and  discharge  the  same ;  or  that,  after  due  proceedings 
before  the  surrogate,  and  at  lav?,  the  plaintiff  as  a  creditor, 
had  been  unable  to  collect  such  debt,  or  some  part  thereof, 
from  the  personal  representatives  of  the  deceased,  or  from 
her  next  of  kin,  or  legatees  (2  Rev,  Stat.,  452,  <§  33,  as 
amended  by  laws  of  1 859,  p.,  293) ;  and  in  such  case  the 
heirs  could  not  be  joined  as  defendants  in  the  action  with 
the  executor.  (11  Barb.,  271 ;  3  Comst..  2G1).  In  any 
aspect  of  the  case  the  complaint  was  property  dismissed 
against  the  heirs. 

Whether  the  verdict,  as  directed,  was  right  as  to  the 
remaining  defendant,  depends  upon  the  question  whether 
Mrs.  Burdock,  as  a  married  woman,  had  the  legal  capacity 
to  enter  into  the  covenant,  which  forms  the  foundation  for 
this  action,  at  the  time  and  in  the  manner  she  did.  The 
covenant  is  a  personal  one,  which  a  married  woman  could 
not  make  at  common  law,  and,  as  it  was  made  in  1857,  the 
question  will  have  to  be  determined  under  the  acts  of  1S48 
and  1849,  passed  for  the  more  effectual  protection  of  the 
property  of  married  women.  These  acts  enable  a  married 
woman  to  hold  her  real  and  personal  propeity,  and  the  rents, 
issues,  and  profits  thereof  as  her  sole  and  separate  property, 
as  if  she  were  a  single  female,  and  also  to  take  by  inheritance, 
or  by  gift,  grant,  devise,  or  bequest,  from  any  person  other 
than  her  husband,  and  hold  to  her  sole  and  separate  use,  and 
convey,  and  devise  real  and  personal  property,  and  any  inter- 
est or  estate  therein,  and  the  rents,  issues  and  profits  thereof, 
in  the  same  manner,  and  with  the  like  effect,  as  if  she  were 
unmarried,  &c.  And  it  has  been  held  that  under  said  acts 
a  married  woman  may  acquire  title  to  real  and  personal 
property  from  any  person  other  than  her  husband,  in  almost 
any  manner ;  that  she  may  do  so  by  buying  the  same  for 
cash  or  upon  her  credit ;  that  she  may  purchase  a  stock  in 
trade,  a  business  and  the  good  will  belonging  thereto,  for 
cash  or  upon  her  credit ;  that  in  all  these  cases,  if  done 
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bona  fide,  and  not  for  the  purpose  of  covering  up  her 
hushand's  property,  and  if  the  vendor  will  take  the  risk  of 
payment,  the  transfer  and  her  title  is  perfect,  and  that  no 
interest  in  any  such  property  passes  to  her  husband, 
whether  she  had  antecedently  any  separate  estate  or  not ; 
that  after  having  thus  obtained  the  property,  she  may 
manage  it  either  personally  or  by  the  agency  of  her  husband 
or  any  other  person,  and  hold  the  profits  and  increase  to  her 
separate  use,  (Sherman  agt.  Elder,  24  N.  Y.,  381 ;  Knapp 
agt.  Smith,  27  N.  Y.,  277 ;  James  agt.  Taylor,  43  Barb., 
530 ;  Buckley  agt.  Wells,  33  N.  Y.,  518 ;  overruling  S.  C., 
42  .Barb.,  569) ;  and  may  recover  for  work,  labor  and  ser- 
vices done  and  performed  and  materials  furnished  by  her  in 
course  of  such  business,  and  since  1851  may  sue  alone  under 
§  114  of  the  Code  for  her  separate  property,  without 
joining  her  husband  with  her.  (Darby  agt.  Callahan,  16 
N.  Y.,  71). 

But  on  the  other  hand  it  has  been  settled  that  under  the 
acts  referred  to,  a  married  woman  cannot  contract  with  or 
convey  to  her  husband,  (White  agt.  Wager,  25  N.  Y.,  328  ; 
Winans  agt.  Peebles,  S2  N.  Y.,  423  ;  Savage  agt.  O'Neil, 
42  Barb.,  374) ;  that  she  has  no  power  to  make  contracts 
generally,  which  are  binding  upon  her  personally  according 
to  the  general  rules  of  law  (Yale  agt.  Dederer,  18  N.  Y., 
265 ;  Draper  agt.  Stouvenel,  35  N.  Y.,  507) ;  although  a 
court  of  equity  may  enforce  payment,  out  of  her  separate 
estate,  of  a  debt  contracted  by  her  for  her  own  benefit  and  on 
the  credit  of  her  separate  estate.  (Ledeliey  agt.  Powers  39 
Barb.,  555). 

When  the  case  of  Yale  agt.  Decferer^  came  before  the 
court  of  appeals  for  the  second  time  (22  N.  Y.,  450,)  Judge 
SELDEN,  in  delivering  the  opinion  of  the  court,  held,  that 
in  order  to  create  a  charge  upon  the  separate  estate  of  a 
married  woman,  her  intention  to  do  so  must  be  declared  in 
the  very  contract  which  is  the  foundation  of  the  charge,  or 
the  consideration  must  be  obtained  for  the  direct  benefit  of 
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the  estate  itself,  and  that  accordingly,  where  a  married 
woman  signed  a  promissory  note  as  mere  surety  for  her 
husband,  though  it  was  her  intention  to  charge  her  separate 
estate,  such  intention  did  not  take  effect.  The  learned  judge 
showed  that  the  foundation  of  the  power  of  a  feme  covert 
to  charge  her  separate  estate  rested  solely  upon  her  inciden- 
tal power  to  dispose  of  that  estate  ;  that  therefore,  no  debt 
can  be  a  charge  which  is  not  connected  by  agreement, 
either  express  or  implied,  with  the  estate;  that  if  contracted 
for  the  direct  benefit  of  the  estate  itself,  it  would  of  course 
become  a  lien,  upon  a  well  founded  presumption  that  the 
parties  so  intended  and  in  analogy  to  the  doctrine  of  equit- 
able mortgages  for  purchase  money;  but  that  no  other  kind 
of  debt  can  be  thus  charged  without  some  affirmative  act  of 
the  wife  evincing  that  intention.  And  in  his  concluding 
remarks  Judge  SELDEN  points  out  that  the  legislature  did 
not,  even  by  the  passage  of  the  act  of  1860,  remove  the 
common  law  disability  of  married  women  to  bind  themselves 
by  their  contracts  at  large  ;  that  in  order  to  be  obligatory 
upon  them  or  their  estates  under  that  act,  their  contracts 
must  relate  entirely,  either  to  their  separate  property 
or  to  the  particular  trade  or  business  in  which  they  are 
engaged. 

The  principles  decided  in  the  case  of  Tale  agt.  Dcdeter, 
(supra,)'  have  been  reaffirmed  by  the  court  of  appeals  in 
WJiite  agt.  McNett,  (33  N.  Y.,  371) ;  compare  also  Brown 
agt,  Hermann,  (14  Abb.,  394) ;  White  agt.  Story,  (43  Barb., 
124);  Manchester  agt.  Sahlcr,  (47  Barb.,  155). 

Thus,  it  seems  to  be  settled  beyond  question  that  the 
acts  of  184S  and  1849  did  not  confer  any  greater  authority 
upon  femes  covert,  to  inter  into  contracts  generally,  than 
previously  existed,  and  did  not  remove  their  legal  incapacity 
to  contract  debts ;  also  that  those  acts  did  not  authorize  a 
married  woman  to  charge  her  separate  estate  for  a  debb 
which  did  not  arise  in  connection  with  it,  and  which  is  not 
for  her  own  benefit  or  the  benefit  of  her  estate.  The 
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authorities  relied  upon  by  the  plaintiff  in  this  action  do  not 
cast  a  doubt  upon  the  correctness  of  these  propositions. 
The  decision  in  Winans  agt.  Peebles,  (31  Barb.,  371);  has 
been  reversed  by  the  court  of  appeals.  (32  N.  T.,  423). 
Goelet  agt.  Gori,  (31  Barb.,  314,)  is  an  authority  against  the 
plaintiff.  In  Ballin '  agt.  Dillaye,  (37  N.  K,  35,)  the 
separate  estate  of  a  married  woman,  as  a  whole,  was  held 
chargeable  in  equity  with  the  payment  of  a  deficiency  arising 
upon  a  bond  and  mortgage  given  by  her,  for  the  reason  that 
she  had  thereby  derived  in  point  of  fact,  not  only  a  benefit 
in  respect  to  the  premises  described  in  the  mortgage,  but 
an  additional  substantial  benefit  for  her  entire  separate  estate, 
namely,  a  release  of  thirty-two  other  lots,  &c. 

And  even  the  decision  of  the  supreme  court  at  general 
term,  in  the  case  of  Kolls  agt.  DeLeyer,  (41  Barb.,  211,) 
although  frequently  misunderstood,  will,  on  a  careful 
examination,  be  found  to  be  in  entire  harmony  with  the 
propositions  hereinbefore  laid  down  as  conclusively  settled. 
The  following  facts  appeared  by  the  complaint  in  the  last 
named  case:  The  defendant,  as  a  married  woman  and 
possessed  of  a  separate  estate  in  lands  in  her  own  right,  in 
1858,  conveyed  out  of  the  same  a  lot  of  ground  to  the 
plaintiff  by  the  usual  deed  of  conveyance,  with  covenants 
of  seisin,  and  that  the  same  were  free  from  incumbrances  of 
every  description.  Her  husband  united  in  the  deed  so  far 
as  to  convey  his  interest,  if  any  he  had,  but  he  did  not  join 
in  the  covenants  of  warranty.  At  the  time  of  making  this 
conveyance,  the  lot  was,  however,  subject  to  the  incum- 
brance  of  certain  unpaid  taxes,  which  were  a  lien  thereon, 
and  which  the  plaintiff  subsequently  had  to  pay.  The 
action  was  brought  to  recover  the  amount  so  paid  as  being 
a  charge  on  the  wife's  remaining  separate  estate.  It  con- 
sequently was  a  suit  in  equity.  The  defendant  demurred, 
and  the  question  raised  by  the  demurrer  was  whether  the 
complaint  stated  facts  sufficient  upon  which  the  separate 
estate  of  the  defendant  could  be  held  liable  in  equity.  The 
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court  held  that  it  did.  Therefore,  however  broad  the  lan- 
guage may  be,  which  the  learned  justice  who  delivered  the 
opinion  of  the  court  on  that  occasion,  used,  the  correctness 
of  the  decision  itself  cannot  be  questioned. 

The  case  at  bar  is  an  ordinary  action  at  law,  The  cov- 
enant relied  upon  did  not  create  a  debt  at  the  time,  but 
only  a  contingent  liability,  which  cannot  be  charged  against 
Mrs.  Burdock's  estate  without  express  words  to  that  efiect; 
even  if  it  had  been  so  charged,  the  liability  would  not 
attach  except  upon  proof  that  it  was  for  the  benefit  of  Mrs. 
Burdock  or  her  separate  estate,  and  in  such  case  it  could 
be  enforced  in  equity  only.  No  error,  therefore,  has  been 
committed  by  directing  a  verdict  for  the  defendant  Chamber- 
lain, as  sole  surviving  executor  of  the  will  of  Mary  Ann 
Burdock,  deceased. 

Plaintiffs  exceptions  should  be  overruled  and  judgment 
absolute  rendered  upon  the  verdict  in  favor  of  the  defendant 
Chamberlain,  as  executor,  and  in  favor  of  the  other  defend- 
ants upon  the  non-suit,  with  costs. 

BARBOUR,  Ch.  J. — I  concur. 

MONELL,  J. — I  concur. 
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SUPREME  COUKT. 

JESSE    N.   BOLLES,    receiver,    &c.,   agt.  JOHN  A.   DUFF, 
receiver,  &c.,  and  others. 

Where  the  general  term  of  this  court,  on  a  regular  call  of  a  cause  on  the  calendar, 
take  a  submission  of  the  cause  for  decision,  from  the  plaintiff's  attorney — he 
declining  to  take  the  default  of  the  defendant,  his  attorney  not  appearing,  and 
order  that  the  defendant's  attorney  have  notice  of  such  submission,  and  per- 
mission to  submit  his  points,  which  submission  is  not  made  by  the  defen  dant 
during  the  term,  although  regularly  notified  by  the  plaintiff's  attorney,  in  pur- 
suance of  such  order,;  a  subsequent  general  term  of  the  court,  cannot,  .by  calling 
such  submission  a  default,  and  on  motion  of  the  defendant,  set  aside  such  sub- 
mission, and  grant  an  order,  for  a  new  trial. 

It  is  the  plain  duty  of  the  justices,  to  whom  the  cause  was  submitted,  notwithstand- 
ing the  orders  of  the  subsequent  general  term,  to  decide  and  dispose  of  the  cause. 

General  Term,  November,  1869. 

Present — CLERK,  P.  J.}  CARDOZO,  and  SUTHERLAND,  J.  J. 
ON  vacating  general  term  orders  of  June  10th  and  14th, 
1869. 

B.  C.  THATER  for  the  plaintiff . 

A.  OAKEY  HALL  for  the  defendant  Duf. 

SUTHERLAND,  J. — This  is  a  motion  by  the  plaintiff  to 
vacate  and  set  aside  two  orders  of  this  court  in  this  action, 
made  at  the  general  term  in  June  last,  one  dated  the  10th 
and  the  other  the  14th  of  June  last,  by  the  first  of  which 
the  court  set  aside  and  vacated  what  in  and  by  the  order  is 
called  "  the  default  taken  by  the  plaintiff  in  above  action, 
on  the  20th  day  of  April,  1869,  at  the  general  term  of 
this  court,"  and  further  ordered  the  case  "to  be  orally 
heard"  at  the  then  present  general  term,  and  that  the  cause 
be  set  down  for  argument  on  the  second  Monday  of  said 
June,  and  by  the  other  of  which  orders  the  court  reversed, 
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vacated,  and  set  aside  the  interlocutory  judgment  or  decision 
of  Justice  POTTER,  made  in  this  action  at  special  term, 
the  29th  day  of  June,  1866,  and  all  proceedings  had  there- 
under, and  awarded  a  new  trial  to  the  defendant  Duff. 

The  following  facts  appear  from  the  papers  submitted  on 
this  motion  : 

This  id  an  equity  action,  and  was  tried  before  Justice 
POTTER  at  special  term,  and  an  interlocutory  decision  or 
decree  was  made  by  him  therein  on  the  29th  day  of  June, 
1866,  by  which  the  defendant  Duff  was  decided  and 
declared  to  be  a  mortgagee  and  trustee  of  certain  property 
in  his  possession  in  question,  and  liable  to  account,  &c.,  and 
by  which  a  reference  was  made  to  a  referee,  named,  to  take 
and  state  the  account  upon  certain  principles  stated,  and 
by  which  the  question  of  costs,  and  all  questions,  except 
those  settled  by  the  interlocutory  decision,  were  reserved 
until  the  coming  in  of  the  referee's  report. 

On  the  30th  of  March,  1868,  and  after  the  amendment 
of  section  268  of  the  Code,  by  the  act  of  April  25th,  1867, 
allowing  and  providing  for  a  motion,  for  a  new  trial  at 
general  term  on  a  case  and  exceptions,  before  final  judg- 
ment, where  the  interlocutory  decision  or  judgment  directed 
an  accounting,  or  further  proceedings,  and  while  the 
accounting  was  pending  before  the  referee  named  in  the 
interlocutory  decision  or  judgment,  or  any  other  referee 
substituted  for  him,  and  of  course  before  there  had  been  any 
report  of  a  referee  or  final  judgment,  the  attorneys  for  the 
defendant  Duff  served  the  attorney  for  the  plaintiff  with  a 
copy  of  a  case  and  exceptions  made,  taken,  and  filed  in  the 
action,  with  notice  that  a  motion  for  a  new  trial  would  be 
ma3e  thereon  at  the  ensuing  April  general  term. 

The  case  having  been  put  on  the  general  term  calendar 
and  not  having  been  reached  as  must  be  presumed,  the 
attorneys  for  the  defendant,  Duff,  and  the  attorney  for  the 
plaintiff  both  noticed  it  for  argument  at  the  April  general 
term,  L869. 
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At  the  April  general  term,  1869,  on  the  20th  day  of 
April,  upon  the  case  being  called,  and  the  attorney  and 
counsel  of  the  plaintiff  appearing  and  answering,  and  no 
one  appearing  or  answering  for  the  defendant,  Duff,  and 
upon  the  attorney^  and  counsel  for  the  plaintiff,  expressing  a 
disinclination  to  take  the  defendant's  default,  and  requesting 
permission  to  submit  the  case  with  his  printed  points,  with 
liberty  for  the  defendant,  Duff,  to  submit  points  in  support 
of  his*  motion,  the  court  permitted  him  to  do  so,  and  made 
an  order  to  that  effect,  stating  on  its  face  that  it  was  made 
on  due  proof  of  notice  of  argument  for  the  first  Monday  of 
April,  in  and  by  which  order  it  was  directed  that  the 
defendant's  attorneys  should  have  notice  of  such-  sub- 
mission, and  permission  for  the  defendant,  Duff,  to  submit 
points. 

On  the  22d  day  of  April,  1869,  the  defendant  Duff,  his 
attorneys  and  Mr.  John  Graham,  as  his  counsel  or  one 
of  his  counsel,  were  served  with  written  notices  by  the 
attorney,  for  the  plaintiff,  of  such  submission,  which  notices 
stated  that  the  defendant  Duff  had  liberty  to  submit  points 
in  support  of  his  motion. 

The  account  in  the  moving  papers  of  what  took  place  at 
general  term,  when  the  case  was  called  on  the  20th  of 
April,  the  order  of  the  general  term  and  the  notice  sub- 
sequently given  to  the  defendant  Duff,  his  attorneys,  and 
counsel,  do  not  permit  a  doubt  that  the  court  intended  that 
the  attorney  of  the  plaintiff  should  submit  with  his  points, 
papers  sufficient  or  requisite  for  the  examination  and 
decision  or  disposition  of  the  motion  for  a  new  trial  on  the 
case  and  exceptions,  and  that  the  attorney  for  the  plaintiff 
did  submit  and  hand  up  to  the  court  copies  or  papers  pur- 
porting to  be  copies  of  the  case  and  exceptions  with  his 
points,  and  that  the  court  received  such  copies  of  the  case, 
&c.,  with  the  points  for  the  purpose  of  deciding  and  dis- 
posing of  the  motion. 

No  points  were  submitted  for  or  in  behalf  of  the  defend- 
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ant  Duff  before  the  adjournment  of  the  general  term  for  the 
term,  nor  was  any  motion  made  to  the  general  term  before 
its  adjournment,  for  the  term,  for  or  in  behalf  of  the  defend 
ant  Duff,  to  be  heard  orally  on  the  motion ;  but  on  the 
26th  day  of  April,  1869,  after  the  general  term  had 
adjourned  for  the  term,  his  attorneys  in  the  action  applied 
to  a  justice  of  "this  court,  other  than  either  of  the  justices 
who  held  the  general  term  when  the  order  of  submission 
was  made,  and  obtained  from  him  an  order  dated  on  that 
day,  for  the  plaintiff  or  his  attorney  to  show  cause  before 
him  at  special  term,  at  chambers,  on  the  28th  instant,  at 
10  a.  m.,  l'  why  the  default  taken  by  the  plaintiff  herein 
on  the  20th  instant,  and  referred  to  in  the  annexed  affidavits, 
and  also  in  the  notice  served  by  the  plaintiff's  attorney 
under  date  of  April,  20,  1869,  a  copy  whereof  is  hereto 
annexed,  should  not  be  set  aside  and  vacated,  and  why  the 
case  should  not  be  ordered  to  be  heard  at  the  next  general 
term,  in  the  regular  course  of  the  calendar,  &c." 

This  order  to  show  cause  was  obtained  on  two  affidavits, 
one  of  Mr.  Van  Antwerp,  as  one  of  the  attorneys  for  the 
defendant  Duff,  and  the  other  of  Mr.  Hall,  as  counsel  or 
associate  counsel  for  him,  which  two  affidavits  were  the 
affidavits  referred  to  in  the  order  to  show  cause,  as  annexed 
to  it,  and  to  which  affidavits  referred  to  therein,  and  in  the 
order  to  show  cause,  was  annexed  an  alleged  copy  of  a 
notice,  of  which  the  following  is  a  copy: 

SUPREME  COURT. 

JESSE.  N.   BOLLES,  receiver,  &c.,  agt.    JOHN  A.  DUFF, 
and   others. 

GENTLEMEN. — You  "will  please  take  notice  that  your 
motion  for  a  new  trial  in  this  cause  was  this  day  submitted 
to  the  general  term,  on  the  case  and  exceptions  herein, 
and  my  printed  points,  and  that  you  are  at  liberty  to  sub- 
mit points  in  support  of  your  motion. 


496  N^W  YORK  PRACTICE  REPORTS. 

Bolles  agt.  Dnff. 

Please  furnish  me  with  a  copy  of  your  points  herein,  and 
I  will  furnish  you  with  a  copy  of  mine. 

Yours,  &c.,  B.  C.  THAYER,  plaintiff's  attorney. 

To  Messrs.  VAN  ANTWERP  and  JAMES,  attorneys  for  the 
defendant j  Duff. 

Dated,  New  York,  April  20th,  1869. 

In  both  affidavits  the  proceeding  which  took  place  on  the 
20th  of  April,  1S69,  at  general  term,  when  the  case  was 
called,  no  one  appearing  for  the  defendant,  Duff,  was  called, 
"  a  default  taken,"  and  in  both  affidavits  the  alleged  copy  of  a 
notice  annexed,  of  which  a  copy  is  above  given,  is  referred 
to  as  showing  that  that  proceeding  was  a  default  taken. 

On  the  return  day  of  the  order  to  show  cause,  the  plain- 
tiff's counsel  not  appearing,  the  hearing  of  the  motion  was 
postponed  by  the  justice  who  granted  the  order  to  show 
cause,  until  the  6th  May  following. 

A  motion  having  been  made  by  the  plaintiff  before 
another  justice  for  an  order  postponing  the  hearing  of  the 
motion  by  the  defendant,  to  set  aside  the  alleged  default 
taken  by  the  plaintiff  at  the  April  general  term,  until  the 
decision  by  the  general  term  of  the  defendant  Duff's  motion 
for  a  new  trial,  in  which  motion  of  the  plaintiff  an  order 
staying  proceedings  had  been  granted,  Duff's  motion  to  set 
aside  the  default  alleged  to  have  been  taken  at  the  April 
general  term  was  directed  by  the  justice  who  granted  the 
order  to  show  cause  to  proceed  before  him  on  the  25th  oi 
May,  1869. 

The  plaintiff's -motion  to  postpone  the  hearing  of  Duff's 
motion,  until  after  the  decision  of  the  general  term,  was 
denied  on  the  20th  day  of  May,  1869,  after  a  hearing,  and 
the  stay  of  proceedings  vacated. 

On  the  25th  of  May,  Duff's  motion,  both  parties  appear- 
ing by  counsel  it  is  said  in  affidavit  read  on  the  part  of  the 
defendant  Duff,  was  proceeded  with  but  not  concluded  ;  but 
it  does  not  further  appear  what  was  done. 
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On  the  27th  day  of  May,  the  counsel  of  Duff  obtained  an 
order  from  the  justice  before  whom  the  motion  was  pending, 
continuing  and  adjourning  the  motion  to  the  7th  day  of 
June  (the  first  day  of  the  next  general  term)  following. 

By  this  order  either  party  had  liberty  to  notice  the  cause 
for  a  hearing  at  the  next  general  term,  and  place  the  same 
on  the  calendar,  but  all  other  proceedings  were  stayed  by 
the  order  until  the  final  decision  of  DulFs  motion  so  con- 
tinued and  adjourned. 

On  the  same  day  (27th  of  May)  an  order  was  obtained 
from  the  same  justice  for  the  plaintiff  to  show  cause  at  the 
opening  of  the  court  on  the  first  day  of  next  general  term 
(the  first  Monday  and  the  7th  of  June,)  "why  the  default 
taken  by  the  plaintiff  on  the  20th  day  of  April  last,  at  the 
general  term  of  this  court,  should  not  be  set  aside  and 
vacated,  and  the  cause  ordered  to  be  heard  at  the  said 
general  term  in  the  regular  course  of  the  calendar,"  &c., 
which  order  to  show  cause,  as  appears  by  a  recital  on  its 
face,  was  granted  on  the  affidavits  and  papers  served, 
used,  and  referred  to  on  the  motion  before  the  said  justice 
on  the  order  to  show  cause  granted  by  him  on  the  26th  of 
April  last. 

The  attorney  for  the  plaintiff  was  served  with  the  orders 
of  the  27th  of  May,  and  also  with  a  notice  of  a  motion  to  be 
made  at  the  opening  of  the  court  on  the  first  day  of  the  then 
next  June  general  term,  to  set  aside  the  default  alleged  to 
have  been  taken  by  the  plaintiff  on  the  20th  day  of  April 
last,  and  also  with  notice  of  argument  of  Dufl's  motion  for 
a  new  trial  at  the  opening  of  the  general  term  on  that  day, 
which  last  mentioned  motion  the  attorney  for  the  plaintiff 
declined  to  accept,  and  returned  on  the  ground  that  there 
was  no  such  motion  for  a  new  trial  then  pending ;  that 
the  same  had  been  submitted  for  decision,  by  the  order 
of  the  general  term,  on  the  20th  day  of  April,  1S69,  of 
which  the  attorneys  of  the  defendant  Duff  had  theretofore 
had  due  notice. 

VOL.  XXXVIIL  32 
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At  the  opening  of  the  next  June  general  term,  on  the  7th 
of  June,  Mr.  Hall,  as  counsel  for  the  defendant  Duff,  made 
the  motion  to  set  aside  what  was  called  the  default  of  the 
defendant  Duff,  taken  on  the  20th  of  April,  the  attorney 
for  the  plaintiff  appearing  and  reading  and  leaving  with  the 
court,  or  the  clerk  of  the  general  term,  a  copy  of  the 
general  term  order  of  the  20th  of  April,  an  affidavit  stating 
what  took  place  when  that  order  was  made,  substantially 
as  the  circumstances  of  the  transaction  or  proceeding  have 
been  above  stated,  and  a  protest  in  writing  against  the 
court's  entertaining  the  motion  on  various  grounds,  which 
it  is  not  necessary  specially  to  refer  to. 

Subsequently,  and  on  the  10th  of  June,  the  motion  was 
decided,  and  the  next  day  the  order  dated  the  10th  of  June, 
and  called  herein-before  the  order  of  the  10th  of  June,  was 
settled  and  made. 

Subsequently,  and  on  the  14th  of  June,  the  case,  on 
defendant  Duff's  motion  for  a  new  trial,  having  been  put  on 
the  calendar,  was  called,  and  no  one  appearing  for  the  plain- 
tiff, the  order  of  the  14th  of  June  was  made. 

When  this  order  of  the  14th  of  June  was  made,  the 
justices  who  made  the  order  of  the  20th  of  April,  had  not 
decided  or  made  any  disposition  of  the  motion  for  a  new 
trial  on  the  papers  which  had  been  submitted  to  them,  on 
making  that  order. 

It  does  not  appear  that  the  defendant  Duff,  his  attorneys, 
or  counsel,  have  ever  submitted,  handed  up,  or  sent,  points 
on  the  motion  to  the  justices  last  referred  to  or  either  of 
them,  or  have  ever,  any  or  either  of  them,  expressed  or 
intimated  an  intention  or  willingness  to  do  so. 

The  two  justices  who,  with  the  presiding  justice,  held  the 
April  general  term  and  made  the  order  of  the  20th  of  April, 
were  other  than  the  two  who,  with  the  presiding  justice, 
had  been  assigned  to  hold  the  June  general  term,  and  held  it 
and  made  the  orders  of  the  10th  and  14th  of  June.  There 
are  other  matters  which  I  have  not  specially  referred  to  in 
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the  papers,  but  I  deem  the  parts  which  have  been  stated  all 
that  are  necessary  for  stating  and  understanding  the  grounds 
on  which  I  think  the  general  term  orders  of  the  10th  and 
14th  of  June  should  be  vacated,  which  are — 

First.  It  is  impossible  to  view  the  motion  of  the  defendant 
Duff  to  vacate  and  set  aside  what,  in«the  order  of  the  10th 
June,  and  the  papers  on  which  it  was  made,  is  called  a 
default  taken,  as  recognizing  on  his  part  that  his  case  and 
exceptions,  and  motion  for  a  new  trial,  had  been  submitted 
at  the  previous  April  general  term,  so  that  the  justices  who 
held  that  general  term,  and  had 'the  papers  for  decision, 
could  decide  or  make  any  disposition  of  the  case  or  motion, 
binding  on  him,  Duff. 

There  was  nothing  in  his  motion  papers  (nominally  and 
in  form  to  set  aside  a  default  taken,)  which  can  be  said  to 
have  been  stated  by  way  of  excuse  for  not  having  availed 
himself  of  the  privilege  granted  him,  and  of  which  he  had 
notice  to  submit  points,  nothing  stated  in  them  to  show, 
that  he  wanted  further  time  to  submit  points — nothing 
tending  to  show  that  there  were  circumstances  about  his 
case,  or  questions  in  it,  or  features  of  his  motion,  making  an 
oral  argument  necessary  or  advisabe,  other  than  the  mere 
statement  that  he  or  his  counsel  desired  an  oral  argument. 

It  is  palpable  that  his  motion  to  set  aside  what  was  called 
a  default  taken,  and  the  order  of  the  10th  of  June  must  be 
received  as  having  been  made  on  the  ground  that  his  default 
had  been  taken. 

Second.  His  default  had  not  been  taken.  The  papers  on, 
this  motion  show  that  his  default  had  not  been  taken,  the 
order  of  the  April  general  term  shows  it,  the  very  copy 
notice  annexed  to  the  affidavits  upon  which  the  order  to 
show  cause,  was  granted,  and  to  the  order  to  show  cause, 
and  referred  to  in  them,  shows  it. 

It  is  impossible  to  call  the  proceeding  at  general  term, 
on  the  20th  of  April,  the  taking  of  a  default.  Duff's 
default  was  not  taken.  The  attorney  and  counsel  of  the 


500  NEW  YORK  PRACTICE  REPORTS. 

Bolles  agt.  Duff. 

plaintiff  declined  taking  his  default.  The  court  took  the 
case  for  decision ;  of  which,  and  of  his  privilege  of  sub- 
mitting points,  Duff,  his  attorneys,  and  one  of  his  counsel, 
had  notice. 

Third.  I  think  what  took  place  when  the  case  was  called 
on  the  20th  of  April^at  the  April  general  term,  whether  it 
be  called  a  submission  or  not,  gave  the  justices  of  this 
court,  then  present  and  holding  the  term,  not  only  power 
to  make  a  decision  or  disposition  of  the  case  and  motion 
(until  regularly  reversed  or  set  aside,)  binding  on  the  plain- 
tiff and  the  defendant  Duff,  both,  but  also  made  it  their  duty 
to  decide  or  dispose  of  the  case  and  motion,  whether  the 
defendant  Duff  or  his  counsel  did  or  did  not  avail  himself  or 
themselves  of  the  privilege  of  submitting  points. 

Fourth.  Jf  these  justices  had  this  power,  and  such  duty 
was  or  had  been  imposed  upon  them,  it  is,  I  think,  impossi- 
ble to  say  that  the  general  term  that  made  the  orders  of 
the  10th  and  14th  of  June  had  power  to  make  them  j  for 
the  motion  for  a  new  trial  on  the  case  and  exceptions  when 
these  orders  were  made,  had  not  been  decided  or  disposed 
of  by  the  three  justices  who,  on  the  20th  of  April,  had 
taken  the  papers  for  the  purpose  of  deciding  and  disposing 
of  the  motion. 

The  question  of  power  is  not  a  question  as  to  the  power 
of  the  court  as  an  entity,  or  in  the  abstract. 

The  question  is  not  whether  a  general  term  of  this  court, 
held  by  justices  C.  I.,  and  S.,  has  or  has  not  the  same 
or  as  much  power  as  a  general  term  held  by  justices  C. 
and  C.  and  B.  Of  course  two  general  terms,  so  held,  may 
be  said  to  have  the  same  or  equal  power.  But  the  question 
of  power  which  arises  on  this  motion  to  vacate  the  orders 
of  the  10th  and  14th  of  June  is  as  to  the  power  of  the 
justices  or  administrators  of  the  powers  and  duties  of  this 
court,  to  interfere  with  the  exercise  of  the  official  powers, 
or  the  performance  of  the  official  duties  of  each  other, 
after  and  when  the  exercise  of  such  powers,  and  the  per- 
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formance  of  such  duties,  have  attached  in  a  particular  case, 
and  before  the  powers  have  been  exercised,  or  the  duties 
performed. 

Of  course  there  is  no  limit  to  the  power  of  thinking. 
The  June  general  term,  that  made  the  orders  of  the  10th 
and  14th  of  June,  may  have  deemed  the  proceeding  at  the 
April  general  term,  when  the  case  was  submitted,  a  default, 
or  a  default  taken.  It  is  plain  that  the  April  general 
term  did  not  deem  it  a  default,  or  a  default  taken,  and 
that  the  defendant  Duff's  default  was  not,  in  fact,  taken. 
But  the  question  is  not  what  either  of  the  general  terms 
deemed  the  proceeding  of  the  20th  of  April. 

The  question  of  power  is,  whether  the  June  general  term 
under  the  undisputed  circumstances,  by  deeming  or  calling 
the  proceeding  of  the  20th  of  April  a  default,  or  a  default 
taken,  had  power  to  make  the  orders  of  the  10th  and  14th 
of  June  with  the  effect  (I  do  not  say  design  or  intention) 
of  relieving  the  justices  who  held  the  April  general  term  of 
the  power,  and  discharging  them  of  the  duty  of  deciding 
or  disposing  of  the  defendant  Duff's  motion  for  a  new  trial, 
when  it  must  be  presumed  it  was  being  held  under  con- 
sideration by  them. 

I  think  it  the  plain  duty  of  the  justices  who  held  the 
general  term  in  April  to  whom  the  papers  were  submitted 
and  who  made  the  order  of  the  20th  of  April,  notwith- 
standing the  orders  of  the  10th  and  14th  of  June,  to  decide 
and  dispose  of  the  defendant  Duff's  motion  for  a  new  trial 
on  the  case  and  exceptions,  and  if  the  order  of  the  14th  of 
June  is  permitted  to  stand  I  do  not  see  why  there  must  not 
be  two  general  term  orders  in  the  case  on  the  same  motion 
for  a  new  trial  inconsistent  with  each  other,  whatever  may 
be  the  decision  of  the  justices  who  made  the  order  of  the 
20th  of  April,  and  I  do  not  see  how  the  plaintiff  could  be 
relieved  or  saved  from  the  embarrassments  which  two  such 
general  term  orders  would  cause  otherwise  than  by  this 
motion  and  decision. 
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Fifth.  But  it  is  by  no  means  necessary  to  say,  that  the 
orders  of  the  10th  and  14th  of  June  were  made  without 
power.  The  general  term  of  this  court  often  vacates  and 
modifies  its  own  orders  as  inadvertently  made,  or  on  the 
ground  that  the  court  was  misled  by  a  mistake  or  misap- 
prehension as  to,  or  of,  some  material  fact  or  circumstance. 

Irrespective  of  the  question  of  power,  I  think  the  orders 
of  the  10th  and  14th  of  June  should  be  vacated,  on  the 
ground  that  we'  must  or  should  presume  them  to  have  been 
made  under  a  misapprehension  of  the  proceeding  and  the 
effect  of  the  proceeding  on  the  20th  of  April,  which  pos- 
sessed the  justices  who  then  held  the  general  term  of  the 
case  and  motion  of  the  defendant  Duff,  for  decision,  which 
misapprehension  we  must  and  should  further  presume  arose 
from  the  unjustifiable  misnomer  of  the  proceeding  of  the 
20th  of  April,  by  and  in  the  papers  on  which  the  order  of 
the  10th  of  June  was  granted. 

Of  course,  in  vacating  the  orders  on  this  ground,  it  is  to 
be  presumed  that  if  the  same  justices  who  held  the  general 
term  when  the  orders  were  made,  had  happened  to  have 
held  the  general  term  when  this  motion  was  made,  they 
would  have  vacated  them. 

The  orders,  however,  should  be  vacated  without  costs, 
either  to  the  plaintiff  or  the  defendant  Duft,  as  against  each 
other. 

I  concur.     See  my  opinion. 

T.  W.  C. 

I  dissent.  I  agree  with  Judge  CLERKE  that  the  last  general 
term  had  the  power  which  it  exercised,  and  no  reason  exists 
to  vary  the  discretion  which  it  exercised. 

A.  C. 

Opinion  of  Justice  CLERKE,  referred  to  in  the  foregoing 
mem.  (on  vacating  orders  of  June  10th  and  14th,  1869). 
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BOLLES  receiver,  &c.,  agt.  DUFF,  and  others. 

CLERKE,  P.  J. — I  differ  from  SUTHERLAND,  ,T.,  so  far  as  he 
denies  that  the  June  terra  had  power  to  make  any  disposition 
of  the  procedure  at  the  April  term.  Whether  that  procednre 
be  called  a  submission  or  default,  I  hold  that  the  general 
term,  sitting  in  June,  were  capable  of  annulling  or  modify- 
ing it,  at  any  time  before  the  final  decision  of  the  justices 
who  sat  at  the  April  term,  on  the  papers  then  submitted  to 
them.  As  I  said  in  my  dissenting  opinion  on  the  motion 
at  the  June  term,  I  considered  it  exceedingly  inexpedient 
to  interfere  with  the  action  of  the  April  term;  but,  I  did 
admit  that  the  justices  composing  the  June  term  had  the 
power  to  do  so.  But,  the  same  power,  which  they  exercised 
in  relation  to  the  action  of  the  April  term,  the  justices 
composing  the  November  term  possess  in  relation  to  the 
action  of  the  June  term  ;  and,  as  I  still  consider  the  former 
an  inexpedient,  if  not  irregular  exercise  of  power,  and  as  it 
was  plainly  a  default  caused  by  the  misapprehension  or 
error  of  the  plaintiff's  attorney,  I  think  in  so  important  a 
matter,  that  the  plaintiff  ought  to  have  an  opportunity  of 
being  heard.  I,  therefore,  concur  with  SUTHERLAND,  J., 
in  the  conclusion  at  which  he  has  arrived,  irrespective  of 
the  question  of  power. 

T.  W.  C. 
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SUPREME  COURT. 

JESSE   N.    BOLLES,  receiver,  &c.,  agt.    JOHN   A.  DUFF, 
and  others. 

This  court  is  not  authorized  to  hear  a  motion  for  a  new  trial  at  general  term,  on 
a  case  or  exceptions,  where  the  decision  of  the  court  filed  under  $  267  of  the 
Code,  does  not  authorize  final  judgment  but  directs  proceedings  before  a  referee 
or  otherwise,  under  the  amendment  of  $  268  in  1867,  where  the  interlocutory 
decision  or  judgment  teas  made  before  the  amendment. 

General  term,  April,  1869. 

Present. — CLERKE,  P.  J.,  INGRAHAM,  and  SUTHERLAND, 
J.  J. 

SUTHERLAND,  J. — When  this  case  was  called  at  the  last 
April  general  term,  upon  the  plaintiff's  appearing  and  an- 
swering, by  his  attorney  and  counsel,  Mr.  Thayer,  and  upon 
no  one  appearing  or  answering  for  the  defendant  Duff,  and 
upon  Mr.  Thayer's  expression  of  a  disinclination  to  take  the 
defendant  Duff's  default,  and  asking  the  court  to  permit 
him  to  submit  his  printed  points,  with  copies  of  the  case 
and  other  papers,  with  permission  for  the  attorneys  or 
counsel  of  the  defendant  Duff  also  to  submit  printed  points, 
with  such  other  papers  as  they  might  wish  to  submit,  the 
court  permitted  Mr.  Thayer  to  do  so,  and  directed  him  to 
give  notice  to  the  attorneys  or  counsel  of  the  defendant 
Duff  of  such  submission  and  permission.  Soon  after  we 
were  furnished  with  proof  that  written  notice  of  such  sub- 
mission and  permission  had  been  given  a  day  or  two  after 
such  submission,  to  the  defendant  Dufl)  to  his  attorneys,  and 
to  Mr.  Graham,  as  his  counsel. 

So  far  as  I  am  informed,  no  points  or  other  papers  in  this 
case  were  submitted  pr  handed  up  for  or  on  behalf  of  the 
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defendant  Duff  before  the  adjournment  of  the  general  term, 
nor  so  far  as  I  am  informed,  has  or  have  the  defendant  Duff, 
his  attorneys,  or  counsel,  ever  in  any  way  availed  himself  or 
themselves  of  the  permission  or  privilege  thus  given  by  the 
court,  of  which  |t  seems  they  had  notice. 

If  the  views  presently  to  be  expressed,  as  to  our  proper 
disposition  of  this  ca'se,  are  correct  and  should  be  concurred 
in  by  my  associates,  as  it  is  to  be  presumed,  if  any  points 
had  been  submitted  for  the  defendant  Duff,  that  like  those 
of  the  plaintiff's  counsel,  they  would  have  been  on  the 
merits,  and  confined  to  the  merits,  it  is  gratifying  to  see  that 
the  defendant  Duff  cannot  possibly  suffer  from  this  seeming 
disregard  of  the  courtesy  of  the  court. 

Upon  looking  into  the  papers  submitted,  it  appears  that 
this  is  a  motion  for  a  new  trial  by  the  defendant  Duff, 
under  §  268  of  the  Code,  as  amended  by  the  act  of  April 
25,  1867. 

By  this  act,  the  first  paragraph  of  §  268  was  amended  so 
as  to  allow  and  provide,  for  a  motion  for  a  new  trial  at 
general  term,  on  a  case  or  exceptions,  where  the  decision 
of  the  court  filed  under  §  267  does  not  authorize  final  judg- 
ment, but  directs  further  proceedings  before  a  referee  or 
otherwise — that  is,  by  the  act  of  1867,  section  268  was  so 
amende.d  as  substantialy  and  in  .effect  to  allow  an  appeal 
before  final  judgment  directly  to  the  general  term  from  an 
interlocutory  decision  or  judgment  directing  an  accounting 
or  further  proceedings  before  final  judgment. 

It  further  appears  from  the  papers  submitted,  that  this 
action  was  tried  before  Judge  POTTER  at  special  term,  and 
that  an  interlocutory  decision  or  decree  was  made  by  him 
in  it,  on  the  29th  day  of  June,  1866,  by  which  the  defend- 
ant, Duff,  was  decided  and  declared  to  be  a  mortgagee  and 
trustee  in  possession  of  certain  pioperty  and  liable  to 
account,  &c.,  and  by  which  a  reference  was  made  to  a 
referee  named,  to  take  and  state  the  account,  upon  certain 
principles  stated,  and  by  which  the  question  of  costs,  and 
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all  questions,  except  those  settled  by  the  interlocutory 
decision,  were  reserved,  until  the  coming  in  of  the  referee's 
report. 

It  does  not  appear  that  the  referee  has  ever  reported,  or 
that  there  has  yet  been  any  final  judgment  in  the  action, 
and  the  presumption  is  that  the  accounting  is  now  going  on 
before  the  referee  named,  or  some  other  referee. 

Now,  it  is  not  necessary  to  cite  cases  to  show,  that  before 
this  amendment  of  section  268,  in  April,  1867,  that  no  such 
motion  as  this  was  provided  by  law,  or  could  be  made;  that 
there  was  no  practice,  provision  of  the  Code,  or  principle  of 
law,  allowing  it. 

I  think  it  may  be  said  that  our  authority  to  decide  the 
motion  on  the  merits  must  rest  soley  on  this  amendment. 

The  question  is  then,  whether  this  amendment  in  April, 
1867,  can  have  or  should  be  regarded  as  having  a  quasi  ex 
post  facto  operation,  and  give  the  right  to  make  the  motion 
for  a  new  trial  allowed  by  the  amendment,  when,  as  in  this 
case,  the  interlocutory  decision  or  judgment  was  made  nearly 
a  year  before  the  amendment. 

Upon  general  principles,  it  would  seem,  that  the  amend- 
ment ought  not  to  be  regarded  as  affecting  the  rights  of 
parties  attached,  and  as  they  had  attached,  or  were  fixed, 
prior  to  the  amendment. 

It  would  seem  to  be  clear  from  the  People  agt.  Carnal,  (6 
*JV,  F.,  463,)  Ely  agt.  Holton,  and  Humphrey  agt.  Parson, 
considered  and  decided  together  (15  N.  Y.,  595,)  that  the 
interlocutory  decision  or  judgment  in  this  case  can  be 
reviewed  only  in  the  manner  prescribed  and  allowed  by  the 
law  as  it  was  when  the  interlocutory  decision  or  judgment 
was  made. 

It  is  no  answer  to  say  that  the  attorney  for  the  plaintiff 
submitted  the  papers  without  taking  the  objection.  His 
consent  cannot  give  the  general  term  the  power  or  right  to 
review  the  interlocutory  decision  in  a  way  not  allowed  by 
law  when  the  decision  was  made.  I  think  it  is  a  question 
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of  power,  of  jurisdiction,  to  review  the  interlocutory 
decision  in  the  way  it  is  sought  to  be  reviewed  by  this 
motion. 

Beebe  agt.  Grijfiny,  (6  N.  Y.-  465)  was  submitted  on  printed 
arguments,  and  no  objection  was  taken  to  the  appeal  by  the 
respondents ;  but  the  court  dismissed  the  appeal,  holding 
that  they  had  no  authority  to  review  the  intermediate  order 
in  that  stage  of  the  case. 

But,  in  my  opinion,  it  is  not  necessary  to  say  in  this  case 
that  we  have  not  power  or  j  urisdiction  to  examine  and  decide 
this  motion  on  the  merits. 

The  practice  was  perfectly  settled  by  repeated  decisions 
before  the  amendment  referred  to,  that  the  general  term 
would  not,  irrespective  of  the  consent  or  wishes  of  counsel, 
hear  an  appeal  from  an  interlocutory  decision  or  judgment, 
providing  for  an  accounting,  or  other  further  proceedings, 
before  final  judgment.  That  the  court  would  protect  itself 
from  being  placed  in  a  position  of  liability  of  being  com- 
pelled to  hear  an  appeal  from  an  interlocutory  judgment 
and  a  final  judgment,  both  in  the  same  action. 

I  have  omitted  to  state  that  it  appears  from  the  papers 
submitted,  that  the  plaintiff  and  the  defendant  Duff,  both 
noticed  the  motion  for  argument  on  the  case  and  exceptions 
at  the  April  general  term. 

The  motion  should  be  denied,  and  the  case  and  exceptions 
be  dismissed  without  costs  to  either  party,  on  the  ground 
that  the  amendment  which  has  been  referred  to  does  not 
apply  to  the  case,  nor  authorize  this  motion,  without  con- 
sidering whether  the  interlocutory  decision  or  decree  in  the 
case  was  or  was  not  erroneous,  a  question  which  I  have  not 
at  all  looked  into. 
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N.  Y.   SUPERIOR  COURT. 
ROBERT  P.  PARROTT  agt.  THE  KNICKERBOCKER  ICE  Co. 

Where  a  cause  is  argued  in  this  court  before  three  of  the  justices,  it  may  be  properly 
decided  by  two  of  the  justices,  without  consultation  leith  the  third. 

The  statute  (2  R.  S.,  355,  §  27,)  which  provides  that  whenever  any  power, 
authority  or  duty  is  confided  by  law  to  three  or  more  persons,  and  whenever 
three  or  more  persons  or  officers  are  authorized  or  required  by  law  to  perform 
fly  act,  such  act  may  be  done,  and  such  power,  authority  or  duty  may  be 
exercised  and  performed  by  a  majority  of  such  persons  or  officers,  upon  a  meeting 
of  all  the  persons  or  officers  so  intrusted  or  empowered,  unless  special  provision  if 
otJierwise  made,  does  not  apply  to  judicial  officers. 

But  this  statute  applies  to  quasi  judicial  and  ministerial  officers — such  as  arbitrators ; 
overseers  of  the  poor ;  commissioners  to  make  distribution  of  railroad  stock ; 
trustees  to  apportion  school  tax;  commissioners  of  highways;  a  mixed  com 
mission,  composed  of  supervisors  and  the]  judges  of  two  distinct  courts,  for  the 
purpose  of  appointing  a  commissioner  of  jurors,  &c. 

General  Term,  December,  1869. 

Before  Justices  MONELL,  McCuNN,  and  FITHIAN. 

MOTION  made  at  general  term  to  set  aside  an  order  made 
at  a  previous  general  term  reversing  a  judgment  entered 
upon  a  report  of  a  referee. 

CHARLES  M.  DA  COSTA,  for  the  motion. 
TITUS  B.  ELDRIDGE,  opposed. 

By  the  court,  MONELL,  J. — In  this  case  an  appeal  from  a 
judgment  had  been  argued  before  a  general  term  of  the 
court,  composed  of  three  of  its  justices.  Subsequently, 
upon  a  concurrence  of  two  of  the  justices,  a  decision  waa 
filed  and  an  order  entered  reversing  the  judgment. 

A  motion  is  now  made  to  set  aside  the  order,  and  for  a 
reargument  of  the  appeal,  founded  on  the  fact,  as  stated  in 
the  certificate  of  one  of  the  justices,  to  the  effect,  that  such 
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decision  was  rendered  without  consultation  or  conference 
with  him,  there  not  having  been  any  meetings  appointed  or 
held  by  the  three  justices  to  consult  and  confer  upon  the 
decision. 

It  has  long  been  a  provision  of  law  (2  R.  S.,  555  Sec., 
27,)  that  whenever  any  power,  authority,  or  duty  is  con- 
fided by  law  to  three  or  more  persons,  and  whenever  three 
or  more  persons  or  officers  are  authorized  or  required  by 
law  to  perform  any  act,  such  act  may  be  done,  and  such 
power,  authority,  or  duty  may  be  exercised  and  performed 
by  a  majority  of  such  persons  or  officers  upon  a  meeting  of 
all  the  persons  or  officers  so  entrusted  or  empowered,  unless 
special  provision  is  otherwise  made.  This  provision  is  found 
under  the  title  of  "general  miscellaneous  provisions  con- 
cerning suits  and  proceedings  in  civil  cases." 

The  language  of  the  statute,  it  would  seem,  is  sufficiently 
broad  to  comprehend  all  officers — judicial  as  well  as  min- 
isterial. In  respect  to  such  persons  or  officers — as  it  was 
intended  the  statute  should  include — all  of  them  must  meet 
and  confer,  and  the  action  of  a  number  less  than  the  whole, 
although  a  majority,  is  void. 

Before  the  statute,  the  rule  was  stated  to  be,  that  where 
several  persons  constitute  a  judicial  body,  a  tribunal 
appointed  by  law  to  act  in  matters  of  public  concern,  in  the 
decision  of  controversies  and  causes,  they  must  all  convene 
and  act.  Where  so  convened  and  acting,  a  majority  may 
decide,  notwithstanding  the  express  dissent  of  the  minority. 
(Ex  parte,  Rogers,  7  Cowen,  526).  The  rule,  however, 
was  confined  to  officers  or  persons  clothed  with  authority  to 
perform  or  discharge  a  public  duty.  In  cases  of  private 
arbitration,  and  matters  of  a  private  nature,  it  was  required 
that  the  whole  body  should  be  unanimous.  The  statute 
referred  to  merely  enacts  the  rule  thus  laid  down. 

This  statute  has  frequently  been  applied  to  quasi  judicial 
officers,  and  it  is  uniformly  held  that  all  must  be  present  to 
confer. 
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In  Green  agt.  Miller,  (6  John's  R.,  39,)  there  was  a  parol 
submission  to  five  arbitrators  ;  four  only  signed  the  award, 
and  it  was  held  all  must  concur. 

That  decision  was  before  the  statute  (2  E.  £,  542,  Sec.  7). 

In  Downing  agt.  Eugar,  (21  Wend.,  178,)  one  overseer 
of  the  poor  applied  for  a  warrant,  and  it  did  not  appear 
there  were  two  overseers,  although  the  statute  required 
two  ta  be  elected.  COWEN,  J.,  says :  "  The  rule  seems  to 
be  well  established  that  in  the  exercise  of  a  public,  as  well 
as  private,  authority,  whether  it  be  ministerial  or  judicial, 
all  the  persons  to  whom  it  is  committed  must  confer  and  act 
together,  unless  there  be  a  provision  that  a  less  number 
may  proceed. 

In  Crooker  agt.  Williams,  (21  Wend.,  211,)  four  out  of 
fifteen  commissioners  to  receive  subscriptions  to,  and  make 
distribution  of,  the  capital  stock  of  a  railroad  company,  did 
not  attend  the  meeting  of  the  commissioners.  The  court 
held,  that  the  distribution  of  the  stock  was  &  judicial  poicer, 
vested  in  all  the  commissioners,  and  that  where  a  statute 
constitutes  a  board  of  commissioners,  or  other  officers,  to 
decide  any  matter,  but  makes  no  provision  that  a  majority 
shall  constitute  a  quorum,  all  must  be  present  to  hear  and 
consult,  though  a  majority  may  then  decide. 

An  apportionment  of  a  school-tax  made  by  two  trustees, 
the  third  not  being  consulted,  was  held  to  be  void,  (Lee  agt. 
Parry,  4  Denio.,  125) ;  and  in  Keeler  agt.  Frost,  (22  Barb., 
400),  an  assessment  of  a  school-tax  made  by  two  trustees 
was  carried  to  the  third  trustee,  who  signed  it.  Yet  the 
court  held  it  to  be  void,  using  this  strong  language  :  "  It 
is  expressly  shown  that  Worden  did  not  meet  with  the 
other  two  trustees,  when  the  assessment  was  made,  nor  was 
he  notified  of  their  meeting  for  that  purpose.  The  fact,  if 
admitted,  that  he  signed  the  warrant,  does  not  relieve  the 
case  in  any  respect.  The  statute  and  common  law  both 
require  the  apportionment  to  be  made  upon  the  joint  con- 
sultation of  all  the  trustees,  and  not  that  the  warrant  shall  be 
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signed  by  all."  The  same  interpretation  of  the  statute  if 
made  in  Horton  agt.  Garrison,  (23  Barb.,  176),  with  thif 
qualification  :  that  if  all  the  officers  are  notified  to  meet, 
and  any  refuse  or  neglect  to  attend,  it  is  the  same  as  if 
they  had  attended  and  dissented  from  the  majority.  So, 
an  order  laying  out  a  highway,  signed  by  only  two  com- 
missioners, was  held  to  be  void,  it  not  appearing  that  the 
third  commissioner  met  with  them,  or  was  notified,  and 
failed  to  attend.  (Stewart  agt.  Wallis,  30  Barb.,  344). 

In  all  the  cases  to  which  I  have  referred,  the  officers  were 
merely  quasi  judicial  officers.  They  were  clothed  with  cer- 
tain discretionary  powers,  and  could  exercise  certain  judicial 
functions,  but  were  not  what  are  denominated  judges,  who 
have  power  to  make  decisions  and  determinations  in  causes 
and  controversies  between  parties.  Yet  the  principle  of 
the  rule  of  the  common  law,  as  well  as  the  statute,  would 
seem  to  be  applicable  to  the  latter  class.  The  reason  which 
suggested  the  adopcion  of  the  rule  and  the  enactment  of  the 
statute,  applies  with  equal  force  to  each  class  ;  and  parties 
have  quite  as  much,  and  even  more,  interest  in  having  their 
controversies  settled  by  the  united  wisdom  of  all  the  judges 
before  whom  theii  controversies  are  brought,  as  individuals 
have  in  matters  appertaining  to  the  administration  of  the 
affairs  of  towns  or  counties. 

Nevertheless,  I  have  not  been  able  to  satisfy  myself  that 
the  statute  referred  to  was  designed  to  include  strictly 
judicial  officers  as  distinguished  from  mere  quasi  judicial 
officers,  to  whom  certain  functions  and  powers  are  given 
expressly  and  by  name,  by  statute.  The  language  of  the 
statute  referred  to — u  whenever  three  or  more  persons  or 
officers  are  authorized,  &c." — would  seem  to  imply  that  it 
was  intended  to  confine  its  effect  to  persons  or  officers 
designated  by  statute,  and  who  are  required  by  statute  to 
perform  certain  acts  which,  although  sometimes  of  a  semi- 
judicial  character,  are  chieHy  ministerial. 

To  apply  the  statute  to  strictly  judicial  officers  would 
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inevitably  lead  to  wide  differences  of  opinion  in  determining 
the  meaning  of  the  statute  as  to  what  would  constitute  a 
meeting  of  all  the  judges  who  had  sat  at  the  hearing  of 
a  cause. 

This  view  of  the  statute  was  taken  in  the  case  of  The 
People  ex  rel.,  Halves  agt.  Walker,  (23  Barb.,  304,)  where 
a  distinction  is  drawn  between  officers  or  persons  upon 
whom  a  public  authority  is  conferred  and  the  members  of 
a  court  of  justice.  In  that  case,  three  distinct  bodies,  i.  e., 
the  supervisors  ot  New  York,  the  judges  of  the  superior 
court,  and  of  the  court  of  common  pleas,  were  constituted 
by  law  a  commission,  with  power  to  appoint  a  commissioner 
of  jurors;  and  it  was  held,  in  a  decision  made  at  special 
term,  that  after  notice  to  all  the  members  of  such  bodies, 
a  majority  of  the  whole  number  constituted  a  quorum  and 
could  act.  The  learned  justice  says:  "  That  where  a 
public  authority  is  conferred  on  individuals  (not  on  a  court) 
who  are  to  act  judicially,  all  must  confer  together."  *  *  * 
No  reason,  however,  was  assigned  for  excluding  courts  from 
the  operation  of  the  rule. 

The  case  of  Coming  agt.  Slosson,  (16  N.  Y.  JR.,  294,) 
contains  a  dictum  which  should  be  constantly  remembered 
by  all  judicial  officers,  An  appeal  had  been  heard  by  three 
justices  of  the  supreme  court.  Subsequently  a  decision 
was  rendered  by  a  court  composed  of  two  of  the  justices 
who  had  heard  the  appeal,  and  another  judge,  who  did  not 
hear  the  argument.  The  case  turned  upon  the  construction 
of  section  2  of  2  E.  S.,  275,  prohibiting  any  judge  from 
deciding  or  taking  part  in  a  decision  of  a  question  which 
ehall  have  been  argued  in  the  court  when  he  was  not  present 
and  sittiny  therein  as  a  judge.  The  court  of  appeals  held 
that  the  court  was  properly  constituted :  that  it  would 
presume  that  the  judges  who  heard  the  argument  had  agreed 
to  the  decision,  and  it  was  proper  for  the  two  who  sat  and 
who  had  heard  the  appeal  to  render  the  decision,  the  other 
judge,  who  had  not  heard  the  appeal,  taking  no  part  in  the 
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decision,  and  sitting  merely  as  one  of  the  three  necessary  to 
constitute  the  court. 

But  the  court  uses  this  significant  language :  "  It  was 
the  duty  of  the  three  judges  who  heard  the  argument  to 
consult  together  in  relation  to  the  decision  of  the  question 
involved  in  the  motion,  in  order  that  each  might  have  the 
benefit  of  the  views  of  his  brethren  to  aid  him  in  arriving  at 
a  proper  conclusion,  and  doubtless  such  consultation  was 
had  j  it  is  to  be  presumed  that  they  discharged  their  duty 
in  that  respect." 

The  difference  in  the  constitution  of  the  general  terms  of 
the  supreme  court  and  of  this  court,  the  former  requiring 
three  judges  (Const.  Art.,  6,  Sec.,  6)  and  two  being  sufficient 
in  this  court  (Code,  Sec.,  36,)  does  not  affect  the  question- 
If  more  than  two  judges  sit,  a  concurrence  of  a  majority  is 
necessary  to  a  valid  decision  ;  and  the  rule  of  the  common 
law  and  of  the  statute,  which  requires  that  all  who  sat  at 
the  hearing  shall  meet  and  confer,  is  alike  applicable  to  a 
court  composed  of  two  as  of  a  court  of  any  greater  number 
of  judges. 

It  cannot,  I  think,  be  doubted  that  the  practical  effect 
of  consultations  and  conferences  in  relation  to  questions 
which  a  court  is  called  on  to  decide,  is  both  useful  to  the 
court  and  beneficial  to  the  parties.  It  must  be  within  the 
experience  of  every  member  of  the  judiciary,  who  has 
occupied  a  seat  for  a  few  years  upon  the  bench,  that  views 
have  been  shaken  and  opinions  changed  at  consultation 
meetings.  A  fact  which  has  been  overlooked,  or  not  ap- 
preciated, may  change  a  theory  or  shed  new  and  different 
light  on  the  case.  The  investigations  of  one  judge,  more 
diligent  than  his  associates,  may  discover  a  leading  case  or  a 
new  statute,  the  discussion  of  which  may  reverse  opinions 
previously  formed ;  and  generally,  more  enlarged  and 
enlightened  views  are  sure  to  be  obtained  and  expressed. 

In  the  doubt  however,  which  we  entertain  of  the  applica- 
tion of  the  statute  to  judges  of  courts,  we  are  not  prepared 
VOL.  XXXVm.  33  • 
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to  hold,  that  for  the  reason  assigned  in  the  moving  papers, 
the  decision  of  the  appeal  by  two  of  the  justices  who  heard 
it,  and  which  was  made  without  consultation  with  their 
associate,  should  be  regarded  as  irregular,  or  of  no  effect. 
But  as  the  order  entered  upon  such  decision,  which  merely 
reverses  the  judgment,. without  ordering  a  new  trial,  is 
irregular,  we  will  set  it  aside,  and  leave  the  case  in  the  hands 
of  the  justices  who  composed  the  court  when  it  was  heard, 
as  undecided. 

Justices  McCuNN  and  FITHIAN  concurred. 
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SUPREME  COURT. 

IN  THE  MATTER  OF  THE  APPLICATION  OF  THE  TAX  PATERS  OF 
THE  TOWN  OF  GREENE  FOR  A  WRIT  OF  CERTIORARI,  &c. 


Where  a  petition  and  application  to  a  county  judge,  under  the  act  of  1869,  for  the 
purpose  of  bonding  a  town  for  a  certain  Bum,  to  aid  in  the  construction  of  a  rail- 
road, purports  to  be  signed  by  a  majority  of  the  tax  payers  of  the  town,  whose 
names  appeared  on  the  last)  preceding  tax  list  or  assessment  roll  of  said  town,  in 
pursuance  of  the  provisions  of  said  act,  no  tax  payer,  thus  consenting,  by  his 
signature,  to  the  object  of  the  application,  after  a  knowledge  of  all  the  facts,  can 
ever  withdraw  tvck  content. 


Supreme  Court,  Special  Term,  Chenango,  Feb.  25th  1870. 

IN  the  matter  of  the  application  of  the  tax  payers  of  the 
town  of  Greene,  Chenango  County,  under  chapter  907  of  the 
Laws  of  1 869,  to  issue  bonds  in  aid  of  the  Greene  Rail  Road 
Company. 

Motion  for  a  writ  of  certiorari  to  review  the  proceedings 
of  the  county  judge  of  Chenango  county,  authorizing  the 
issuing  of  bonds  by  the  town  of  Greene,  to  be  invested  in 
the  Greene  rail  road  company.  The  same  came  up  on  an 
order  to  show  cause  why  such  writ  should  not  issue. 

The  facts  appear  in  the  opinion  of  the  county  judge  as 
follows : 

H.  G.  PRINDLE,  County  Judge. — This  was  an  application 
to  the  county  judge,  on  the  part  of  the  tax  payers  of  the 
town  of  Greene,  with  a  view  of  bonding  the  town  for 
$198,700,  to  aid  in  the  construction  of  the  Greene  rail 
road  company,  pursuant  to  chapter  907  of  the  Laws  or 
1SG9.  The  petition  dated  October,  1869,  was  presented 
to  the  county  judge  on  the  Sth  day  of  November,  1S69,  and 
purported  to  contain  a  majority  of  the  tax  payers,  whose 
names  appeared  on  the  last  preceding  tax  list  or  assessment 


516        NEW  YOKE.  PRACTICE  REPORTS. 

Matter  of  Tax  Payers  of  Town  of  Greene. 

roll  of  said  town,  as  owning  or  representing  a  majority  of 
the  taxable  property  of  said  town,  and  was  verified  by  five 
of  the  petitioners;  an  order  was  made  for  the  publication  of 
the  notice  of  hearing  as  required  by  the  first  section  of  said 
act,  which  notice  was  duly  published. 

The  hearing  commenced  on  the  23d  day  of  November, 
1869,  and  consumed  a  week;  A  mass  of  testimony  was 
given  and  a  variety  of  questions  were  raised  and  disposed  of, 
with  the  exception  of  the  question  as  to  the  right  of  a 
petitioner  to  appear  upon  the  hearing  and  withdraw  from 
the  petition  or  revoke  his  consent.  It  is  conceded  by  thf 
counsel  of  the  respective  parties,  that  if  the  petitioners  havf 
this  right,  this  application  must  be  denied,  as  a  sufficient 
number  of  the  persons  who  had  signed  the  petition  originally, 
appeared  at  different  times  during  the  hearing,  claiming  the 
right  to  revoke  and  withdraw  their  consent,  to  defeat  the 
application,  although  a  large  number  appeared  on  the  hear- 
ing and  were  allowed  to  unite  in  the  petition  pursuant  to 
the  second  section  of  said  act.  I  shall  therefore,  confine 
myself  mainly  to  the  consideration  of  this  question. 

The  law  of  1869,  under  which  these  proceedings  are 
instituted  provides  an  entirely  new  method  of  ascertaining 
and  determining  whether  the  requisite  number  of  tax  payers 
have  given  their  consent  to  bond  a  town  in  favor  of  pro- 
tected rail  roads  and  I  am  not  aware  of  any  adjudications 
under  this  statute.  It  was  substantially  conceded  on  the 
Argument  by  the  counsel  for  the  contestants,  that  under  the 
difflerent  acts  heretofore  passed  by  the  legislature  authorizing 
towns  to  bond  in  favor  of  rail  roads,-  consents  when  .once 
fairly  obtained,  could  not  be  revoked.  I  do  not  find  any 
reported  case  where  the  question  has  been  distinctly  settled; 
although  Judge  POUTER  in  delivering  the  opinion  of  the 
court  in  the  case  of  the  People  agt.  Mitchell,  (35  N.  Y., 
555,)  says.  "Such  a  submission  was  a  ready  and  con- 
venient form  of  taking  a  popular  vote  where  the  ballot 
would  be  inappropriate,  as  a  mere  numerical  majority  would 
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not  suffice  unless  it  represented  also  a  majority  interest  in 
the  assessment  roll."  The  counsel  for  the  petitioners,  on 
the  argument  presented  the  manuscript  opinion  of  justice 
GOULD,  made  in  1S59,  in  the  case  of  Mann  agt  Westover 
and  others,  under  laws  of  1866—7,  in  regard  to  bonding 
towns  in  aid  of  the  Albany  and  Susquehanna  rail  road,  in 
which  the  learned  justice  says:  "1  am  further  entirely 
unable  to  see  that  any  person  who  had  once  signed  his  name 
to  a  written  consent  unconditionally,  was  by  either  law 
allowed  to  change  his  action  or  in  any  way  retract  it.  The 
law  presumed  he  would  -not  write  his  consent  unless  he 
meant  that  he  consented;  and  it  made  no  provision  for  his 
changing  his  mind  whether  within  one  day  or  one  year." 
I  think  the  opinion  of  Justice  GOULD  has  been  conceded 
to  be  correct  by  the  best  legal  minds  in  the  state,  and  has 
been  acquiesced  in  by  the  profession  generally. 

It  is  claimed  by  the  counsel  opposed  to  this  application 
that  the  act  under  which  these  proceedings  were  instituted 
and  the  mode  of  determining  the  question,  whether  a 
majority  of  tax  payers  have  consented  to  bonding  or  not, 
have  so  changed  the  law  and  the  rights  of  petitioners,  that 
conceding  that  under  previous  laws  a  person  could  not 
revoke  his  consent  under  the  act  in  question  he  has  that 
right.  It  becomes  important  to  examine  this  law  in  order 
to  determine  whether  there  has  been  any  change  effected  by 
it.  The  second  section  of  said  act  provides:  "It  shall  be 
the  duty  of  said  judge  at  the  time  and  place  named  in  the 
said  notice  to  proceed  to  take  proof  as  to  the  said  allegations 
in  said  petition  ;  and  if  it  shall  appear  satisfactorily  to  him 
that  the  said  petitioner  or  the  said  petitioners  and  such  other 
tax  payers  of  said  town  as  may  then  and  there  appear  before 
him,  and  express  a  desire  to  join  as  petitioners  in  said 
petition,  do  represent  a  majority  of  the  tax  payers  of  said 
municipial  corporation,  as  shown  by  the  last  preceding  tax 
list  or  assessment  roll,  and  do  represent  a  majority  of  the  tax- 
able property  upon  said  list  or  roll,  he  shall  so  adjudge  and 
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determine  and  cause  the  same  to  be  entered  of  record.  And 
such  judgment  and  the  record  thereof  shall  have  the  same 
force  and  effect  as  other  judgments  and  records  in  courts  of 
record  of  this  state." 

Under  previous  laws  allowing  towns  to  bond  in  favor  of 
rail  roads,  provision  was  made  for  ascertaining  and  proving 
whether  the  requisite  number  of  tax  payers  had  consented 
to  bond  ~by  affidavits,  and  the  proof  was  entirely  ex  parte. 
The  parties  interested  had  no  opportunity  of  being  heard  or 
contesting  the  question  as  to  whether  the  requisite  majority 
had  actually  consented.  In  many  instances  the  names  of 
tax  payers  appeared  as  consenting,  not  in  the  hand  writing 
of  the  party,  and  no  opportunity  was  given  to  ascertain 
whether  the  signing  was  duly  authorized  or  not.  This  led 
to  confusion  and  litigation  and  a  feeling  of  insecurity  in 
regard  to  the  validity  of  the  bonds  issued  and  in  many  in- 
stances prevented  their  sale,  except  at  a  ruinous  discount. 
This  had  a  tendency  to  defeat  the  objects  of  the  law,  and 
deprived  the  people  of  the  benefits  and  advantages  which 
they  would  otherwise  have  derived  from  giving  aid  to  these 
public  enterprises.  The  legislature  undoubtedly  intended 
by  this  act  to  remedy  these  evils,  by  giving  all  parties  in- 
terested an  opportunity  to  be  heard,  and  the  right  to  contest 
these  questions  before  the  county  judge  after  due  notice, 
and  giving  to  his  decision  all  the  effect  and  authority  of  a 
judgment  of  a  court  of  record.  Has  the  right  of  a  person 
to  withdraw  his  consent  when  once  fairly  obtained,  been 
effected  by  this  act?  This  law  simply  changes  the^mode  of 
ascertaining  whether  or  not  the  requisite  number  of  persons 
have  given  their  consent  to  bond.  I  am  unable  to  see  how 
under  this  law  a  party  has  any  better  claim  to  revoke  his 
consent  than  he  had  under  previous  acts.  Most  clearly,  no 
authority  is  directly  given  by  the  law  itself,  and  I  think, 
none  can  be  inferred  from  the  language  used  or  the  nature 
of  the  proceedings.  Satisfactory  proof  (which  of  course, 
means  sufficient  legal  evidence,)  that  the  persons  whose 
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names  purport  to  be  signed  to  the  petition,  were  signed  by 
them  or  by  their  authority  must  be  made,  and  if  "such 
petitioners"  and  others  uniting  in  the  petition  on  the  hearing, 
do  represent  a  majority  of  the  tax  payers  of  said  town  as 
shown  by  the  last  preceding  tax  list  or  assessment  roll,  and 
do  represent  a  majority  of  the  taxable  property  upon  such 
list  or  roll,  the  county  judge  is  to  adjudge  and  determine 
the  fact,  and  cause  the  same  to  be  entered  of  record  and 
proceed  to  appoint  commissioners.  Upon  such  hearing  if 
signatures  to  the  petition  were  fraudulently  obtained,  and 
that  fact  was  sufficiently  established  by  the  evidence,  it 
would  perhaps,  be  the  duty  of  the  county  judge  to  exclude 
such  names  as  petitioners  in  making  up  his  determination 
and  judgment;  upon  the  principle  that  fraud  vitiates  all 
contracts.  Yet,  there  may  be  room  for  argument  as  to  this 
right  if  the  signing  of  the  petition  is  to  be  regarded  in  the 
same  light  as  a  vote  by  ballot.  But  where  there  is  no  fraud 
in  the  case,  and  a  person  freely  and  voluntarily  gives  his 
consent  to  bind  the  town,  by  deliberately  signing  his  name 
to  a  petition  clearly  setting  forth  all  the*  facts,  I  do  not  see 
upon  any  principle  of  law  or  equity  why  he  should  have  the 
power  of  revocation  or  retraction.  I  think  that  nothing 
short  of  an  express  provision  in  the  law  itself,  could  upon 
any  principle  of  reasoning,  give  him  the  right  to  thus  nullify 
what  he  had  done. 

The  signing  of  the  petition  is  the  same  in  principle  as 
subscribing  to  the  stock  of  a  rail  road,  each  petitioner  in 
effect  becomes  interested  as  a  stock  holder,  and  it  is  well 
settled  that  subscribers  for  stock  cannot  withdraw  their  sub- 
scriptions when  once  made,  even  though  they  were  made 
before  the  incorporation  of  the  company.  (Lake  Ontario, 
Auburn  and  New  York  E.  E.  Co.,  agt.  Mason,  16  N.  Y.y 
451). 

It  would  most  clearly  be  unjust  to  the  other  petitioners 
to  allow  parties  to  withdraw  upon  the  hearing,  after  the 
expense  of  instituting  the  proceedings  before  the  county 
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judge  had  been  incurred,  relying  upon  their  good  faith,  and 
believing  that  they  intended  by  the  act  of  deliberately 
signing  the  petition,  what  upon  every  principle  of  con 
struction,  the  law  would  hold  as  binding  and  conclusive 
upon  them.  The  county  judge  might  with  the  same  pro- 
priety and  be  supported  substantially  by  the  same  reasoning, 
allow  petitioners  to  revoke  and  withdraw  their  consents 
after  the  determination  before  him,  (and  before  any  com- 
missioners had  been  appointed  or  bonds  issued,)  if  the  act  of 
signing  has  no  binding  force  or  effect.  It  would  be  most 
difficult  to  limit  the  exercise  of  this  right  when  once  it  is 
conceded  to  exist. 

The  proceeding  before  the  county  judge,  in  case  the 
petitioners  had  the  right  to  withdraw  their  consent  at  any 
time  before  the  hearing  closed,  would  scarcely  attain  the 
dignity  of  a  political  caucus,  as  the  vote  when  once  deposited 
upon  such  occasions,  cannot  be  withdrawn ;  but  must  be 
counted  for  one  candidate  or  the  other.  If  a  petitioner  has 
the  right  to  have  his  name  stricken  from  the  petition  at  any 
time  during  the  nearing,  he  would  most  clearly  have  the 
right  to  change  his  mind  and  sign  again  before  the  hearing 
closed,  and  thus  have  his  name  erased  and  reinstated  as  many 
times  during  the  hearing  as  he  might  be  convinced  by  the 
one  party  or  the  other  of  his  error  of  action.  It  is  very 
easy  to  discover  how,  in  a  town  with  a  population  as  large 
as  the  town  of  Greene,  with  a  large  number  of  tax  payers, 
honest  men,  who  desire  to  do  in  the  premises  what  would 
be  for  the  interest  of  the  town,  but  influenced  in  their  judg- 
ment and  action  by  the  arguments  and  opinions  of  their 
fellow  townsmen,  might  be  thus  operated  upon  by  the 
friends  and  opponents  of  the  project  and  be  led  honestly  to 
change  their  minds  in  regard  to  the  propriety  of  aiding  the 
rail  rpad ;  and  success  would  be  apt  to  attend  the  efforts  of 
the  party  which  was  the  most  vigilant  and  fertile  in  their 
powers  of  persuasion,  and  thus  the  desire  of  success  would 
be  the  most  absorbing  question,  while  the  real  interests  of 
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the  town,  might  be  entirely  lost  sight  of.  It  was  undoubt- 
edly the  intention  of  the  legislature  to  make  provision  for 
obtaining  the  sentiment  of  a  majority  of  the  persons  in  a 
town  who  must  bear  the  burdens  of  taxation,  and  provisions 
have  been  made  for  obtaining  a  fair  and  honest  expression 
of  the  tax  payers,  where  the  subject  could  be  acted  upon  by 
each  individual,  coolly  and  deliberately,  without  the  excite- 
ment usually  attending  the  decision  of  such  questions  by 
ballot ;  and  I  think,  such  deliberate  signing  of  a  petition 
should  be  regarded  as  decisive  as  the  ballot  at  least.  Had 
the  legislature  provided  that  the  question  should  be 
determined  by  ballot,  it  would  hardly  be  contended  that 
when  the  ballot  was  once  deposited  in  the  box  it  could  be 
withdrawn  even  if  it  could  be  identified.  Yet  stronger 
reasons  would  probably  exist  for  allowing  a  party  to  retract 
his  action  at  the  polls,  where  the  ballot  is  deposited  in 
the  heat  of  a  contest,  than  for  allowing  a  name  to  be 
stricken  from  a  petition  placed  there  coolly  and  with 
deliberation. 

It  is  claimed  by  counsel  for  contestants  that  the  law 
gives  the  right  to  withdraw  to  a  petitioner,  inasmuch  as 
other  tax  payers,  not  petitioners,  have  a  right  on  the  hearing 
to  unite  in  the  petition. 

The  object  of  allowing  others  to  join, 'undoubtedly  was, 
that  all  might  have  an  opportunity  to  unite  in  the  project 
after  notice  had  been  published  calling  their  attention  to 
the  subject.  Had  it  been  the  intention  to  allow  petitioners 
to  withdraw  from  the  petition,  as  well  as  to  allow  other  tax 
payers  to  unite  in  it,  it  cannot  be  doubted  that  a  clause 
would  have  been  inserted  to  that  eftect,  as  the  provision 
allowing  others  to  unite  naturally  leads  the  mind  directly 
to  that  subject.  The  claim  that  petitioners  may  withdraw 
is  based  upon  the  fact  that  the  Jaw  expressly  authorizes 
others  to  unite;  were  it  not  for  this  fact,  it  would-doubtless 
be  conceded  that  no  such  right  exists;  yet  how  can  it  be 
said  that  the  clause  allowing  tax  payers  to  unite  in  the 
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petition,  confers  the  right  to  withdraw  when  nothing  is  said 
or  intimated  upon  the  subject?  The  question  is  not  what 
ought  the  law-makers  to  have  done,  but  what  did  they  do  I 
Again  it  is  claimed  that  this  is  a  special  proceeding  and  in 
court,  instituted  by  petition,  and  as  in  the  case  of  other 
special  proceedings  under  the  Code,  a  petitioner  has  a  right, 
at  any  time  before  judgment  to  withdraw  his  petition. 

I  am  unable  to  see  how,  in  any  manner,  the  county  judge 
acts  as  a  court  or  that  this  is  a  proceeding  in  court.  The 
law  simply  provides,  that  the  proofs  shall  be  taken  before 
the  county  judge,  and  the  result  when  ascertained  shall  be 
entered  of  record,  and  such  determination  shall  have  the 
fore  and  effect  of  a  judgment  of  a  court  of  record.  If  this 
is  a  proceeding  in  court  what  court  is  it  in  ?  If  it  is  in  the 
supreme  or,  county  court,  then  the  decision  is  the  decision 
of  a  court  of  record,  and  there  was  no  necessity  on  the  part 
of  the  legislature  to  raise  the  decision  of  the  county  judge 
to  the  dignity  of  a  judgment  of  a  court  of  record,  giving  it 
equal  force  and  effect.  The  fact  that  the  legislature 
designated  the  county  judge  as  the  officer  before  whom  the 
proof  should  be  taken,  does  not  make  it  a  proceeding  in 
court,  neither  does  the  fact  that  his  determination  is  to 
have  the  force  and  effect  of  a  judgment  of  a  court  of 
record. 

The  law  might  have  designated  the  county  clerk  or  any 
other  person  before  whom  such  proof  should  be  made,  and 
have  given  equal  force  and  effect  to  this  decision,  yet  this 
would  not  in  any  manner,  constitute  it  a  case  in  court  or  a 
special  proceeding  under  the  Code.  There  are  many  pro- 
ceedings under  special  statutes  in  which  the  legislature  have 
made  particular  acts  and  determinations  as  effective  and  con- 
clusive as  the  decisions  of  county  judges  under  these  pro- 
ceedings, yet  they  would  hardly  be  claimed  to  be  decisions 
in  court  on  that  account.  But  whether  this  is  a  proceeding 
in  court,  or  otherwise,  it  is  clear  that  the  county  judge  has 
no  power,  except  what  is  conferred  by  the  statute  itself,  and 
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he  could  not  allow  the  petitioners  to  withdraw  without 
violating  the  express  provisions  of  the  law  which  requires 
him  to  determine  whether  *•  said  petitioners,"  not  such  of 
them  as  have  not  withdrawn  and  such  other  tax  payers  as 
may  unite  on  the  hearing,  constitute  a  majority  appearing 
upon  the  tax  lisj  or  assessment  roll. 

On  the  hearing  the  contestants  claimed  the  right  to  show 
that  persons  whose  names  appeared  upon  the  assessment  roll 
as  owning  property,  did  not  in  fact  own  the  property,  but 
occupied  the  same  as  tenants,  and  in  some  cases  that  wives 
were  the  real  owners  instead  of  their  husbands  to  whom  the 
property  was  assessed. 

I  think  it  was  clearly  the  intention  of  the  legislature  to 
make  the  assessment  roll  the  only  basis  for  determining  who 
are  or  are  not  tax  payers  in  said  town,  and  conclusive  upon 
this  question. 

The  county  judge  had  no  right  to  try  the  question  of 
title  to  property,  and  thus  contradict  the  assessment  roll. 
If  a  persons  name  appeared  upon  the  roll  as  the  owner  of 
property  that  fact  was  conclusive  upon  the  question  of 
ownership,  and  it  was  so  held  upon  the  hearing.  The 
legislature  had  a  right  to  say  how  this  question  should  be 
determined — and  having  fixed  upon  the  last  preceding  tax 
list  or  assessment  roll  as  the  test  and  confined  the  county 
judge  on  the  hearing  to  the  persons  whose  names  appear 
thereon,  as  the  owners  of  property,  for  the  purposes  of 
this  proceeding,  they  must  be  regarded  as  the  owners  of  the 
property.  They  are  the  tax  payers  referred  to  in  the 
statute. 

It  was  also  claimed  by  the  contestants,  in  regard  to 
estates  of  deceased  persons  appearing  upon  the  roll,  that 
they  had  the  right  to  show  who  were  the  heirs  and  next  of 
kin  entitled  to  the  property,  and  that  such  persons  should  be 
counted  as  the  owners  of  property  on  such  roll,  although 
their  names  did  not  appear  thereon.  I  think  this  evidence 
was  properly  excluded. 
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If  such  is  the  case,  it  would  be  necessary  to  ascertain 
the  amount  of  personal  property  belonging  to  such  estates, 
the  amount  of  debts,  and  whether  it  was  necessary  to  sell 
the  real  estate  to  pay  the  debts,  the  amount  each  heir  was 
entitled  to,  as  not  only  the  names — but  the  amount  of 
property  represented  by  each  must  be  shown,  and  a  variety 
of  other  points  incident  to  the  determination  of  these 
questions.  I  think  it  quite  clear  too,  that  if  contestants 
can  go  behind  the  assessment  roll,  the  other  party  can  do 
the  same  and  obtain  signatures  to  the  petition  of  property 
owners  not  on  the  roll. 

If  such  a  construction  obtain  it  was  idle  to  make  any 
provision  about  the  assessment  roll.  It  is  no  guide  in  the 
proceedings,  and  issues  are  left  to  the  county  judge  so 
numerous  and  difficult  that  their  determination  is  wholly 
impracticable.  It  cannot  be  possible  that  the  legislature 
intended  such  litigation  upon  the  hearing,  nor  can  I  find 
any  evidence  of  such  intention  in  the  law. 

After  giving  the  subject  a  careful  consideration,  I  am 
satisfied  that  the  petitioners,  and  the  other  tax  payers  who 
appeared  before  me  on  the  hearing  and  expressed  a  desire 
to  join  in  the  petition,  do  represent  a  majority  of  the  tax 
payers  of  the  town  of  Greene,  as  shown  by  the  last  preced- 
ing tax  list  or  assessment  roll,  and  do  represent  a  majority 
of  the  taxable  property  upon  said  list  or  roll,  and  I  must 
so  adjudge  and  determine  in  accordance  with  the  statute. 

The  judgment  directed  by  the  county  judge  was  as 
follows : 

In  the  matter  of  the  application  of  the  tax  payers  of  the 
town  of  Greene,  Chenango  county,  under  chapter  907  of 
the  laws  of  1869,  to  issue  the  bonds  of  said  town  and  invest 
the  same,  or  the  proceeds  thereof,  in  the  stock  of  the  Greene 
rial  road  company. 

Before  H.  G.  PRINDLE,  Chenango  county  Judge. 
Whereas,  on  the  8th  day  of  November,  1S69,  an  applica- 
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tion  was  made  to  the  county  judge,  of  the  county  of 
Chenango,  by  certain  tax  payers  of  the  town  of  Greene,  in 
said  county,  purporting  to  be  a  majority  of  the  tax  payers 
of  said  town,  whose  names  appear  upon  the  last  preceding 
tax  list  or  assessment  roll  of  said  town,  as  owning  or  re- 
presenting a  majority  of  the  taxable  property  in  the  cor- 
porate limits  of  such  town,  by  petition  verified  by  five  of 
the  petitioners,  setting  forth  that  they  are  a  majority  of  the 
tax  payers  of  said  town,  and  represent  a  majority  of  the  tax- 
able property  of  said  town,  and  that  they  desire  that  such 
town  shall  create  and  issue  its  bonds  to  the  amount  of  one 
hundred  and  ninety-eight  thousand  and  seven  hundred  dollars, 
and  invest  the  same,  or  the  proceeds  thereof  in  the  Greene 
rail  road  company,  (said  rail  road  company  being  a  com- 
pany in  this  state,)  and  praying  the  said  county  judge  to 
take  all  and  singular  the  proceedings  requisite  for  the  pur- 
pose pursuant  to  the  statute  in  such  case  made  and  provided. 
Whereupon  the  said  county  judge,  on  said  8th  day  of 
November,  1869,  pursuant  to  the  statute,  duly  made  an 
order  that  a  notice  should  be  forthwith  published  in  the 
tl  Chenango  American,"  a  newspaper  published  at  Greene, 
in  the  said  county  of  Chenango,  directed  "  to  whom  it  may 
concern,"  setting  forth  that  on  the  23d  day  of  November, 
1869,  at  ten  o'clock  in  the  forenoon  of  that  day,  at  the  office 
of  said  county  judge,  in  the  village  of  Norwich,  in  said 
county,  the  said  county  judge  would  proceed  to  take  proof 
of  the  facts  set  forth  in  said  petition ;  as  to  the  number  of 
tax  payers  joining  in  said  petition,  and  as  to  the  amount  of 
taxable  property  represented  by  them  pursuant  to  chapter 
907  of  the  laws  of  1869,  and  directing  that  said  proof  be 
taken  in  said  matter  at  the  time  and  place  aforesaid.  And 
whereas,  on  the  said  23d  day  of  November,  1869,  at  ten 
o'clock  in  the  forenoon  of  that  day,  proof  by  affidavit  having 
been  duly  made  to  the  said  county  judge  of  the  publication 
of  said  notice  pursuant  to  said  order,  the  parties  interested 
in  said  matter  and  proceedings  appeared  before  said  county 
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judge  at  his  office  aforesaid.  E.  H.  PRINDLE,  Esq., 
appearing  as  counsel  for  said  petitioners  and  in  favor  of  said 
application  and  NEWTON  and  TILLSON,  Esqrs.,  appearing  as 
counsel  for  those  opposed  to  said  application,  and  on  that 
day,  and  the  days  to  which  said  proceedings  were  duly 
adjourned,  made  proofs  aud  allegations  before  me  of  the  facts 
set  forth  in  the  said  petition,  as  to  the  number  of  tax  payers 
joining  in  such  petition,  and  as  to  the  amount  of  taxable 
property  represented  by  them,  as  shown  by  the  last  pre- 
ceding tax  list  or  assessment  roll  of  said  town,  and  as  to  the 
whole  number  of  tax  payers  of  said  town,  and  the  whole 
amount  of  taxable  property  of  said  town,  as  shown  by  the 
said  last  preceding  tax  list  or  assessment  roll  of  said  town, 
and  of  all  other  facts  necessary  to  be  taken  into  considera- 
tion relating  thereto  ;  and  other  tax  payers  of  said  town  of 
Greene,  then  and  there  appeared  before  said  county  judge 
and  expressed  a  desire  to  join  as  petitioners  in  said  petition, 
and  did  so  join  as  petitioners  in  said  petition ;  and  proof 
being  taken  as  to  the  number  of  tax  payers  so  joining  in. 
said  petition,  and  as  to  the  amount  of  taxable  property 
represented  by  them,  as  appearing  upon  the  said  tax  list  or 
assessment  roll,  and  after  hearing  the  arguments  of  the 
counsel  aforesaid,  it  appearing  satisfactorily  to  the  said 
county  judge,  that  the  said  petitioners  whose  names  appear 
upon  said  tax  list  or  assessment  roll  and  the  other  tax  payers 
aforesaid  of  said  town  who  did  then  aud  there,  on  such 
proceedings,  appear  before  him,  and  express  a  desire  to  join 
as  petitioners  in  said  petition  as  aforesaid,  and  did  so  join, 
and  whose  names  also  appear  upon  said  tax  list  or  assess- 
ment roll;  do  represent  a  majority  of  the  tax  payers  of  said 
town,  as  shown  by  the  said  last  preceding  tax  list  or  assess- 
ment roll  (said  tax  list  or  assessment  roll  being  the  tax  list 
or  assessment  roll  of  the  year  1869,)  and  do  represent  a 
majority  of  the  taxable  property  upon  said  list  or  roll,  and 
that  the  said  amount  of  bonds  named  in  such  petition  does 
not  exceed  twenty  per  cent  of  the  whole  amount  of  taxable 
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property  as  shown  by  said  tax  list  or  assessment  roll :  It  is 
hereby  adjudged  and  determined  by  the  said  county  judge, 
and  the  said  county  judge  doth  hereby  adjudge  and  deter- 
mine, in  pursuance  of  the  statute  in  such  case  made  and 
provided,  that  the  said  petitioners  whose  names  appear  upon 
said  tax  list  or  assessment  roll,  and  the  other-  tax  payers 
aforesaid  of  said<|own  who  did  then  and  there  on  such  pro- 
ceedings appear  before  him  and  express  a  desire  to  join  as 
petitioners  in  said  petition  as  aforesaid,  and  did  so  join,  and 
whose  names  also  appear  upon  said  tax  list  or  assessment 
loll,  do  represent  a  majority  of  the  tax  payers  of  said  town, 
as  shown  by  the  said  last  preceding  tax  list  or  assessment 
roll,  (the  same  being  the  tax  list  or  assessment  roll  of  the 
year  1869,)  and  do  represent  a  majority  of  the  taxable 
property  of  said  town,  as  shown  by  said  last  preceding  tax 
list  or  assessment  roll :  And  the  said  county  judge  hereby 
opders  and  directs  that  this  judgment  and  determination  be 
duly  entered  of  record  with  the  clerk  of  the  county  of 
Chenango. 

In  witness  whereof  the  said  county  judge  hath  hereunto 
set  his  hand  this  3d  day  of  February,  1870. 

H.  G.  PRINDLE,  Chenango  County  Judge. 

On  this  motion  for  a  certioran, 

ISAAC  S.  NEWTON,  for  the  contestants 
E.  H.  PRINDLE  and  HENRY  R.  MYGATT,  for  the  com- 
missioners, and  the  town  of  Greene. 

I.  A  railway  is  so  far  considered  in  the  nature  of  an  im- 
proved highway  that  the  legislature  may  empower  towns 
and  counties  to  subscribe  for  stock  in  such  companies  whose 
road  pass  through  such  towns  or  counties.  The  policy  of 
such  legislation  is  in  no  degree  a  question  for  the  court  j 
that  belongs  exclusively  to  the  people  and  their  representa- 
tives. 
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Since  the  recent  decisions  in  the  court  of  appeals  no 
court  will  question  the  authority  of  the  legislature  to  enact 
laws  enabling  a  town  to  subscribe  for  stock  in  a  railroad, 
issue  its  bonds,  or  to  raise  money  by  tax  or  to  pay  for  the 
same.  (Sank  of  Home  agt.  Village  of  Borne,  18  N.  T.,  38 ; 
People  agt.  Mitchell,  35  N.  Y.}  551). 

In  Thompson  agt.  Lee  County,  the  supreme  court  of  the 
U.  S.,  declared  that  the  legislature  of  the  state  unless  re- 
strained by  the  organic  law,  has  the  right  to  authorize  a 
municipal  corporation  to  take  stock  in  a  railway  or  other 
work  of  internal  improvement,  and  to  borrow  m»ney  to  pay 
for  it.  (3  Wallace,  327). 

In  the  case  last  cited  from  35  N.  Y.,  our  court  of 
appeals  adopted  the  same  rule,  and  in  the  exact  terms, 
declared  by  the  supreme  court  of  the  United  Sates. 

It  has  been  claimed  as  unjust  and  opposed  to  the  funda- 
mental principles  of  the  social  compact,  to  authorize  a 
majority  to  compel  a  minority  to  contribute  to  objects  which 
they  disapproved  and  opposed.  The  objection  would  lie 
with  equal  reason  against  every  act  of  the  legislature  creat- 
ing a  public  municipal  corporation,  in  opposition  to  the  will 
of  any  one  who  can  be  made  subject  to  its  action. 

It  is  a  fundamental  principle  of  our  institutions  both 
sovereign  and  corporate  that  majorities  must  govern,  that 
minorities  must  submit. 

II.  The  tax  payers  who  petitioned  the  county  judge  for 
the  right  to  issue  bonds  for  the  railroad  stock  cannot  with- 
draw their  names  and  discharge  themselves  from  liability. 
This  point  was  decided  as  early  as  1816  in  the  English  Court 
of  Exchequer,  where  it  was  held  in  Kidwelly  Canal  Co.  agt. 
Hdby,  that  one  of  several  persons  who  subscribed  to  an 
agreement  inter  se  to  promote  a  joint  undertaking  or  com- 
mon purpose,  cannot  withdraw  his  name  and  discharge 
himself  from  the  engagement,  without  the  consent  of  the 
subscribers.  (2  Price,  93). 

In  that  case  it  appeared  that  the  defendant  was  one  of 


NEW  YORK  PRACTICE  REPORTS.  529 

Matter  of  Tax  Payers  of  Town  of  Greene. 

the  original  subscribers  to  the  first  proposals  of  uniting  for 
the  purpose  of  effecting  the  objects  of  the  company,  and  to 
the  intended  measure  of  obtaining  an  act  of  parliament  as 
the  foundation  of  the  undertaking: — that  he  had  signed  his 
name  to  a  paper  purporting  to  be  a  list  of  subscribers  to  the 
plan  in  August,  1811. 

That  the  act  of  parliament  was  obtained  in  June,  1812; 
that  during  the  progress  of  the  bill  the  defendant  expressed 
his  wish  to  withdraw  his  subscription,  and  desired  that  his 
name  might  not  be  inserted  in  the  bill,  and  his  name  was 
not  inserted  in  the  bill. 

The  action  was  to  recover  calls  from  the  defendant,  when 
it  was  contended  by  his  counsel  that  the  defendant  was  at 
any  time  competent  to  abandon  the  project  previous  to  the 
passing  of  the  bill;  that  having  declared  himself  no  longer 
a  subscriber  before  the  committee  of  the  house,  he  had 
become  completely  discharged. 

THOMSON,  CWf  Baron  said :  "  The  form  of  this  action 
has  been  rightly  adopted,  under  the  direction  of  the  act.  It 
was  incumbent  on  the  plaintiff  to  show  that  the  defendant 
was  a  proprietor,  and  the  question. is,  whether  the  evidence 
in  fact  does.  It  is  said,  that  he  became  a  proprietor  by 
signing  a  paper,  by  which  certain  persons  agree  to  unite  for 
the  purpose  of  carrying  the  undertaking  into  execution. 
An  act  of  parliament  to  enable  them  to  effectuate  their  in- 
tention was  passed  incorporating  certain  persons  by  namer 
as  proprietors  for  carrying  the  undertaking  into  execution 
(among  whom  that  of  the  defendant  does  not  occur),  together 
with  such  persons  as  shall  hereafter  be  possessed  of  any 
shares  in  the  undertaking.  No  doubt,  the  defendant  was 
one  of  the  parties  agreeing  to  undertake  the  execution  of 
the  projected  plan,  and  the  act  which  was  obtained  pro- 
ceeded on  the  footing  of  that  agreement.  It  seems  that 
while  the  bill  was  in  progress  the  defendant  objected  to 
being  longer  considered  as  one  of  the  subscribers  and  re- 
quested his  name  might  be  struck  out. 
VOL.  XXXVIII.  34 
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{l  As  to  the  defendant's  withdrawing,  on  which  so  much 
stress  has  been  laid,  he  could  not  discharge  himself  by  any 
declaration  to  that  effect,  nor  was  the  committee  competent 
to  consent  to  such  withdrawing."  . 

GRAHAM,  Baron.  "The  main  question  is  whether  he 
was  bound  by  his  original  subscription,  and  if  so,  whether 
he  was  subsequently  released  ?  The  agreement  he  sub- 
scribed was  binding,  nor  can  a  man  renounce  by  such 
means  as  Raby  adopted.  Nor  did  the  omission  of  his  name 
by  the  committee,  discharge  him,  more  than  Lord  CAWDOR 
and  Lord  DYNEVOR.  There  must  for  that  purpose  have 
been  an  explicit  consent  of  the  other  adventurers." 

WOOD,  Baron.  "The  questions  in  this  case  are:  1st. 
Whether  the  defendant  was  an  original  subscriber  to  the  un- 
dertaking intended  to  be  carried  into  effect  by  that  act; 
and  2dly.  Whether,  if  he  were  so,  he  has  discharged  himself 
by  what  had  been  done  1 — 

"  It  is  immaterial  to  ascertain  whether  the  defendant 
voted  in  respect  of  his  original  subscription,  or  of  his  as- 
signed shares.  The  heading  of  the  instrument  differs  only 
in  words,  but  not  in  substance,  from  the  act.  They  are 
called  subscribers  in  each. 

"  Then  is  he  discharged  from  his  subscription  by  what  he 
has  done  ?  Whenever  there  is  an  agreement  between  sev- 
eral, one  party  cannot  withdraw  without  the  consent  of  the 
others,  as  in  the  case  of  creditors  having  agreed  to  take 
composition,  one  cannot  retract  without  the  consent  of  all 
the  rest.  Here,  it  is  admitted,  there  was  no  consent,  and 
his  declaration  of  abandoning  amounts  to  nothing." 

RICHARDS,  Baron.  "  One  of  the  necessary  means  for 
carrying  into  execution  the  plan,  towards  which  the  per- 
sons whose  names  appear  to  this  paper  have  subscribed,  was 
the  procuring  of  an  act  of  parliament.  That  was  a  neces- 
sary step,  and  must  therefore  be  upheld.  Ruby  was  a  sub- 
scriber to  this  paper  and  was  bound  by  its  terms  to  adopt 
every  measure  necessary  to  its  execution.  If  Raby  had  not 


NEW  YORK  PRACTICE  REPORTS. 


Matter  of  Tax  Payers  of  Town  of  Greene. 


endeavored  to  withdraw,  there  would  have  been  no  doubt 
of  his  liability  ;  then  the  question  becomes  whether  he  has 
in  fact  withdrawn,  and  I  think  he  has  not,  inasmuch  as  he 
could  not  do  so,  without  the  consent  of  all  those  with  whom 
he  had  become  engaged  in  the  undertaking." 

In  Indiana,  The  Wabash  &  Mount  Vernon  Plank  Road 
Co.,  sued  E.  S.  &  T.  S.  Johnson  upon  an  alleged  subscrip- 
tion of  stock  and  recovered. 

On  appeal  — 

PERKINS,  J.  "The  company  was  organized  under  the 
general  plank  road  law,  some  time  after  the  Johnsons  had 
subscribed  and  after  numerous  other  persons  had  subscribed, 
but  before  the  organization  of  the  corporation  ;  the  Johnsons 
without  the  consent  of  the  other  subscribers,  with  a  pen- 
knife, so  defaced  their  subscription  as  to  render  it  partly  il- 
legible, but  not  to  such  an  extent  but  that  it  could,  though 
with  difficulty,  be  read,  and  they  did  this  with  the  inten- 
tion of  withdrawing  the  subscription.  The  remaining  sub- 
scribers subsequently  effected  a  legal  corporate  organization, 
and  that  organization  sues  the  Johnsons  upon  their  muti- 
lated subscription." 

"  The  erasure  of  the  subscription  did  not  per  se  prevent 
a  suit  upon  it.  (Ind.  Dig.  §$  86,  166  pp.  204,  216.)  Ex- 
planatory parol  evidence  was  admissible.  (Hatch  agt.  Dick- 
inson, 7  Blackf.  48.) 

"  The  title  of  the  act  under  which  the  company  was  or- 
ganized, is  "  an  act  authorizing  the  construction  of  plank, 
McAdamized  and  gravel  roads."  Such  roads  in  this  state 
we  know  historically  have  almost  uniformly  been  construc- 
ted by  corporate  associations;  they  have  been  the  agents 
for  the  construction,  and  we  think  provisions  furnishing 
legal  and  usual  instrumentalities  to  accomplish  a  legal  ob- 
ject may  be  properly  connected  with  that  object  considered 
as  a  subject  of  legislation,  (1  E.  S.  394.)  The  main  point  in 
this  case  is  whether  the  Johnsons  could  withdraw  their  sub- 
scription, the  other  subscribers  not  consenting,  and  we 
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think  they  could  not.  The  point  has  been  directly  decided 
in  Lake  Ontairio,  &c.,  Railroad  Company  agt.  Mason,  16 
N.  Y.  Court  of  App.  451.  We  follow  that  decision." 

That  decision  arose  upon  a  subscription  of  stock  made  before 
the  incorporation  of  a  railroad  company,  wherein  it  was 
held  that  the  subscription  was  obligatory  although  no  cash 
payment  whatever  was  made,  and  that  the  right  to  member- 
ship is  a  sufficient  consideration  for  the  subscriber's  liability, 
and  he  cannot  revoke  his  subscription. 

The  opinion  of  the  court  of  appeals  by  BROWN  J.,  was 
as  follows : 

"  The  subscription  of  the  defendant  to  the  articles  of  as- 
sociation was  in  effect  a  contract  to  pay  for  and  accept  the 
twenty  shares  of  stock.  The  advantages  derived  from  being 
a  member  of  such  a  company  and  of  the  consequent  right 
to  participate  in  the  pecuniary  dividends  is  a  positive  bene- 
fit, and  where  the  agreement  secures  that  advantage  to 
the  subscriber  on  the  organization  of  the  company,  the  ob- 
jection of  a  want  of  consideration  cannot  be  made  with 
success."  (The  Hamilton  and  Deanesville  PlanTc  Road  Co. 
agt.  Rice,  7  Barb.  S.  C.  E.  157 ;  Stanton  agt.  Wilson,  2 
Hill  153  ;  Barker  agt.  BucJclin,  2  Denio  45;  The  Schenec- 
tady  and  Saratoga  Plank  Road  Co.,  agt.  Thatcher,  1  Kern. 
102;  Barnes  agt.  Ferine,  2  id.  18.)  If  the  contract  to  pay 
for  and  take  the  stock  was  a  valid  contract  made  upon  a 
sufficient  consideration,  then  his  subscription  was  not  open 
to  revocation.  Until  the  incorporation  of  the  company  was 
perfected  the  other  subscribers  had  an  interest  in  its  execu- 
tion, and  performance  of  which  they  could  not  be  deprived 
by  the  act  of  the  defendant." 

In  the  case  of  Mason  agt.  Westover  and  others,  and  another 
case  before  Mr.  Justice  GOULD,  in  1859,  the  question  now 
to  be  determined  was  then  adjudged,  where  the  court  had 
unadvisedly  issued  an  injunction,  the  court  said  : 

"  I  am  further  entirely  unable  to  see  that  any  person  who 
had  once  signed  his  name  to  a  written  consent,  uncondition- 
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ally,  was  by  either  law  allowed  to  change  his  action  or  in 
any  way  retract  it.  The  law  presumed  he  would  not  write 
his  consent  unless  he  meant  that  he  consented,  and  it  made 
no  provision  for  his  changing  his  mind,  whether  within  one 
day  or  one  year. 

I  am  constrained  to  say  that  I  granted  these  injunctions 
unadvisedly,  without  having,  in  the  then  pressing  emer- 
gency, time  for  examining  the  cases,  and  that  they  must  be 
dissolved." 

The  court  of  appeals  in  the  recent  case  of  The  People 
agt.  Mitchell  (35  N.  Y.  555)  opinon  by  PORTER  J.,  regarded 
the  consent  of  the  tax-payers  to  the  subscription  for  stock 
and  the  issue  of  town  bonds  to  aid  a  public  enterprize  in 
which  the  subscribers  were  deeply  concerned,  and  in  which 
the  community  in  which  they  resided  were  interested,  as 
"  a  ready  and  convenient  form  of  talcing  a  popular  vote" 

In  Connecticut  in  the  supreme  court  of  errors,  in  the 
Society  for  Savings  agt.  City  of  New  London,  (20  Conn.  174,) 
where  bonds  were  issued  by  a  city  to  be  loaned  to  a  railroad 
company,  it  was  held  that  the  acquiescence  of  the  city  of 
New  London  in  voting  to  issue  the  bonds  was  a  valid  act,  and 
could  not  be  repudiated.  The  court  by  ELLSWORTH,  J.  say : 

tl  We  must  believe  that  after  such  acquiescence  it  would 
be  an  outrage  upon  morality  and  justice,  and  an  impeach- 
ment of  the  integrity  of  the  citizens  of  New  London,  to  allow 
the  city  to  repudiate  its  obligations.  Many  of  the 'citizens 
we  well  know  disapprove  of  and  condemn  such  a  repudia- 
tion, and  we  trust  all  of  them  would  do  so  were  it  a  simple 
transaction  between  man  and  man,  where  the  culpabrlity 
could  not  be  thrown  off  upon  a  municipal  corporation. 
But  it  is  this  very  circumstance  which  enhances  the  im- 
propriety of  the  act  of  repudiation,  for  the  integrity  of  a 
public  body  is  its  principle  virtue.  To  violate  or  impair 
this,  is  to  undermine  government  itself,  and  to  destroy  the 
very  institutions  of  the  civil  state.  Such  repudiation  cannot 
receive  the  countenance  of  this  court  of  justice." 
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The  constitution  of  the  United  States  was  regarded  as  a 
new  experiment  in  the  history  of  nations.  Its  framers  made 
use  of  the  best  lights  to  form  and  adjust  its  parts  and 
mould  its  materials,  and  if  they  could  not  pronounce  it  per- 
fect, they  provided  for  amendments,  providing  that  two 
thirds  of  congress  or  of  the  legislatures  of  the  states,  concur 
in  proposing  or  requiring  amendments  to  be  proposed,  and 
three  fourths  of  the  states  must  ratify  them.  Several 
amendments  have  been  proposed  and  adopted.  Whenever 
a  state  votes  by  its  legislature  for  an  amendment,  that 
amendment  to  use  the  word  of  the  constitution  is  ratified 
by  the  legislature,  and  when  so  confirmed,  the  vote  can 
never  be  withdrawn.  Story  in  his  commentaries  on  the 
constitution,  vol.,  3  §  1824,  says :  "  Time  is  thus  allowed 
and  ample  time  for  deliberation  both  in  proposing  and 
ratifying  amendments.  Indeed,  years  may  elapse  before  a 
deliberate  judgment  maybe  passed  upon  them." 

It  would  therefore  seem  that  whenever  a  vote  is  cast  by 
an  individual,  municipality,  or  a  legislature,  by  ballot, 
resolution  or  petition,  that  vote  is  irrevokable. 

III.  The  county  judge  had  jurisdiction  of  the  subject 
matter,  and  his  judgment  determining  the  qustion  at  issue, 
has  by  the  act  itself  the  same  force  and  effect  as  other 
judgments  in  courts  of  record.  The  county  judge  was 
fit  and  competent  to  determine,  and  did  determine  that  a 
majority  of  the  tax  payers  of  the  last  assessment  list,  re- 
presenting a  majority  of  the  taxable  property,  did  petition 
for  the  bonding  of  the  town.  Jurisdiction  of  the  subject 
matter  on  the  part  of  the  county  judge  was  made  to  depend 
npon  the  petition,  and  the  petitioners  finally  appearing 
before  him.  The  county  judge  gave  many  days  of 
patient  attention  and  labor,  to  determine  the  question  pre- 
sented for  his  decision,  and  his  able  and  well  considered 
opinion  proved  that  he  was  a  wise  depository  of  the  trus-t 
confided  to  him.  In  that  judgment  there  should  be  perfect 
acquiescence. 
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IV.  Any  further  litigation  of  this  question  would  be 
worse  than  useless.  The  certiorari  therefore  should  not  be 
allowed.  In  the  case  of  Brown  and  Fitch  agt.  Wesson  and 
Wesson,  (I  How.  Sp.  Term,  141,)  a  certiorari  was  allowed 
upon  a  mistaken  statement  of  the  facts.  On  motion  to  quash 
the  same,  founded  upon  affidavits  which  stated  the  real  facts, 
the  court  by  BRONSON,  C.  J.,  granted  the  same,  saying  ifc 
would  be  worse  than  useless  to  go  on  with  the  litigation." 

By  the  court,  BOARDMAN,  J. — Upon  the  hearing  of  this 
matter  upon  the  return  of  the  order  to  show  cause  why  a 
writ  of  certiorari  should  not  issue  to  the  county  judge  of 
Chenango  county,  to  bring  up  proceedings  had  before. him 
in  determining  whether  a  majority  of  the  tax  payers,  and  of 
the  taxable  property  of  said  town  had  consented  to  the 
issuing  of  said  bonds,  the  writ  of  certiorari  is  denied. 

This  denial  is  based  upon  the  admitted  fact  that  such 
majorities  had  consented  prior  to  the  adjudication  of  said 
county  judge,  if  I  should  hold  that  a  consent  once  given 
could  not  be  withdrawn.  The  authorities  are  too  clear  to 
leave  a  doubt  in  my  mind,  that  such  consent,  once  given, 
with  knowledge  of  the  facts,  cannot  be  withdrawn  at  the 
mere  will  of  the  person  giving  his  consent.  The  motion  is 
therefore  denied  without  costs. 
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CONTAINED  IN  THE  FOLLOWING  REPORTS: 

38  Howard's  Pr.  E.;  53  and  54  Barbour's  R.;  6  Abbott, 
N.  S.;  and  1  and  2  Keyes1  It. 


ABATEMENT. 

1.  The  defendant  had  subscribed,  in  his 
own  name  simply,  for  fifty  shares 
($2,500)  of  the  stock  of  the  "Erie  and 
New  York  City  Railroad.  At  the 
same  time  he  subscribed  for  fifty  other 
•hares,  writing  his  name  and  annexing 
thereto  the  letter*  "  Exr.,"  saying  that 
he  would  take  fifty  shares  for  an  estate 
•  of  which  he  was  executor : 

Hdd,  that  these  subscriptions  were  two 
separate  and  independent  contracts, 
and*  that  the  pendency  of  an,  action  to 
enforce  the  payment  of  the  first,  af- 
forded no  sufficient  ground  for  abating 
the  action  to  enforce  the  payment  of 
the  second.  (Erie  and  N.  Y.  City 
R.  B.  agt.  Patrick,  2  Keya,  256.) 

ACCORD  AND  SATISFACTION, 

1.  A  partnership  firm  in  embarrassed 
circumstances — afterwards  found  to  be 
insolvent — after  conference  with  a  few 
of  their  leading  creditors,  signed  a 
writing,  suggested  and  drawn  up  by 
one  of  the  creditors  present  at  the  con- 
ference, proposing,  upon  condition  of  a 


release  from  their  indebtedness,  to  as- 
sign all  their  partnership  effects  to 
three  of  the  creditors  named,  in  trust, 
to  be  converted  into  money  and  divided 
pro  rata  among  all  their  creditors ; 
reserving,  however,  $1,000  for  each 
partner,  unconditionally,  to  pay  per- 
sonal debts  and  expenses.  An  accept- 
ance of  the  proposal,  also  drawn  by 
one  of  the  creditors,  was  signed  by  all 
principal  creditors  of  the  firm.  An 
assignment  was  duly  executed  accord- 
ing to  the  terms  of  the  proposal  and 
acceptance. anil  the  assignees  took  pos- 
session and  executed  their  trust. 
There  was  realized  from  the  assets 
only  sufficient  to  pay  about  thirty  cents 
on  the  dollar  of  the  firm's  indebtedness. 
The  plaintiffs  in  this  action  were  cred- 
itors of  the  firm,  and  signed  the  ac- 
ceptance, but  refused  to  accept  their 
pro  rata  dividend,  and  brought  suit 
against  the  firm  to  recover  their  debt, 
alleging  fraud  in  procuring  the  release: 

Held,  that  the  transaction  was  good,  as 
an  accord  and  satisfaction  between  the 
parties  to  it.  (Therasson  agt  Peterton, 
ZKeyet,  636.) 

2.  It  seems  it  was  not  necessary  that  the 
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creditors  should  accept  the  assignment; 
that  the  debtor  having  done  all  that 
the  creditors  agreed  to  accept  in  satis- 
faction of  their  claims,  the  accord  was 
sufficiently  executed.  (Id.) 


ACTION. 

1.  An  action  does  not  lie  by  the  seller  of 
merchandize,  against  the  master  and 
owners  of  a  vessel  on  which  it  has 
been  shipped  bv  a  fraudulent  purchaser 
to  recover  back  the  possession,   after 
the  master,  in  the  usual  course  of  bus- 
iness, and  without  notice,  has  given  a 
negotiable  bill  of  lading  therefor  to  the 
fraudulent  buyer.      (Western   Trans- 
portation Co.,  agt.  Marshall,   6  Alb., 
N.  S.,  280.) 

2.  Third  persons  making  advances  to  the 
fraudulent  buyer,   in  good   faith  and 
without  notice,   on  the  credit  of  such 
bill  of  laaing,'are  also  protected.  (Id.) 

3.  The  rule  that  one  purchasing  in  good 
faith  from  a  fraudulent  vendor  acquires 
a  good  title,  is  applicable  to  such  cases. 
(Id.) 

4.  Upon  a  contract  which  liquidates  the 
amount  of  a  debt,  and  provides,  that 
times  of  payment  are  to  be   arranged 
after   the  consummation    of  another 
contract  to  be  made  by  the  debtor  with 
a  third  person,  the  creditor  may  main- 
tain an  action  for  immediate  payment, 
although  no  such   other  contract  has 
been  made,  if  it  appear  that  the  defen- 
dant, on   being   requested  to  pay  the 
amount  due,  or  give  his  notes  at  "long 
periods,  or  make  some  arrangement  in 
reference  to  the  debt,   absolutely  re- 
fused to   do   anything  about  it.    (Lee 
agt.  Decker,  6  Abb.  If.  S.,  392.) 

5.  Although  a  corporation,  engaged  in  a 
business  in  which  credit  may  be  mate- 
rial to  its  success,  may  maintain  an  ac- 
tion for  libel,  without  special  damage, 
where  the  language  used  is  defamato- 
ry in  itself,  and  injuriously  and  direct- 
ly affects  its  credit,  and  necessarily  and 
directly  occasions  pecuniary    injury, 
yet,  in  all  other  cases,   averment  and 
proof  of  malice  and  special  damage  is 
necessary  in  order  to  sustain  an  action 
by  a  corporation  for  libel.     (Knicker- 
bocker Lrife  Insurance   Co.   agt.   JEccle- 
sine,  6  Alb.  N.  S.,9.) 

6.  Actions  for  injuries  to  the  person  are 
transitory,  and  follow  the  person  ;  and 
therefore,  so  far  as  the  nature  of  the 
action  is  concerned,  one  foreigner  may 
sue  another  foreigner,  in  our  courts, 
for  a  tort  committed  in  another  coun- 
try, the  same  as  on  a  contract  made  in 


another  country.   (Dewitt  agt.  Buchan- 
an, 54  Barb.  31.) 

7.  Where  one  has  unlawfully  taken  pos- 
session of  another's  property,  the  tort 
may  be  waived,  and  an  action  brought 
for  its  value.     (Hawk  agt.   Thorn,  54 
Barb.  164.) 

8.  Such  a  cause  of  action  is  assignable. 
(id.) 

9.  A  complaint  alleged  the  sale  and  de- 
livery to  the  defendants,  by  the  plain- . 
tiffs,  ol  a  couple  of  hogs,  at  a  specified 
price,  which  remained  unpaid;    and, 
for  a  separate  and  distinct  cause  of  ac- 
tion, stated  that    the   defendants    re- 
ceived and  took  without  rightful  au- 
thority, one  calf,  which  had  been  con- 
signed to  the  plaintiffs  by  a  third  per- 
son, who  was  the  owner  thereof;  that 
they  sold  the  same  without  authority, 
and  received   therefor  a  sum  name'd, 
which  was  the  value  of  the  calf;  and 
that    the   claim  and   demand    for  the 
value  of  said  calf  had  been  assigned 
to  the  plaintiffs  by  the  owner: 

Held,  on  demurrer,  that  both  causes  of 
action  were  fonnded  on  contract ;  the 
one  express,  and  the  other  implied  by 
law  ;  and  were  properly  joined,  (id.) 

10.  In  order  to  avoid  multiplicity  of  ac- 
tions, the  law  forbids  that  a  cause  of 
action  shall  be  split  up  for  the  purpose 
of    bringing    several     actions.      But 
when  several  claims,  payable  at  dif- 
ferent  times,   arise  out  of   the  same 
contract  or  transaction,   separate  •  ac- 
tions can  be  brought  as  each  liability 
enures.     Yet,  if  no  action  is  brought 
until  more  than  one  is  due,  all  that  ara 
due  must  be  included  in  one  action; 
and  if  an  action  is  brought  when  more 
than  one  is  due,  a  recovery  in  that  suit 
will  be  an   effectual  bar  10  a  second 
action,  brought  to  recover  the  other 
claims  that  were  due  when  the  first 
was  brought.     (The  Reformed  Protes- 
tant Dutch   Church  oj-    Westfield  agt. 
Brown,  54  Barb.  191.) 

11.  The  grantor  in  a  trust  deed,  as  the 
legal  owner  of  the  property  convey- 
ed, has  no  right  to  maintain  an  action 
to  obtain  a  construction  of  the  deed. 
That  privilege  is  confined  to  the  trus- 
tee, or  those  claiming  under  the  trust 
and  requiriug    its  execution.      (Levy 
agt.  Hart,  54  Barb.  249.) 

12.  Although  the  forms  of  action  were 
abolished  by  the  Code,  the  principles 
by  which  the  different  forms  of  action 
were  previously  governed  still  remain, 
and  now,  as  much  as  formerly,  control 
in  determining  the   rights  of  parties. 
(Eldridge  agt.  Adams,  54  Barb.  417.J 
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13.  In  pleading,  a  party  is  now  to  state 
the  facts  on  whicn  he  relies  to  sustain 
a    recovery ;    and   if   issue  be  taken 
thereon,  he   will   be  entitled   to  just 
such  a  judgment  as  the  facts  establish- 
ed will  by  the  rules  of  the  warrant, 
without  regard  to  the  form   or  name 
of  his  action,     (id.) 

14.  The  right  of  the  plaintiff  to  his  action 
for  damages  sustained  in  consequence 
of  fraudulent  representations  was  not 
compromised  by  his  entering  into  an 
agreement  with  the  defendeut  at  the 
end  of  the  first  year  of  their  partner- 
ship, to  dissolve"  the  partnership  and 
allow  the  defendant  to  continue  in  the 
practice  of  his  profession  in  the  village; 
and  a  motion  by  defendant  for  nonsuit 
on  that  ground   was    properly  over- 
ruled.    (Thorn  agt.  Helmer,  2  Keyet, 
27.) 

15-  Where  a  clerk,  to  whom  moneys  of 
his  empoyer  have  been  entrusted,  used 
and  lost  the  same  at  a  gambling  house: 

Held,  that  an  action  for  moneys  had  and 
received,  could  be  maintained  by  the 
employer  of  such  clerk  against  the  pro- 
prietor of  the  gambling  house  where 
such  moneys  were  lost-  (Caussidiere 
agt  Beers,  2  Keyes,  198.) 

16.  An  action  cannot  be  maintained  by  a 
husband,  for  the  instantaneous  killing 
of  his  wife  through  the  negligence  of 
another.     (Green  agt.  Hudson  R.  R.R. 
Co.,  2  Keyet,  294.) 

17.  An  action  to  obtain  possession  of  real 
estate  and   damages  for  withholding 
such  possession,  is  not  an  action  "for 
injury,  or  for  wrongfully  taking,  de- 
taining, or  converting  property,"  under 
^  179  of  the  Code  of  procedure.  Where 
in  such  action,  the  plaintiff  fails,  and 
judgment  is  entered  against  him  for 
costs,  he  is  not  liable  to  arrest  on  an 
execution   issued   thereon.       (Merritt 
agt.  Carpenter,  2  Keyes,  642.) 


ADJOURNMENT. 

1.  A  refusal  of  an  adjournment,  is  not  the 
subject  of  exception,  but  may  be  re- 
viewed on  motion    for  a  new  trial. 
(Brooklyn  Oil  Worlt  agt.  tirovn,  ante, 
451.) 

2.  A  motion  for  adjournment  must  be 
based  upon  an  affidavit,  and  will  not 
be  entertained  on  a  statement  ore  tenus. 
(Id.) 

3.  The  affidavit  must  contain  these  essen- 
tial conditions, — an  affidavit  of  merits; 
the  materiality  of  the  absent  evidence ; 
due  diligence  in  the  endeavor  to  pro- 


cure the  attendance  of  the  witness,  and 
an  assurance  of  his  probable  attendance 
at  the  time  proposed  for  the  adjourn- 
ment. (Id.) 

4.  When  a  special  affidavit  necessary, 
and  the  facts  necessary  to  be  stated 
therein  ;  also  what  detailed  facts  neces- 
sary to  be  stated  in  a  general  affidavit. 

raj 

ADMISSIONS. 

1.  Statements  made  in  the  presence  of 
the  prisoner,  in  the  absence  of  other 
proof,  are  to  be  presumed  to  have  been 
made  in  his  hearing.     (Hochreiter  agt. 
People,  1  Keyet,  66,) 

2.  An  objection,  by  prisoner's  counsel,  to 
an   inquiry   by  the  prosecution,  as  to 
what   was  said  and   done  by  a  third 
party  in  the  presence  of  the  prisoner, 
without  specifying  the  nature  or  ground 
of  the  objection,  is  too  general  to  be 
available.     (Id.) 

ADVERSE  POSSESSION. 

1.  ft  seems,  that  possession  of  a  corpora- 
tion holding  a  title  to  land,  merely  for 
the  purposes  of  maintaining  a  railroad, 
and  not  being  seized  in  fee  simple  ab- 
solnte.  is  not  an   adverse    possession 
such  as  will  bar  an  action  after  the 
lapse  of  twenty  years.     ( Watson  agt. 
Jf.  T.  Central  M.It.  Co.  6  Abb..  N."S. 
91.) 

2.  Possession  by  a  tenant,  of  a  portion 
of  a  lot  of  land,  under  a  lease,  and  the 
clearing    up    and   cultivating    a  part 
thereof,  such  possession  being  under  a 
claim  of  title  by  the  lessor,  which  is 
evidenced  by  his  executing  the  leaae 
and  demanding  and  receiving  rent,  ia 
a  good  adverse  possession,  at  least  to 
the  extent  of  the  land  cleared  and  cul- 
tivated.    (Finlay  agt.  Cook,  54  Barb. 
9-) 

3.  A  comptroller's  deed,  given  upon  a 
sale  of  land  for  taxes,  with  actual  pos- 
session of  a  part  of  the  lot  embraced 
in  it,  and  claim  of  title  to  the  whole, 
is  a  sufficient  foundation  for   an   ad- 
verse   possession,    even    though    the 
comptroller  had  not  authority  to  sell. 
If  such  deed  be  fair  upon  its  face,  and 
contains  no  evidence  of  want  of  au- 
thority by  the  comptroller  to  execute 
it,  inasmuch  as  it  purports  to  be  exe- 
cuted under  an  authority,  it  gives  col- 
or of  title  to  the  grantee,  although  the 
pretended   authority  recited  upon  ita 
face  does  not  in  fact  exist,     (id.) 

4.  The  possession  and  claim  of  title  of 
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the  grantee  in  such  a  deed,  and  of 
those  claiming  under  him,  will  be  pre- 
sumed to  have  been  in  accordance 
•with  the  title  apparently  derived  from 
the  comptroller's  deed ;  and  .as  that 
deed  did  not  show  that  it  was  illegal 
or  void,  the  possession  and  claim  under 
it  will  be  presumed  to  have  been  in 
good  faith,  and  therefore  adverse  to 
the  title  of  the  former  owner,  and  if 
continued  for  the  period  of  twenty 
years,  will  ripen  into  a  perfect  title. 
(«*•) 

5.  Actual  possession  of  a  part  of  a  lot  of 
land,  with  claim  of  title  to  the  whole, 
the  entry  and  claim  being  under  a 
written  instrument,  is  sufficient  to 
constitute  an  adverse  holding  of  the 
whole  lot.  (id.) 

AGENT. 

1.  Whether  one  in   business,  claiming 
and  holding  himself  out  to  be  acting  as 
"  agent"  for  another,  is  in  fact  acting 
as   agent  or  on   his   own  account,  is 
properly  a  qustion  for  the  jury.     (Me- 
Clune  agt.  Cain,  2  Keyes  203). 

2.  In  a  case  where  the  issue  was  one 
of  fact  as  to  whether  a  person  was 
trausancting  business  as  "agent"  for 
another  or  on  his  own   account,  the 
jury    found,   in    effect,   that   he    was 
acting  as  agent.    The  supreme  court 
at  general   term  reversed  the    judg- 
ment on  the  ground  that  the  verdict 
was  against  evidence  :    Held,  that  the 
judgment  of  reversal  was  erroneous, 
there  being  very  considerable  evidence 
to  support  the  claim  that  the  party  was 
acting  solely  as  agent,  and  not  on  his 
own  accout.    (Id). 

AGREEMENT. 

1.  An  agreement  by  a  creditor  to  take 
the  note  of  a  third  person  in  payment 
of  his  debt,  with  the  actual  transfer  of 
the  same,  and  a  written  acknowldge- 
ment  that  it  is  so  taken  without  re- 
course, on  account  of   the   creditor's 
claim,  furnish   sufficient   grounds   for 
the   jury  to  find  that  the  note  was 
taken  at  the  risk  of  the  creditor.    If 
eo,  the  receipt  ol  the  note  is  a  payment 
of  the  claim,  and  an  extinguishment 
of  the  right  of  action  theceon.    (Roberts 
agt.  Fisher,  53  Barb.,  69). 

2.  In  order  to  make  the  receiving  of  the 
note  of  a  third   person,  by  a  vendor, 
from  the  vendee,  a  payment  of  the 
price,  there    must  be  an    agreement 
between   the    parties  that  such   note 
shall  be  taken  by  the  vendor  in  pay- 


ment for  the   property  sold.     (Gibson 
agt,  Toby,  53  Barb.,  191 ). 

3.  When  the   sale  and  delivery  of   the 
property  and  the  transfer  of  the  note 
are  at  the  same  time,  a  presumption 
arises  that  the  parties  agreed    to  an 
exchange  of  property ;  that  is,  that  the 
vendor   should    sell   and    deliver    his 
property  for  1he  note  to  be  transferred 
by  the  other  party  ;  and  the  agreement 
beinj?  executed,  the  note  is  taken  at 
the  risk  of  the  party  taking  it  for  his 
property.     (Id.) 

4.  The  fact  of  a  simultaneous  exchange 
is  the  evidence  from  which  the  agree- 
ment is  presumed.     But  this  presump- 
tion is    not   conclusive.      The    party 
taking  the  note  may  show  that  it  was 
not  the  agreement  that  he  should  take 
the  note  at  his  own  risk,  in  exchange 
for  his  property.     (Id.) 

5.  Where  one  party  is  entitled  to  rescind 
an  agreement,  on  account  of  the  failure 
of  the  other  party  to  perform  it,  he 
cannot  rescind  it  in  part,  and  affirm  it 
as  to  the  residue  ;    but  must  affirm  or 
disaffirm  it  entirely.     If  he  affirms  it 
in  part,  his  dnty  to  continue  its   per- 
formance remains  while  he  so   affirms 
it,  leaving  him  as  a  means  of  idemnity 
for  the  detective  or  imperfect  perform- 
ance of  the  other  party,  an  action  for 
damages  onlyr  and  not  a  diversion  of  a 
portion  of  the  consideration  agreed  to 
be  supplied  by  the  partv  not  in  fault. 
(Day  agt.  If.  Y.  Central  B.  B.  Co..  53 
Barb.,  250). 

6.  An  agreement  by  a  creditor  to  accept 
a  larger  sum  than  that  secured  by  his 
mortgage,  aud  discharge  the  lien  before 
the  debt  is  due  by  the  terms  of  the  mort- 
gage,  is    founded   upon   a  valid    con- 
sideration.    (Scott  agt.  Frink,  53  Barb., 
533). 

7.  The  debtor  having  paid  a  part  of  the 
sum  thus  agreed  upon  which  was  ac- 
cepted by  the  creditor,  under  the  new 
agreement,  and  having  refused  to  pay 
the  balance  according  to  its  terms  ;  it 
was    held    that    the    creditor,    upon 
tendering  satisfaction  of  the  mortgage, 
was  entitled  to  maintain  an  action  to 
recover  such  balance.     (Id.) 

8.  Although  a  subsequent  valid  execu- 
tory agreement,  while  its  stipulations 
remain  unperformed,  cannot  be  plead- 
ed as  an  accord  and  satisfaction,  in  a 
lejral  action  brought  upon  a  sealed  in- 
Btrument ;  a  tender  of  performance,  by 
the  defendant,  may  now  be  interposed, 
as  an  equitable  defense,  under  the  pro- 
visions of  the  Code  of  Procedure  ;  and 
the  court  having  equitable  jurisdiction 
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in  all  cases,  nwy  decree  a  satisfaction 
of  the  sealed  instrument..     (Id.) 

9.  The  anthorities  •which  deny  the  right 
of  a  defendant  to  set  up  a  valid  execu- 
tory agreement,  in  avoidance  of  a  suit 
brought  upon  a  sealed  obligation,  are 
based  upon  technical  rules  of  pleading 
in  /••;/•"'  actions,  and  have  no  applica- 
tion to  legal  pleadings  under  the  Code. 
(Id.) 

10.  A  person  standing  in  the  position  of 
agent  of  both  parties  cannot  execute  a 
mortgage  as  the  attorney  of  one,  for 
the  benefit  of  the  other.     (Greenwood 
agt.  Spring,  54  Barb.  375.) 

11.  A  contract  made  by  an  individual  as 
the  agent  of  both  parties,  is  not  void, 
but  only  voidable,  at  the  election  of 
the  principal,  if  he  come  into  court 
within  a  reasonable  time.    It  is  not 
necessary  for  a  party  seeking  to  avoid 
such  a  contract  to  show  that  any  im- 
proper advantage  has  been  gainea  over 
him.    It  is  at  his  option  to  repudiate, 
or  affirm,  the  contract,  irrespective  of 
any  proof  of  actual  fraud.    But  unless 
application  be  made,  within  a  reason- 
able time,  to  set  it  aside,  a  valid  title 
will  pass,  if  it  be  upheld  by  a  sufficient 
consideration    and  the    proper  forms 
have  been  observed.     If  application  to 
set  aside  such  a  contract  be  not  made 
within  a  reasonable  time,  the   delay 
will  be  considered  a  waiver,     (id.) 

12.  It  is  well  settled  that  a  new  promise 
to    pav   is    no   defense  to  an    action 
Drought  upon  the  original  obligation, 
although  expressly  agreed  to  be  taken 
as  payment ;    the   reason    being  that 
theie  is  no  consideration  for  the  agree- 
ment to  receive  the  new  promise   in 
pavment.     (Sice  agt.  Dewey,  54  Barb. 
456.) 

13.  When  this  reason  does  not  apply,  the 
rule  no  longer  prevails.     If  any  new 
or  additional  security,  or  other  benefit, 
is  obtained   by   the   creditor,   or  any 
detriment  sustained  by  the  debtor,  by 
the  new  arrangement,  the  defense  is 
perfect    (id.) 

14.  Thus  when  promissory  notes  bear- 
ing interest  are  given  and  received  in 
payment  of  interest  due  upon  a  mort- 
gage, a  demand  not  drawing  interest 
being  thus  converted  into  a  debt  on 
interest,  this  is  a  good   consideration 
for  the  agreement  of  the  holder  of  the 
mortage  to  accept  the   notes  in  pay- 
ment,   (id) 

15.  If  the  vendee,  subsequently  to  the 
execution  of  a  written  contract,  which 
is  declared  void  by  the  statutes  of 
Pennsylvania,  for  being  made  on  Son- 


day,  demand,  on  a  week  day,  a  con- 
veyance of  tne  property  and  receives 
the  same,  promising  to  pay  the  pur- 
chase price,  a  new  and  valid  contract 
arises  .between  the  parties,  which  en- 
titles the  vendor  to  an  action  to  en- 
force payment.  (Hamilton  agt  Grid- 
ley,  54  Barb.  542.) 

16.  A  vendee  who  accepts  a  conveyance, 
in  pursuance  of  an  oral  agreement,  is 
bound,  on  his  part,  to  comply  with  the 
terms  of  such  agreement,  though   it 
might   otherwise   have    been    invalid 
under  the  statutt,  of  frauds.     (Juhnton 
agt.  ffatkorn,  2  Keyet,  476,) 

17.  An  undertaking   to    transfer   bank 
stock  to  the  amount  of  five  thousand 
($5,000)  dollars,  in  payment  for  a  pur- 
chase, is  not  satisfied  by  a  transfer  of 
half-paid  stock  to  that  nominal  amount, 
when  it  is  accepted  on  the  supposition, 
fraudulently  induced  by  the  assignor, 
that  the    certificate    represented    fall 
paid  stock.    (Id.) 

18.  An  executory   agreement,   whether 
written  or  oral,  is  not  merged  in  a  sub- 
sequent writing  by  way  of  partial  exe- 
cution, unless  the  latter  is  accepted  in 
substitution  or  in  full  performance  of 
the  original  contract.     (Id.) 

19.  An  agreement  of  a  creditor,  upon  a 
proper  consideration,  to  make  the  pay- 
ment of  his  claim  dependent  upon  a 
contingency,  to  be  valid  need  not  be 
in  writing.     (Fitch  agt.    Gardenier.  2 
Keyes,  516-) 

20.  Such  an  agreement  is  not  an  under- 
taking to  answer  for  the  debt,  default, 
or  miscarriage  of  another,  and  is  not 
within  the  provisions  of  the  statutes 
for  the  prevention  of  frauds  and  per- 
juries.   (Id.) 

21.  An  attorney  can  make  a  valid  agree- 
ment with  his  client,  by  which  his 
right  to  recover  fees  for  his  services  is 
made  contingent  upon  his  success  in 
the  action.    (Id.) 

22.  Where  the  purchaser  promised  to 
lease,  to  the  party  negotiating  the  pur- 
chase, the   premises   for   twenty-one 
years,  at  eight  per  cent,  per  year  on 
the  purchase  price, 

Held,  that  the  agreement,  being  by  parol, 
and  void  under  the  statute  of  "frauds, 
could  not  be  set  up  to  furnish  a  rule  of 
damages  in  an  action  brought  to  re- 
cover for  services  in  negotiating  the 
purchase.  (Erben  agt.  Lorillard,  2 
Kcyet,  567.) 

ALIEN. 
1.  The  alien  widow  of  a  naturalized  cit 
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izen  of  the  United  States,  although  she 
never  resided  within  the  United  States, 
daring  the  lifetime  of  her  husband,  ia 
entitled  to  dowef  in  his  real  estate- 
(Burton  agt.  Burton,  1  Key  eg,  359.) 

ALIMONY. 

1.  Although  the  amount  of  an  allowance 
to  the  wife  pending  a  divorce  suit  is  less 
liberal  than  a  permanent  allowance, 
yet  the  husband  s  means,  together  with 
other  circumstances,  should  be  consid- 
ered in  fixing  the  former  as  well  as  the 
latter.     It  should  not  be  limited  to  the 
actual  wants  of  the  wife.    (DALY,  F. 
J.,  dissented.)      (Leslie  agt.   Leslie.  6 
Abb.  JV.  S.,  193.) 

2.  The  general  rule  is  to  award  such  al- 
lowance to  a  wife  sued  for  divorce, 
almost  a  matter  of   course,   where  a 
substantial  defense  is  disclosed,  and  not 
to  try  the  merits  upon  conflicting  i»ffi- 
davits.    (Id.) 

AMENDMENT, 

1.  Notices   of  pendency  and   returns    to 
attachments,  may  be  amended  by  inser- 
ting in  the   notices  and  inventories,  a 
specific  description  of  a  lot  of  land  omit- 
ted  by   misttike.     (  Vanderheyden  agt. 
Gary,  ante,  367.) 

2.  To  allow  a  plaintiff,  after  judgment, 
to  come  in,  not  as  a  right,  but  as  a  fa- 
vor, and  plead  the  statute  of  limita- 
tions in  bar  of  a  counter-claim  set  up 
by  the  defendant  in  his  answer,  would 
not  be  "  in  furtherance  of  justice."  By 
suffering  the  action  to  go  on,  without 
setting  up  the  statute,  in  a  reply,  the 
plaintiff  will  be  deemed  to  have  elec- 
ted to  stand  upon  the  other  defenses 
made  by  him  to  the  counter-claim,  on 
the  trial,  and  should  not  be  allowed  to 
abjure  such  election.     Under  such  cir- 
cumstances, the  only  proper   mode  of 
attacking  the  judgment  is  by  appeal. 
(Clinton  agt.  Eddy,  54  Barb.  54.) 

3.  Such  an   amendment  does  not  come 
within  the  terms  of  either  section  173 
or  section  1 74  of  the  Code  ;  and  to  al- 
low it  to   be   made    after  judgment, 
would  be  a  stretch  of  the  power  of 
amendment,    (id.) 

4.  Although  section  172  of  the  Code  givei 
to  a  .defendant  the  right  to  serve   an 
amended  answer  as  of  coarse,  within 
the  time   therein  prescribed,  vet  this 
right  may  be  waived.     (Phillips  agt. 
Saydam,  *54  Barb.  153.) 

5.  When  a  party  notices  a  cause  for  trial 
upon  the  pleadings  as  they  stand,  he 


will  be  considered  as  waiving  the 
right  to  amend  his  pleading  as  of 
course,  and  will  be  regarded  as  having 
elected  to  stand  by  the  issue  as  then 
framed,  (id.) 

6.  An  application  for  leave  to  amend  a 
pleading,  on  the  trial,  is  always  ad- 
dressed to  the  discretion  of  the  court ; 
and  if  denied,  is  not  the  subject  of  ap- 
peal or  review.  (Denrnt  agt  Snell. 
51  Barb.  411. 


ANSWER. 

1.  A  partial  failure  of  consideration,  np- 
on  a  contract  for  the  sale  of  lumber  of 
different  qualities,  can  be  set  up  only  in 
the  answer  by  way  of  recoupment  of 
damages.    If  not  so  set  up  as  a  defense, 
pro  lanto,  proof  of  a    failure  to  per- 
form the  contract  where  there  has  been 
a  delivery  of  the  lumber,  cannot  defeat 
a  recovery  ;  consequently  if  such  proof 
is  offered  to  ehpw  an  inferior  quality 
of  lumber;  it  is,  under  the  pleadings, 
properly   excluded.     (McCormick  agt. 
Sarson,  ante,  19Q.) 

2.  If  the  defendant  relies  upon  the  com- 
promise  of    a  former  action  for  the 
same  cause,  which   has   been  neither 
discontinued    nor    has    proceeded  to 
judgment,  he  must  plead  another  ac- 
tion pending.    Such  facts  are  not  avail- 
able to  defeat  the  second  action,  mere- 
ly upon  allegations  that  the  former  ac- 
tion included  the  cause  of  action  upon 
which  the  present  suit  was  brought, 
and  that  it  was  settled  by  compromise, 
and  the  amount  paid.     (O'Beirne  agt. 
Lloyd,  6  Abb.  N.  S.,  387.) 

3.  An  answer  alleging  payment  of  the 
debt  is  the  proper  mode  of  presenting 
as  a  defense  the  presumption  created 
by  statute  arising  from  the  lapse  of 
twenty  years.     (A~.    Y.  Life  Ins.   & 
Trust  Co.  agt.   Covert,  6  Abb.,  If.  S., 
154.) 

4.  In  an  action  by  one  who  claims  to 
have  deposited  merchandise  with  the 
defendant  as  a  bailment,  and  seeks  to 
recover  damages  for  an  alleged  wrong- 
ful delivery  to  a  third  person,  an  an- 
swer setting  up  that  the  merchandise 
was  not  the  property  of  the  plaintiff, 
but  of  a  third  person  named,  •who, 
without  the  fault  or  knowledge  of  the 
defendant,  lawfully  took  the  same  from 
his  possession,  amounts  to  a  defense. 
(Taber  agt.   Gardner,   6  Abb.,  N.  S., 
147.) 

5.  To  strike  out  an  answer  as  sham  it  ia 
not  enough  that  the  court  should  per- 
ceive '  but  little  prospect  of  a  result 
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favorable  to  defendant,  or  even  that 
plaintiff's  ultimate  success  appears 
sure ;  but  the  answer  must  be  false  in 
the  sense  of  being  a  mere  pretense,  set 
up  in  bad  fuith,  and  without  color  of 
fact.  (Kiefer  agt.  T/tomau,  6  Abb.,  N. 
S.,  42. 

6.  Matter  set  up  as  a  separate  and  dis- 
inct  defense,  in  an   answer,  must  be 
viewed  as  a  pleading,  under  section 
152  of  the  Code.     Sham  and  irrelevant 
answers  and  defenses  may  be  stricken 
out ;  but  under  this  section,  neither  an 
entire  answer  or  defense,  nor  a  part  of 
an  answer  or  defense,  can  be  stricken 
oat  as  redundant.   (Fasnacht  agt  Stehn, 
58  Barb.,  650). 

7.  Under  section  160  of  the  Code,  irrele- 
v;uy  or  redundant  matter  in  a  pleading 
may  be  stricken  out ;    but  this  section 
does  not  authorize  an  entire  answer,  or 
an  entire  defense  in  an  answer,  to  be 
pricken  out  as  irrelevant  or  redundant. 
By  irrelevant  or  redundant  matter  in 
this  section,  is  meant  matter  imperti- 
nently or  unnecessarily  stated,  in  set- 
ting forth  the  cause  of  action  in  the  com- 
plaint, or  the  defense,  or  a  defense,  in 
the  ansicer.    Although  an  answer  or 
defense  be  frivolous,  it  does  not  follow 
that  it  is,  or  must  be,  irrelevant,  also. 
If  matters  set  up  in  an  answer  are 
relevant  to  the  cause  of  action  stated 
in  the  complaint ;  that  is,  if  they  relate 
or  pertain  to  it ;  they  cannot  be  deemed 
irrelevant.     (Id.) 

8.  The  issne  formed  upon  a  plea  of  nul 
liel  record  is  an  issue   of  fact,  within 
the  provision  of  the  Revised  Statutes 
requiring  all  issues  of  fact  to  be  tried 
by  a  jury,  except  in  case  of  a  reference. 
(2  R.  S.,  409,  $  4.)     (Id.) 

9.  By  the  well  settled  rules  of  pleading, 
each  answer  must  of  itself  be  a  com- 
plete answer  to  the  whole  complaint ; 
as  perfectly  so  as  if  it  stood  alone. 
Unless  in  terms  it  adopts  or  refers  to 
the  matter  contained   in   some   other 
answer,  it  must  be  tested  as  a  pleading, 
alone    by  the  matter  itself  contains. 
(Baldiri'n  agt.  The  United,  States  Tele- 
graph Ca.wpa.ny,  54  Barb.  505.) 


APPEAL. 

1.  It  was  the  intention  of  the  law,  allow- 
ing appeals  from  justice's  courts  to  the 
county  court,  "  when  the  amount  of  the 
claim  or  claims  for  which  judgment 
was  demanded  by  either  party  in  his 
pleadings  in  the  court  below  shall  ex- 
ceed fifty  dollars,"  not  to  allow  either 
party  a  new  trial  in  the  county  court, 
unless  judgment  for  a  sum  exceeding 


fifty  dollars  is  demanded,  in  a  proper 
case,  in  good  faith.  (Hough  ton  agt. 
Kenyan,  ante,  107.) 

2.  Where  an  action  is  brought  in  a  jus- 
tice's court,    claiming  tless  than  $50 
damages,  the  defendant  has  a  right  to 
draw  his  answer  in  such  a  manner  aa 
to  have  a  new  trial  in  the  connty  court, 
in  the  event  of  his  being  unsuccessful 
in  the   court  below,  provided,  his  de- 
fenses are  not  sham  or  false,  and  are 
pleaded  in  good  faith,  and  are  proper 
defenses  to  the  cause  of  action  set  out 
in  the  complaint.     (Id.) 

3.  Where  the  plaintiff  succeeds  before 
the  justice  on  the  trial  of  an  issue  of 
general  denial  in  recovering  judgment 
for  the  amount  of  his  claim — being  less 
than  $50 :  And  the  defendant  appeals 
for  a  new  trial  in  the  countv  court,  upon 
other  defenses  interposed",  claiming  a 
judgment  of  over  $oO.   and  such  de- 
fenses are  clearly  sham  and  false,  they 
will  be  stricken  out    by   the  county 
court,  on  motion,  and  the  appeal  or- 
dered to  be  heard  by  argument,  upon 
the  justice's  return.    (Id.) 

4.  A  justice's  judgment,  rendered  on  the 
verdict  of  a  jury,  for  the  defendant,  in 
an  action  of  trespass,  will  be  reversed 
by  the  county  court  on  appeal,  where 
it  appears  that  the  plaintiff  would  be 
entitled    to    nominal    damages    only. 
(Sear Us  agt.  Cronk,  ante,  3^0.) 

5.  An  order  made  at  the  circuit,  before 
trial,  that  "  the  defendant  pay  forth- 
with the  amount  demanded  in  the  com- 
plaint and  the  costs  of  the  action  to  be 
taxed;  and  that  the  plaintiff  should  not 
move  his  action  for  trial,  unless  the 
defendant  failed  to  pay  forthwith  such 
damages    and    costs,"    is    appealable, 
(Jones  a.gt.  Cose,  ante,  349.) 

6.  Where  a  defendant  insists  upon  a  de- 
fense,  until    his   cause  is  called  and 
moved  for  trial  by  the  other  party,  he 
cannot  then  put  an  end  to  tiie  action 
by  payment,  without  being  liable  to 

pay  a  trial  fee  if  the  plaintiff  insists 
upon  it.     (la.) 

7.  On  an  appeal  from  a  judgment  in  a 
justice's  court  to  the  county  court,  the 
justice  cannot  be  compelled  to  return 
the  evidence  taken  before  him  on  the 
trial,  where  the  case  is  a  proper  one 
for  a  new  trial  in  the  county   court  • 
(Hobbsagt.  Wetherwax,  ante.  385.) 

8.  And  whether  the  case  is  a  proper  one 
for  a  new,  trial  in  the  county  court, 
depends  upon  the  amount  stated  and 
claimed  in  the  pleadings — it  must  ex- 
ceed $50.     (Id.) 
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9.  It  is  doubtful  whether  an  appeal  to 
the  supreme  court  can  be  taken  from 
an  order  of  a  county  court  denying  a 
new  trial,  until  after  judgment,   and 
then  only  in  connection  with  an  ap- 
peal from  the  judgment     (Taylor  agt. 
Swrille,  54  Barb.  34.) 

10.  Although,  under  section  122  of  the 
Code  of  Procedure,  the  court  may  de- 
termine any  controversy  between  the 
parties  before  it,  yet  wnere  neither  of 
the  defendants,  in  his  answer,  demands 
of  the  court  any  relief,  as  against  the 
others,  but  each  merely  asks  that  the 
complaint  be  dismissed  as  to  him,  it  is 
too  late  to  demand  any  more,  on  appeal. 
(Garvey  agt.  Jarvis,  54  Barb.  179.) 

11.  An  order  made  by  the  court,  in  pro- 
ceedings supplementary  to  execution, 
directing  a  defendant  to  be  punished 
for    a    contempt    in    not    answering 
Questions  propounded  to  him  concern- 
ing his  property  and  business,  is  an 
appealable    order,    under    the    Code, 
($$  248.  349,)  as  affecting  a  substantial 
right.     (Forbes  r>.   Willard,  54  Barb. 
520.) 

12.  Orders  which  impose  upon  a  party 
to  an  action  such  a  charge  as  the  pay- 
ment of  money,   not  as  the  condition 
upon  which   some   favor  or  relief  is 
granted  to  him  to  which  he  is  not  en- 
titled as  a  matter  of  right,  but  imposed 
npon  him  absolutely,  as  an  obligation 
and  duty,  affect  a  substantial  right,  if 
he  ought  not  to  pay  it,  or  a  greater 
amount  is  imposed   than  he  ought  to 
be  subjected  to.     Such  an  order  is  not 
in  the  sole  discretion  of  the  judge  who 
makes  it,  but  is  the  exercise  of  a  legal 
discretion,   which,  it  erroneous,   may 
be  reviewed   and   corrected.      (Lethe 
agt.  Letlie,  6  Abb.  N.  S.  193.) 

13.  An  appeal  lies  to  the  court  at  general 
term  from  an  order  in  a  divorce  suit 
imposing  npon  the  husband  the  pay- 
ment of  an  allowance  for  the  support 
of   his  wife    pending  the    litigation. 
(13.) 

14.  In  what  cases  the  N.    Y.  superior 
court  will  order  a  re-argument  on  the 
ground  of  an  alleged  misapprehension 
by  the  coart  of  a  recent  decision  of  an 
appellate  court.    (Smith  agt.  Miller, 
6  Abb.  N.  S.  234.) 

15.  This  court  will  not  review  a  case 
upon  the  exceptions  to  findings  of  fact, 
or  the  omission  to  find  other  facts  not 
found.     (Lewis  agt.  Ingersoll,  1  Keyes, 
347.; 

16.  On  an  appeal  from  the  special  to  the 
general  term,    the   undertaking  pro- 
vided for  by  section  335  of  the  Code 


constitutes  no  part  of  the  appeal.  Its 
only  effect  is  to  stay  proceedings  upon 
the  judgment.  (Genter  agt.  Fields.  \ 
Keyes  483.) 

17.  It  would  be  error  for  the  general 
term  to  dismiss   an   appeal   from  the 
special  term  because  the  appellant  had 
failed  to  comply  with  an  order  of  the 
special  term  to  execute  a  new  under- 
taking;    (Id.) 

18.  This  case  presents  merely  a  question 
of  the  construction   of  the   language 
constituting  a  clause  of  the  contract. 
(Blogsbury,  &c.,  R.  R.  Co.  agt.  Tioaa 
JR.  R.  Co.,  1  Keyes,  486.) 

19.  A  patent  ambiguity  in  a  written  con- 
tract cannot  be  explained  by    parol 
evidence.    (Id.) 

20.  No  appeal  lies  from  a  judgment  by 
default.    (Id.) 

21.  In  matters  of  mechanic's  lien  in  the 
county  of    Erie,   the  court   acquires 
jurisdiction  of  the  subject  matter  by 
the  personal  service  of  the  notice  re- 
quired by  statute   upon  the   opposite 
partv  within  the  time  required  by  law. 
\Mdltby  agt.  Green,  1  Keyes,  548.) 

22.  When  there  is  any  evidence  of  a  con- 
flicting character    touching   material 
issues  the  question  is  one  for  the  jury, 
and  their  finding  is  conclusive  as  re- 
spects this  court.     ( Id.) 

23.  If  there  are  errors  in  the  findings  of 
the  jury,  the  correction  must  be  made 
at  general  term — if  the  special  term 
sustains   the   verdict  —  otherwise  the 
party   is  without    remedy.     (Godfrey 
agt,  Johnson,  1  Keyes,  556.) 

24.  Where  a  referee   in  his  report  has 
found,  as  a  question  of  fact,  that  title 
and  the  right  to  convey  were  in  the 
vendor  at  the  time   the   conveyance 
was  made,  this  court  will  not  review 
the  evidence  in  the  case  in  order  to 
ascertain  whether  such  conclusion  is 
or  is  not  erroneous.     (Farnham,  agt. 
Hotchkist,  2  Keyes,  9.) 

25.  This  conrt  is  bound  to  take  the  facts 
as  they  are  stated  in  the  case  to  have 
been   found  by  the  jndge  or  referee. 
and  compare  "the  judgment  rendered 
with  those  statements  of  fact,  and  if 
the  judgment  is  in   conformity   with 
the  facts  as  found,  it  cannot  be  dis- 
turbed.    (Id.) 

26.  This  court  cannot  review  the  decision 
of  a  referee  where  the  facts   are  not 
found,  nor  his  legal  conclusions  stated 
and  properly  excepted   to.     (Stratum 
agt.  Conifiet'd,  2  Keyes,  55) 

27.  A  judgment  of  reversal  of  the  report 
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of  a  referee  will  not  be  deemed  to  have 
been  reversed  on  Questions  of  fact,  un- 
less so  stated  in  the  judgment  of  re- 
versal. (Code,  $  268.)  ( Thompson,  agt 
Menck,  2  Keya,  82.) 

28.  This  court  will  not  send  back  a  case 
to  the  court  below,  to  amend  its  order 
by  reversing    the    findings    of    fact, 
though  it  appear  from  the  opinion  of 
the  court  below  that  it  was  the  inten- 
tion to  reverse  those  findings,  but  the 
order  of  reversal  fails  to  express  that 
intent    (Id.) 

29.  It  teems  that  an  order  of  the  supreme 
court,  vacating  a  sale  under  foreclos- 
ure of  a  mortgage,  and   opening  the 
judgment  therein,  is  not  appealable- 
(McReynolds  agt.    Munns,   2  Ktyes, 
214.; 

30.  It  teems  that  an  order  by  the  special 
term,  vacating  a  judgment  np_on  the 
ground    of    fraud    and    collusion,    is 
within  its  discretion  and  will  not  be 
reviewed  by  this    court.      (Baldwin 
agt  Mayor,  d-c.,  of  New  York,  ZKeyes, 
387.) 

31.  An  appellate  tribunal  has  no  author- 
itv  to  reverse  a  judgment  by  reason 
of   defects  in    the   pleadings    which 
neither  surprised   nor  misled  the  ap- 
pellant, and  which  affected  none  of  hia 
substantial   rights.    (Johnson  agt.  Ifa- 
thorn,  11  Keyet,  476.) 

32.  In  this  court  the  report  of  a  referee, 
eo  far  as  it  involves  questions  of  fact, 
ia  not  open  for  review.     (Chamberlain 
agt.  Prior,  2  Key  eg,  539.) 

33.  Where  no  exception  is  taken  to  a 
decision  of  the  court  it  is  acquiesced  in, 
and  the  ruling  cannot  afterwards  be 
reviewed.     (Boyer    agt.    Schofield,    2 
Keyet,  628.) 

34.  Upon  the  decision  of  a  referee  where 
no  case  is  made,  or  if  made   where 
there  is  no  sufficient  finding  of  facts, 
the  appeal  will  be  dismissed  on  mo- 
tion, or  if  argued,  the  judgment  below 
•will  be  affirmed.  ( Goodyear  agt.  Bish- 
op, 2Keyes,  651.) 

35.  However  irregular  the  action  of  the 
referee  may  be  in  the  conduct  of  the 
case,  his  final  conclusion  can  only  be 
reviewed  upon  a  case  made  in  the 
manner  prescribed  by  the  Code.    (Id.) 


ARBITRATION  AND  AWARD. 

6.  Assuming  that  any  members  of  the 
New  York  Gold  Exchange,  personally 
assenting  to  the  constitution  and  by- 
laws of  the  association,  establish  there- 


by a  valid  contract  between  them  and 
the  other  members  of  the  association, 
the  only  binding  force  or  effect  that 
the  seventh  article  (which  provides  for 
settling  claims  and  differences  by  the 
arbitration  committee  thereby  ap- 
pointed) has  upon  such  members,  is 
that  it  shall  have  the  same  force  and 
effect  as  an  agreement  in  writing  made 
ly  persons  to  submit  to  the  decision  of 
one  or  more  arbitrators  any  controversy 
existing  between  them,  (ifeath  agt.  J». 
TV  Gold  Exchange,  ante,  168). 

7.  By  the  Revised  Statutes  a  party  ia 
permitted  to  revoke  the  powers  of  the 
arbitrators  at  anytime  before  the  cause 
is  finally  submitted  to  them  for  their 
decision.     (Id.) 

8.  The  plaintiffs  in  this  case  had  a  right 
to  revoke  and   annul,  as  thev   allege 
in    their    complaint     they     d"id,    any 
power  to    arbitrate,   they    may  have 
previously  conferred  upon  either  the 
Gold    Exchange    or    the    Arbitration 
Committee  thereof.     (Id.) 

9.  Whether,  therefore,  they  be  regarded 
as  members  of  the  defendants'  organ- 
ization, as  they  claim  they  are  in  their 
original  complaint,  or   as    having  re- 
signed and  ceased  to  be  such  members. 
as  they  allege  in  their  supplemental 
complaint,  they  having  revoked   and 
annulled  any   contract  of   submission 
to  arbitration   they   may  have  made, 
any  action  which  the  Gold  Exchange 
or  the  Arbitration  Committee  thereof 
may  take  in  the  premises,  will  amount 
to  nothing.      The   defendants   cannot 
enforce  any  award  or  judgment  that 
they    may    make    or  render;     conse- 
quently the     plaintiffs    could    not  be 
affected  or  injured  by  it  in  any  way, 
and  are  not    entitled  to  a  temporary 
injunction.     (Id). 

1.  An  award  cannot  be  impeached  ex- 
cept f'.»r  corruption,  partiality  or  gross 
misbehavior  in  the  arbitrators,  or  for 
some  palpable  mistake  of  the  law  or 
the  facts.     On  these  grounds  courts  of 
equity  interfere  to  set  aside  awards, 
uopn  the  same  principles  and  for  the 
same  reasons  which  justify  their  inter- 
ference  in   regard   to    oilier  matters, 
where  there  ia  no  adequate  remedy  at 
law.    Nothing  short  of  this  will  an- 
swer as  a  ground  of  uiterferrencs,  to 
set  aside  the  determination  of  these 
tribunals.      (Perkins    agt.     Giles,    53 
Barb.,  342.) 

2.  Where    no    mistake  of    fact,   in    an 
award,  was  alleged  in  the  complaint, 
nor  was  it  averred,  in  terms,  that  the 
arbitrator  had  made  a  palpable  mistake 
in  any  matter  of  law ;    but  it  was- 
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averred  that  "  said  award  is  contrary 
to  the  lawful  rights  of  the  parties  in 
real  estate."  specifying  the  error  to  be 
in  a  certain  holding  of  the  arbitrator : 

Held,  that  this  was  rather  in  the  nature 
of  an  objection  and  exception  to  an 
erroneous  ruling  or  adjudgment  in  a 
matter  of  legal  construction,  than  an 
allegation  of  a  palpable  mistake  in 
such  matter.  (Id.) 

3.  Mere  'uncertainty,  in  an  award,  forms 
no  proper  ground  for  the  interference 
of  a  court  of  equity,  to  set  it  aside.     If 
it  is  so  uncertain   that  it  cannot  be 
executed,   or   enforced    at  law,   it  is 
void,  and  no  resort  to  a  court  ot  equity 
is  necessarv,  either  for  prevention  or 
relief.    (Id.) 

4.  Held,  that  the  act  of  the  defendant  in 
making    and  serving  the   notices   of 
revocation  was  a  breach  of  the  agree- 
ment to  submit;   and  that  those  acts 
having    induced    the    three    persons 
named  to  refuse  to  make  a  report,  the 
executor  of  W.,  could  recover  of  the 
defendant  all  the  damages  he  had  sus- 
tained in  consequence  of  such  refusal, 
such  as  the  expenses  incurred  by  him 
in  employing  counsel,  procuring  the 
attendance  of  witnesses,  &c.     (Miller 
agt.  Presl.  <&c.,  Junction  Canal  Co.,  53 
Barb.,  590). 

5.  There  is  no  valid  objection  to  regard- 
ing   persons    appointed    by    parties 
pursuant  to  the  above  statute  as  arbi- 
trators, although  they  are  not  design- 
ated in  the  act  either  as  appraisers,  or 
referees,  or  arbitrators ;  and  it  seems 
they  should  be  deemed  arbitrators,  and 
therefore  authorized  to  hear  evidence. 
(Id.) 

ARREST. 

1.  The  provisions  of  the  non-imprison- 
ment act  are  not  superseded  by  the 
provisions  of  the  Code  of  Procedure 
relative  to  "  arrest  and  bail."    (People 
ex  rel.,  Latorre  agt.  O'Brien.  6  Abb. 
N.  S.,  63). 

2.  Whenever  a  corporation  is  entitled  to 
maintain  an  action  for  libel,  it  may 
also  procure  an  order  for  arrest  of  the 
defendant ;  for  the  wrong  is  an  injury 
to  the  "  character,"  within  the  meaning 
of  the  provisions  of  the  Code.     (Knick- 
erbocker Life  Ins.  Co.,  agt.  Ecclesine,  6 

.     Abb.,  N.  S.,  9). 

3.  In  such  an  action,  when  the  words 
complained    of    are    not    libelous  on 
their  face,  the  plaintiff,   in  order  to 
sustain  an  order  of  arrest,  must  show, 
by  facts  and  circumstances,  how  they 


became  libelous,  and  that  the  defend- 
ant, at  the  time  of  their  publication, 
knew  their  libelous  character.  (Id.) 

4.  Averments  in  the  complaint  that  the 
defendant,   intending   to  destroy    the 
reputation  of  the  plaintiffs  and  injure 
their  business,  composed  and  published 
the  matters  complained  of ;   and  that 
bjr  reason  thereof  the   plaintiffs  were 
injured     in      their      reputation     and 
business,  and  lost  a  large  amount  of 

Eremiums  which  they  otherwise  would 
ave  received,  are  not  sufficient  proof 
of  malice  and  special  damage  to  sustain 
an  order  of  arrest.     (Id. ) 

5.  Where  the  cause   of  action  is  such 
that  the  plaintiff',  if  successful,   may 
have  execution  against  the  person  of 
the    defendant,    the     superior    court 
usually  requiie   proof    that  there   is 
danger  the  defendant  will  abscond,  to 
sustain  an  order  of  arrest  before  judg- 
ment.    (Butts  agt.  Burnett.  6  Abb.  iV. 
S.,  302.) 

6.  The  provisions  of  the  Code  of  Proce- 
dure,    authorizing    arrests     in     civil 
actions,    do  not  give    the    plaintiff  a 
right  to   arrest  the  defendant,  but  it 
rests  in  the   sound  discretion  of  the 
judge  to   grant  or    refuse   an  order. 
(KiiickerbocLer    Life    Ins.     Co.,     agt. 
Ecclesim,  GAbb.X.S.,  9.) 

7.  The    exercise  of    this    discretion    in 
granting    the    order,    by    the    judge 
to  whom  application  for  an  order  of 
arrest  is  made,  may  be  reviewed  by 
another  judge  at  special  term,  upon  a 
motion  to  vacate  the  order.     (Id.) 

8.  A  defendant  arrested,   does  not,  by 
giving    bail,   preclude    himself   from 
questioning  the  sufficiency  of  the  plain- 
tiff's complaint,  or  original  afliaavita 
made  to  sustain  the  order.     (Id.) 

9.  So   far  as  the  facts  upon  which  an 
order  of  arrest,  in   an  action  of  tort, 
is  based  are  concerned,  the  court  will, 
in  ordinary  cases,  allow  the  order  to 
stand,  and  abide  the  trial  of  the  issues. 
The   trurth   or    falsity  of  such   facts 
should  never  be  decided  on  a  motion. 
(Nelson    agt.    BtancMeld,  54    Barb., 
630). 

10.  But  where,  after  the  perpetration'by 
the  defendant  of  certain  alleged  frauds, 
in  the  purchase  of  stock  for  the  plain- 
tiff ana  refusing  to  transfer  the  same 
to   him   or  to   refund  the  money   ad- 
vanced for  such  purchase,  there  was  a 
settlement  between   the  parties,   and 
the   plaintiff  accepted  the  defendant's 
note  for  $700,  100  shares  of  a  specified 
stock,  and  a  due-bill  for  200  shares  of 
the  same  stock,  giving  a  receipt  stating 
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that  it  was  a  "  receipt  and  settlement 
for  all  cliatns"  which  he  held  against 
the  defendant: 

Held,  that  this  was  a  condonation  of  the 
tort,  and  a  waiver  of  the  plaintiff's 
right  to  arrest  the  defendant ;  and  that 
it  was  a  proper  case  for  vacating  the 
order  of  arrest,  on  motion.  (Id.) 

11.  Where  a  jndgment  is  rendered  in  a 
case  where  the  defendant  is  subject  to 
an  arrest  and  imprisonment,  it  should 
be  so  stated  in  the  judgment,  if  the 
plaintiff    wishes   to  avail  himself   of 
such  remedv.     (Carpentier  agt.  Willet, 
1  Keyes,  5lO). 

12.  The  subsequent  indorsement  by  the 
justice  that  execution  against  the  body 
is  to  issue,  is   not  sufficient.     Such, 
entry,  to  be  availabe,  must  be  entered 
in  and  become  a  part  of  the  judgment. 
(Id.) 

13.  The  sheriff  when  sued  for  an  escape 
may  avail  himself  of  the  defense,  that 
the  defendant  was  not  subject  to  arrest 
on  the  execution.     (Id.) 

ASSAULT  AND  BATTERY. 

1.  A  justice  of  the  peace  has  no  jurisdiction 
of  an   action   lor  assault  and  battery. 
(Ckapin  agt.  Colt,  ante,  481.) 

2.  Where  the  complaint  contained  three 
counts— one  for  assault  and  battery, 
one  for  injury  to  plaintiff's  barn,  and 
the  other  for  converting  sheep,  and  on 
the  trial  evidence  was  given  upon  all 
the  counts,  and  a  general  verdict  for 
plaintiffs  for  $20 : 

Held  that  the  defendant  was  entitled  to 
costs.  (Id.) 


ASSIGNEE  AND  ASSIGNOR. 

1.  The  assignee  of  a  mortgage  takes  sub- 
ject to  all  the  equities  of  the  debtor  as 
against  the  assignor ;  and  any  demand 
which  the  debtor  might  apply  or  set  off 
as  against  the  assignor,  may  be  so  ap- 
plied or  set  off  as  against  the  assignee. 
(Hartley  agt  Tatkam,  1  Keyes  222.) 

2.  A  person  transferring  a  promissory 
note  is  not  the  assignor  of  a  thing  in 
action  within  the  meaning  of  section 
399  of  the  Cod-  of  Procedure.     (Bart- 
lett  agt  Tarlox,  I  Keyes,  495.) 

3.  The  admission  of  distinct  facts  during 
a  negotiation  for  a  settlement,  is  com- 
petent   evidence    against    the    party 
making  it.    (Id.) 


ASSIGNMENT  FOR  THE  BENEFIT 
OF  CREDITORS. 

1.  One  who  indorses  commercial  paper 
before  maturity,  for  the   accommoda- 
tion of  the  payees,  without  any  know- 
ledge of  the  "fact  that  the  not*  was 
executed  by  the  makers  for  the  bene- 
fit of  the  payees,  upon  the  faith  of  a 
promise  by   the    latter    to   send    the 
makers  paper    sufficient  to    pay  the 
same,  and  that  such  promise  has  been 
only_  partially   performed,    may.  after 
having  been  compelled  to  pay  the  not«, 
recover   the    amount  of  the    makers. 
(Watson  agt.    SkuUtocorth,  53   Barb. 
357.) 

2.  A  recovery  in  such  an  action  will  not 
be  defeated  by  the  fact  that  the  ma- 
kers have  executed  to  the   plaintiff  a 
voluntary  assignment  of  their  propertv 
in  trust  for  their  creditors,  in  which, 
the  plaintiff  is  named  as  a  preferred 
creditor ;    where  it  appears  that  no 
dividend   has  been   made  under  such 
assignment,  nor  any  application  made 
of  money  realized  from  the  assigned 

property,  upon  the  plaintiff's  claim. 
(Id.) 

3.  The  mere  acceptance  of  such  a  trust 
by  the  assignee,  will  not  have  the  ef- 
fect to  suspend  his  remedy  as  iudorser, 
against  the  makers.     (Id.) 

4.  An  assignment  for  the  benefit  of  cred- 
itors is  not  to  be  deemed  void,  as  a 
conclusion  of  law,   merely  from  the 
fact  that  the  assignors  did  not  disclose 
their  inte'nt  to  make  it,  when  called 
upon  by  the    creditoi    for    payment. 
(Place  agt.  Miller,  6  Abb.,  N.  S.,  178.) 

5.  The  omission  to  do  any  of  the  acts  re- 
quired by  the  statute  to  render  valid 
an  assignment  for  the  benefit  of  credi- 
tors, or  the  omission  of  a  partner  to 
join  in  making  such  nn  assignment,  is 
nof  available,  upon  motion,  to  sustain 
an  attachment  as  against  the  assign- 
ment,  except  so  far  as  such  circum- 
stances   bear    upon    the  question  of 
fraudulent  intent.     (Id.] 

6.  It  seems  that  where  the  assignment  of 
the  effects  of  a  copartnership,  for  the 
benefit  of  creditors,  prefers  the  credi- 
tors of  the  individual  members  of  the 
firm,  it  is  competent,  in  order  to  rebut 
the  presumption   of  fraud,  for  those 
claiming  under  such  assignment,  and 
the  onus  is  upon  them,  to  show  that 
there  are  no  individual  debts  thus  pre- 
ferred.    (Hurlbert  agt.  Dean,  2  Keyes, 
97.) 

7.  Where  the  referee  in  such  case  reports 
as  a  conclusion  of  law  the  validity  of 
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such  assignment,  upon  the  ground  that 
no  facts  have  been  disclosed  showing 
the  existence  of  such  individual  debts, 
his  report  will  be  set  aside,  such  nega- 
tive evidence  being  insufficient  to  over- 
come the  presumption  of  fraud  iu  such 
assignment  (Id.) 

8.  An  assignment  made  directly  to  cer- 
tain creditors  for  the  purpose  of  secur- 
ing their  particular  demands,  is  not  an 
assignment  in  trust,  and  is  not  void 
under  the  provisions  of  $  1,  2  R.  S., 
135.     (  Van  Buskirk  agt.    Warren,  2 
Keyes,  119.) 

9.  Where  an  assignment  is  made  directly 
to  a  party  having  a  beneficial  interest 
therein,  prima,  facie  the  assignee  ac- 
cepts the  title ;  and  the  onus  is  upon 
the  party  claiming  in  hostility  to  show 
that  there  never  was  an  acceptance. 
(Id.) 

10.  An  assignment  unaccompanied  by  in- 
stantaneous delivery,  is  not  necessarily 
void  under  the  provisions  of  (5  6,  2  R. 
S.,  136.    It  is,  as  against  creditors  of 
the  assignor,  or  subsequent  purchasers 
in  good  faith, presumptively  fraudulent, 
and  he  burden  of  proof  to  overcome 
this  presumption  is  upon  the  assignee. 
(Id.) 

11.  A  resident  of  this  state  executed  to 
divers  creditors,  also  with  one  excep- 
tion residents  of  this  state,  an  assign- 
ment in  good  faith,  and  to  secure  the 
claims  of  those  creditors  of  certain 
property   owned   bv  him,  a  part  of 
which  consisted  of  iron  safes,  then  in 
the  assignor's  store  in  Chicago,  Illinois. 
Three  davs  subsequent  to  this  assign- 
ment, and  without  knowledge  or  notice 
of  it,   and   before  the   assignees  had 
taken  possession  of  the  safes,  certain 
other  creditors  of   the  assignor,  also 
residents  of  this  state,  by  a  process  of 
attachment,  duly  issued  pursuant  to  the 
laws  of  the  state  of  Illinois,  attached 
and  levied  upon  said  safes,  and,  upon 
subsequent  notice   of  the  assignment 
and  demand  for  the  eafes  by  the  assig- 
nees, the  same  was  refused.    The  ac- 
tion under  which  the  attachment  was 
made  was  prosecuted  to  judgment,  and 
the  safes  sold  under  an  execution  duly 
issued.    In  an  action  by  the  assignees 
against    the   judgment    creditors    for 
whose  benefit  the  safes  were  sold,  to 
recover  the  value  of  the  same :  it  was 

Held  that  by  the  assignment  the  title  to 
the  safes  vested  instantaneously  in  the 
assignees;  that  by  the  laws  of  this 
state  their  title  was  superior  to  that 
acquired  subsequently  under  the  attach- 
ment ;  that  in  an  action  in  this  state, 
between  cit  zens  of  this  state,  in  regard 


to  a  contract  made  in  this  state  con- 
veying the  title  to  personal  property, 
it  must  be  determined  by  the  law  of 
this  state ;  and  that,  hence,  the  assig- 
nees in  such  action  against  such  judg- 
ment creditors  were  entitled  to  recover. 
(Id.) 


ATTACHMENT. 

1.  Where  defendant's  damages  are  as- 
sessed upon  a  reference,  on  the  dissolu- 
tion of  an  injunction,  the  court  may 
order  the  plaintiff  to  pay  them,  and  if 
he  refuses,  may  enforce  the  payment 
thereof  by  attachment.     (Patterson  agt. 
Bloomer,  ante,  280.) 

2.  Where  in  such  case,  the  report  of  the 
referee  has  been  confirmed  in  a  pro- 
ceeding to  which  the  plaintiff  was  a 
party,  and  no  appeal  having  been  taken 
by  him,  the  same  is  conclusive  upon 
him.     (Id.) 

3.  Notices  of  pendency  and  returns  to 
attachments,  may  be  amended   by  in- 
serting in  the  notices  and  inventories, 
a  specific  description  of  a  lot  of  laud 
omitted  by  mistake.    (  Vanderheyden  &g\» 
Gary,  ante,  367.) 

4.  On  a  motion  to  set  aside  an  attach- 
ment,   which   turns  on  the  question 
whether  the  bond  of  an  assignee  for 
the  benefit  of  creditors  had  been  filed 
•when  the   attachment  was  issued,  a 
mere    denial  in  the   affidavit  of  the 
moving  party  that  the  security  was 
then   fled,   without  evidence  by  the 
certificate    of   the    county   clerk,    or 
otherwise,  on  the  point,  is  insufficient 
to  overcome  the  positive  statement  of 
the  assignee  that  it   was  filed   as  re- 
quired bv  law.    (Place  agt.  Miller,  6 
Abb.  N.  S.  178J 

5.  The  notice,  accompanying  an  attach- 
ment, to  be  served  by  the  sheriff  on  a 
third  person  who  is  in  possession  of 
property   claimed    to    belong    to  the 
debtor,  may  describe  the  property  in 
general  terms,  without  specifying  ita 
precise   nature  and  amount.     (Drakt 
agt.  Goodridge,  54  Barb.  78.) 

6.  This  point,  which  was  so  decided  at 
special  term,  in   Greenleaf  agt.  Mun- 
ford  (19  Abb.  469)  was  not  considered 
by  the  general  term,  in  that  case,  on 
appeal,  nor  was  the  ruling  of  the  special 
term  iu  respect  to  it  overruled.     ( Id.) 

7.  Where  the  defendant,   when   called 
upon,  on  several  occasions,  to  pay  the 
plaintiffs'  debt,   put  them  oft',   stating 
that  her  husband,  every  night,  took  ail 
the  money  which  she    had  received 
duriug  the  day  aiid  paid  it  to  persona 
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from  whom  she  had  bought  goods ; 
•which  payment  was  disproved,  by 
affidavit ; 

Held,  that  the  act  of  the  defendant,  in  al- 
lowing her  husband  to  take  possession 
of  all  tier  money,  coupled  with  a  false- 
hood as  to  the  purpose  for  which  he 
took  it,  was  to  oe  deemed  done  with 
intent  to  defraud  her  creditors ;  that 
she  was  therefore  amenable  to  the 
charge  of  having  "disposed  of"  her 
•'  property  with  intent  to  defraud " 
them ;  and  that,  consequently,  the 
plaintiffs  were  entitled  to  a  warrant  of 
attachment,  under  the  provisions  of 
section  229  of  the  Code.  (Anderton 
agt.  O'Beilly,  54  Barb.  620.) 

ATTORNEY. 

1.  On  the  entry  of  judgment,  the  authority 
of  the  attorney  for  the  defendant  ceases, 
and  he  is  at  liberty  to  employ  another 
attorney  in  the  action  without  an  order 
of  substitution.     (Eagan  agt.  jRooney, 
ante,  121.) 

2.  If  it  is  desired  to  obtain  possession  of 
papers  in  the  action  in  the  hands  of 
the  former  attorney,  an  independent 
proceeding  against  him  is  necessary. 


proce 
(Id-) 


3.  Judgment  will  be  opened,  and  the  de- 
fendant let  in  to  defend,  &c.  on  terms, 
where  he  shows  an  excusable  neglect. 
(Id.) 

4.  When  an  attorney  is  employed  by  a 
party,  the  law  implies  a  contract  be- 
tween them ;  and  before  a  new  part- 
ner of  the  attorney  can    be  made  a 
party  to  such  contract,  there  must  be 
eome  agreement  or  understanding  to 
place  him  in  a  position  which  will  en- 
able him  to  make  a  claim  against  the 
client,  for  services  in  the  suit.    (Davit 
agt  Peck,  54  Barb.  425. 

5.  In  the  absence  of  any  proof  of  snch 
an  agreement,  or  the  substitution  of  the 
firm  as  the  attorneys  or  counsel  of  the 
party,   the  relation  of   attorney  and 
client  does  not  exist  between  the  firm 
and  such  party,  with  the  assent  of  the 
latter ;  and  consequently  the  attorney 
originally  employed   may  recover  for 
his  services  in  the  suit,  in  an  action 
brought  by  him  alone.     ( Id.) 

BANKRUPTCY. 

1.  A  witness  who  was  a  lawyer,  being 
under  examination  was  questioned, 
touching  a  certain  conveyance  made  to 
him  by  the  bankrupt  and  wife  and  a 
subsequent  conveyance  by  him  to  the 


wife,  and  refused  to  testify  thereon  as 
matter  within  the  privilege  of  confi- 
dential communications  between  attor- 
ney and  client: 

Held,  on  the  facts  stated,  the  questions 
were  proper  and  must  be  answered, 
and  are  not  within  such  privilege. 
(Matter  of  Bella  and  Milligan,  ante, 
79.) 

2.  The  usual  order  and  subpoena  were 
issued  for  the  wife   of  bankrupt  to  at- 
tend before  the  register  and  be  PWOIT 
and   'testify  as  a  witness.     She  failed 
to  appear,  and  counsel  put  in  affidavit 
explanatory  of  her  non-attendance,  but 
questioned  the  aithority  of  the  court 
to  compel  her  to  testify  in  this  cause : 

Held:  The  proper  proceeding  is  to  issue 
an  order  to  show  cause  why  an  attach- 
ment should  not  issue  against  her. 
(Matter  of  Belli*  <S>  Millie/an,  ante,  88.) 

3.  A  register  has  power  to  pass  upon  the 
satisfactory  or  unsatisfactory  proof  of 
debts  but  where  a  question  "of  law  or 
fact  is  raised  in  respect  thereon,  the 
same  must  be  certified  for  the  decision 
of  the  judge  under  section  4.     (Matter 
of  B«gert,  ante,  111.) 

4.  The  United  States  court  in  bankruptcy 
has  no  jurisdiction  or  power,  to  inter- 
fere with  or  to  arrest  the  proceedings 
of  a  state  court,   in  the  ordinary  and 
legitimate    administration    of    justice. 
(Clark  agt.  Binninger,  ante,  341.) 

5.  Consequently,  in  an  action  in  the  state 
court  between  partners,  for  a  dissolu- 
tion of  the  copartnership  and  for  the 
winding  up  of  the  business  of  the  firm, 
&c.,  in  which  an  injunction  is  granted 
and  a  receiver  appointed,  who  has  taken 
possession  of  the  partnership  property, 
an  assignee  in  bankruptcy  proceedings, 
commenced  subsequently  against  tn« 
same  parties  in  the  United  States  dis- 
trict court,  has  no  right  to  demand  of 
the  receiver  possession  and  control  of 
the  property  in  charge  of  the  latter ; 
and  where  this  is  done  by  the  assignee, 
he  will  be  deemed  in  contempt  by  the 
state  court.    (Id.) 

6.  Where  solicitor  of  bankrupt  moved 
that  the  assignee  be  ordered  to  amend 
his  return  in  a  certain  respect,  but  noth- 
ing appeared  to  show  wherein  such 
amendment  was  proper  or  necessarv. 
or  what  interest  of  the  bankrupt  would 
be  effected: 

Held,  the  assignee,  on  this  certificate  not 
showing  the  facts,  is  not  required  to 
make  the  amendment.  (Matter  of 
Kingon,  ante,  392.) 
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BANKS  AND  BANKERS. 

1.  When  a  banker  has  the  funds  of  a 
firm  deposited  with  him  for  the  pur- 
pose of  its  especial  business,  and  when 
he  knows  that  one  of  the  firm  is  en- 

faged  in  individual  speculations,  and 
e  transfers  these  funds  to  the  sepa- 
rate account  of  this  member,  and  with 
knowledge  that  the  latter  appropri- 
ates the  funds  to  such  speculations,  the 
banker  is  liable  for  the  funds  thus  mis- 
applied, unless  they  first  assure  him  of 
their  consent.  (Billings  agt.  Meiqs. 
53  Barb.  272.) 

2.  The  act  of  congress,    approved  Feb- 
ruary 25,  1863,  entitled   "  An  act  to 
provide  a  national  currency,"  does  not 
authorize  the  directors  of  a  bank  in- 
corporated under  its  provisions  and  in 
conformity  with  the  act  of  the  legis- 
lature of  this  state,  passed  March  9, 
1865,  entitled   "  an  act  enabling  the 
banks  of  this  state  to  become  associ- 
ations for  the    -purpose   of    banking 
under  the  laws  of  the  United  States," 
to  create,  by  a  by-law,  a  lien  in  favor 
of  the  bank  on  the  stock  held  bv  stock- 
holders, for  the  security  of  debts  due 
bv  them  to  the  bank.     (Rosenback  agt. 
S'alt  Springs    Nat.  Bank.  53   Barb. 
495.) 

3.  A  by-law  declaring  that  no  transfer 
of  the  stock  of  the  association  shall  be 
made  without  the  consent  of  the  board 
of  directors,  by  any  stockholder  who 
shall  be  liable  to  the  association  either 
as  principal  debtor  or  otherwise,  if  not 
void  because  it  provides  for  a  forfeit- 
ure of  stock,  is  void  because,  without 
express  authority,  it  attempts  to  im- 
pose a  lien  upon  its  stock.     (Id.) 

4.  The  power  to  declare  a    lieu  upon 
stock,  by  means  of  a  by-law,  is  not 
expressly  conferred  upon  the  national 
banking  associations,   by  the    act   of 
congress  ;  nor  has  it  been  incidentally 
or    impliedly  conferred    upon    them. 
Yet  the  lien  may  exist,  if  provided  for 
in  the  articles  of  association.     (Id.) 

5.  An  appeal  from  a  judgment,  in  the 
name    of  a   state   bank  subsequently 
merged    in   a  national   bank,   is    the 
defense  of  a  suit,  within  the  meaning 
of  the  second  section  of  the  act  of  the 
legislature,  of  March   9,  1865,  (Laws 
of  1865,  p.,  169,)  which  provides  that 
any   state  bank,   by  its  organization 
under  the  laws  of  the  United  States, 
shall  be  deemed  to  have  surrendered 
its  state  charter,  but  that  "  every  such 
bank  shall  nevertheless  be  continued 
a  body  corporate  for  the  term  of  three 


years 


for  the  purpose  of  prose- 


cuting   and  defending   suits    by    and 


against  it,  and  of  enabling  it  to  close 
its  concerns,"  &c.  And  if  such  appeal 
is  taken  within  the  three  years  from 
the  time  of  its  conversion  into  a 
national  bank,  the  state  bank  must 
be  deemed  to  continue  in  existence 
as  to  such  appeal  or  defense  of  the  suit, 
until  the  appeal  is  heard  and  de- 
termined. Claflin  agt.  The  Farmers 
and  Citizens  Bank  of  I/ong  Island,  (54 
Barb.,  228). 

6.  In  case  of  the  failure  of  the  national 
bank,   and  the   appointment  of  a  re- 
ceiver,  such  receiver  may   take,  and 
has  a  right  to  prosecute,  such  appeal, 
under  section  121  of  the  Code.     (Id.) 

7.  Where    one    banker    receives    from 
another  a   promissory  note,  made  by 
third  persons,   for  collection   merelv, 
with  instructions  to  remit  the  proceecfs, 
•when  paid,  in  a  draft,  which   note  is 
subsequently  paid  by  the  makers,  the 
receiver  giving  credit  therefor  to  the 
person  from    whom   he    receives  it, 
without  any  knowledge  or  notice  that 
any  other  person  than  the  one  trans- 
mitting it    to  him    has    any   interest 
therein,  he  has  a  right   to  retain  the 
proceeds  as  against  the  true  owner,  on 
account  of  a  balance  due  to  him  from 
the  transmitter.  (Dickerson  agt.  Wason. 
54  Barb.,  230). 

8.  The  stockholders  of  a  bank  organized 
under   the   laws    of    this    state,   that 
becomes  insolvent,  are  not  entitled  to 
receive  or  have  divided  among  them- 
selves any  of  the  assets  of  the  bank 
until  its  debts  and  liabilities  are  fully 
paid  and  discharged.     (Hollister  agt. 
Hollister  Bank,  2  Keyes,  245). 

9.  The    stockholders    of    an    insolvent 
bank    had  been  assessed  upon  their 
capital  stock  to  supply  a  deficiency  in 
the  assets  of  such  bank  to  pay  in  full 
its  liabilities  pursuant  to  the  provisions 
of  ihe  Constitution  (§  7,  art..  8,)  and 
of  chapter  226,  Laws  of   1849,  a  part 
of  which  assessment  or  apportionment 
proved  to  be  uncollectible,  owing  to 
the  insolvency  of  the  stockholders  and 
other  causes.     Upon  an  application  by 
the  receiver  to  the  supreme  court  for 
an  order  to  divide  the  residue  of  the 
assets  in  his  hands  pro  rata  among  the 
creditors,  certain  of  the  stockholders 
who  had  paid  their  ratable  proportion 
of  the  apportionment  made  upon  them 
as  aforesaid,  appeared    and    claimed 
that  by  virtue  of  such  payment  they 
had  become  creditors  of  the  bank  and 
•were  entitled  with  other  creditors  to 
be  included  in  such  pro  rata  distribu- 
tion: 

Held,  that  they  could  not  occupy  the 
anomalous  position  of  debtors  and 
creditors  at  tue  same  time.  (Id.) 
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10.  That  they  are  by  the  statute  made 
debtors  to  the  creditors  of  the  corpora- 
tion, and  must  remain  such  until  the 
creditors  are  paid  the  amount  of  the 
apportionment.    (Id.) 

11.  It  follows  that  as  that  apportionment 
was  never  wholly  collected,  it  could 
not  be  wholly  paid  and  the  debts  of 
the  corporation  thereby   discharged ; 
and  that  any  assets  of  the  bank  from 
which  moneys  had  been   realized  by 
the  receiver,  since  such  apportionment 
upon  the  stockholders  must  be  applied 
to  the  payment,  so  far  as  they  would 
go,  of  such  debts.     (Id.) 

12.  In  short,  the  condition  provided  for 
in  section  24,  of  chapter  22ti,  Laws  of 
1849,  under  which  stockholders  may 
become  entitled  to  a  distiibntion  of 
the  assets  of  the  bank,  had  not  been 
reached.    (Id.) 

13  The  doctrine  in  27  N.  F.,  393,  com- 
mented on  and  approved  by  DAVIES, 
J.  (Id.) 


BILLS  OF  EXCHANGE  AND  PRO- 
MISSORY NOTES. 

1.  Any  act  of  an  indorser  of  a  promissory 
note,  calculated  to  put  the  holder  off 
his  guard,  and  prevent  him  from  treat- 
ing the  note  as  he  would  otherwise 
have  done,  is,  in  judgment  of  law,  a 
waiver  of  demana  and  notice.    Thus, 
where  the  holder  of  a  note  told  the 
indorser,   sixteen   days  before  it  fell 
due,  that  the  maker  wanted  the  note 
to  remain  another  year,  and  asked  him 
if  he  was  willing,  and  the  indorser  re- 
plied that  he  was  willing  to  let  it  re- 
main, and  at  the  same  time  took  the 
note  and  looked  it  over,  and  said  it 
was  a  good  note  : 

Held,  that  this  excused  a  demand,  and 
notice  of  non-payment.  (Sheldon  agt. 
Barton,  53  Barb.' 23.) 

2.  In  order  to  make  the  receiving  of  the 
note  of  a  third  person,  by  a  vendor, 
from  the  vendee,  a  payment  of  the 
price,  there  must  be  an  agreement  be- 
tween the  parties  that  such  note  shall 
he  taken  by  the  vendor  in   payment 
for  the    property  sold.     (GiJbson.   agt. 
Toby,  53  Barb.  191.) 

3.  When  the  sale  and  delivery  of  the 
property  and  the  transfer  of  the  note 
are  at  the  same  time,   a  presumption 
arises  that  the   parties  agreed  to  an 
exchange  of  property  ;  that  is,  that  the 
vendor  should  sell  and  deliver  his  pro- 
perty for  the  note  to  be  transferred  by 
the  "other  party ;  and  the  agreement 
being  executed,  the  note  is  taken  at 


the  risk  of  the  party  taking  it  for  his 
property.     (Id) 

4.  The  fact  of  a  simultaneous  exchange 
is  the  evidence  from  which  the  agree- 
ment is  presumed.    But  this  presump- 
tion is  not  conclusive.   The  party  tax- 
ing the  note  may  show  that  it  win 
not  the  agreement  that  he  should  take 
the  note  at  his  own  risk,  in  exchange 
for  his  property.     (Id.) 

5.  In  an  action  upon  a  promissory  note 
made  by  the  defendants,  payable  to  the 
plaintiff  or  his  order,   the  defendants 
set  up  a  defense  that  the  note  belonged 
to  the  plaintiff  and  one  V.  as  partners, 
under  the  firm  name  of  "  M.  &.  Co. :" 
and  they   set  np  a  counter-claim   in 
their  favor  against  M.  &.  V.,  as  such 
partners.    On  the  trial  they  gave  evi- 
dence tending  to  show_  that'the  money 
advanced,  and  for  which  the  note  was 
given,  was  advanced  in  pursuance  of 
a  contract  between  them  and  M.  &.  Co. 
and  was  the  money  of  M.  &,  Co. ;  also 
to  show  a  breach  of  the  contract  by 
M.  &  Co.,  and  that  damages  had  ac 
crned  to  the  defendants    from    such 
breach.       (Mynderse    agt.   SiwoL    53 
Bart  234.; 

6.  The  plaintiff  testified  that  the  money 
advanced  was  his  money,  and  that  the 
note  belonged  to  him,  and  V.  had  no 
interest  in  the  same  or  in  the  money. 
(Id.) 

Held,  that  the  plaintiff,  owning  and  hold- 
ing the  note  in  his  own  right,  could 
maintain  an  action  thereon,  in  his  own 
name  alone,  to  recover  the  amount  due 
by  its  terms.  And  that  if  the  question 
of  exclusive  ownership  of  the  note  by 
the  plaintiff  was  of  any  importance,  it 
should  have  been  submitted  to  the 
jury  ;  at  least  the  plaintiff  should  not 
nave  been  non-suited  on  that  ques- 
tion (Id.) 

7.  The  note,  in  such  a  case,  is  no  part  of 
the  agreement,  but  a  separate  and  in- 
dependent promise  made  by  the  defen- 
dants in  execution  and  fulfillment,  pro 
tanto,  of  that  part  of  the  agreement  on 
their  part.     (Id.) 

8.  One  who  indorses  commercial  paper 
before  maturity,  for  the   accommoda- 
tion of  the  payees,  without  any  know- 
ledge of  the  "fact  that  the  note  was 
executed  by  the  makers  for  the  bene- 
fit of  the  payees,  upon  the  faith  of  a 
promise   by   the    latter    to   send    the 
makers  paper    sufficient  to    pay  the 
same,  and  thai  such  promise  has  been 
only  partially   performed,    may.  after 
having  been  "compelled  to  pay  the  note, 
recover  the]  amount  of  the    makers. 
(Walton  agt.   Shuttlevorth,  53  £arb. 
357.) 
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9.  A  recovery  in  snch  an  action  will  not 
be  defeated  by  the  fact  that  the  ma- 
kers have  executed  to  the  plaintiff  a 
voluntary  assignment  of  their  property 
in  trust  for  their  creditors,  in  which 
the  plaintiff  is  named  as  a  preferred 
creditor ;    where  it  appears  that  no 

/  dividend  has  been  made  under  such 
assignment,  nor  any  application  made 
of  money  realized  from  the  assigned 
property,  upon  the  plaintiff's  claim. 
(Id.) 

10.  The  mere  acceptance  of  snch 'a  trust 
by  the  assignee,  will  not  have  the  ef- 
fect to  suspend  his  remedy  as  indorser, 
against  the  makers.     (Id.) 

11.  The  parties  to  commercial  paper  are 
liable   in    the  order    in   which    their 
names  appear  upon  the  same.    Hence, 
if  a  second  indorser  is  compelled  to 
pay  the  amount,  he  may  recover  the 
same  in  an  action    against  the    ma- 
kers.    (Id.) 

12.  Although  the  sale  of  a  bid  for  a  con- 
tract upon  public  works  is  illegal  and 
void,  vet  if  the  purchaser  gives  his 
note    for    the    purchase    money,    for 
the  benefit  of   several  persona  inter- 
ested   in    the    bid,    and    afterwards 
pays  it  to  one  of  them,  the  latter  can- 
not set  up  the   illegality  of  such  sale, 
to  avoid   the  payment  to  one  of  the 
payees,    of   his    share    of  the    note. 
( Woodworth    agt.    Bennett,  53    Barb. 
361.) 

13.  Such  a  note  cannot  be  enforced,  as 
between  the  immediate  parties  to  it. 
The  maker  can  successfully  resist  the 
payment  thereof;  and  the  "defense  of 
the  illegality  of  the  transaction  out  of 
which  the  note  arose,  would  be  a  per- 
fect defense  to  an   action  brought  to 
collect  it,  it  seems.     (Id.) 

14.  The  defendants,  on  the  transfer  of  a 
customer's  note  to  the  plaintiff,  agreed 
to  indorse  it,  and  waive  demand  and 
notice,  and  thereupon  made  the  follow- 
ing indorsement  thereon,  signed  by 
them,  in  their  firm   name  :  "  I  waive 
demand  of  protest." 

Held,  that  the  language  of  the  indorse- 
ment might  be  construed  as  implying 
an  intention  to  waive  both  demand 
and  notice.  (Porter  agt.  Kemball,  53 
Barb.  467.) 

Alto  held,  that  if  the  language  of  the  in- 
dorsement was  too  indefinite  and  un- 
certain to  express  a  legal  contract,  the 
plaintiff  might  resort  to  parol  evidence 
to  establish  one,  not  inconsistent  with 
the  written  indorsement.  (Id.) 

15.  A  check,  after  having  been  indorsed 
by  the  payee  and  another  person,  was 


presented  at  the  bank,  and  certified  to 
be  "good."  Subsequently,  the  draw- 
er, discovering  that  he  had  been  de- 
frauded, directed  the  bank  not  to  pay 
the  check  ;  and  when  it  was  presented 
for  payment,  the  latter  wrote  across 
its  face,  "payment  stopped."  and  re- 
turned it  to  "the  payee.  The  latter, 
after  erasing  the  words,  "payment 
stopped,"  so  that  they  could  not  be 
read,  and  affixing  a  revenue  stamp 
over  the  erasure,  transferred  the  check 
to  another  person,  through  whom  the 
plaintiff  received  it  in  deposit  for  col- 
lection, in  the  ordinary  course  of  busi- 
ness, in  good  faith,  without  knowledge 
or  notice  of  the  circumstances,  and 
without  sufficient  appearing  on  its 
face  to  put  the  plaintiff  on  inquiry. 

Held,  that  the  plaintiff  was  to  be  deemed 
.  a  bona  fide  holder  of  the  check  for 
value,  and  entitled  to  recover  the 
amount  thereof  from  the  drawee. 
(Nassau  Bank  agt.  Broad-way  Bank,  54 
Barb.  236.) 

16.  At  the  time  a  promissory  note  wag 
made,  the  maker  and  indorser  both  re- 
sided in  Rochester,  at  which  place  the 
note  was  dated,  and  it  was  discounted 
at  the  plaintiff's  b^nk,  which  was  also 
located  there,  and  where  the  plaintiffs 
resided. 

Held,  that  the  plaintiffs  had  the  right, 
when  the  note  matured,  to  assume  that 
the  indorser  still  resided  in  Rochester, 
and  to  act  accordingly  in  taking  the 
requisite  steps  to  charge  him  as  such, 
unless  they  knew  that  in  the  mean- 
time he  h'ad  changed  his  residence. 
(  Ward  agt.  Perrin,  51  Barb.  89.) 

Held,  also,  that  the  information  on  that 
point,  possessed  by  the  notary  who 
protested  the  note,  must  be  deeemed 
information  possessed  also  by  the  hold- 
er of  the  paper,  at  the  time  of  its  ma- 
turity. (Id.) 

17.  And  the  notary  having  demanded 
payment  of  the    note,   properly,  and 
given  the  proper  notice  to  charge  the 
indorser,   by  addressing  it  to  him   at 
Rochester,   and    depositing  it  in  the 
post-office  there,   so  addressed,   with 
the  postage  prepaid : 

Held,  that  the  indorser  was  clearly 
charged  and  duly  fixed  as  such,  nnless 
the  plaintiffs,  or  the  notary,  knew  that 
he  did  not  then  reside  in  Rochester, 
but  bad,  during  the  time  the  note  was 
running  to  maturity,  removed  to  anoth- 
er place.  (Id.) 

18.  And  that  question  having  been  fairly 
submitted  to  the  jury,  who  found  for 
the  plaintiffs  expressly  on  that  issue, 
it  was 
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Held  that  this  was  entirely  conclusive. 
(Id.) 

19.  Where  notes  given  by  the  defendant 
to  the  plaintiff  as  "  receiver  of  the  W. 
bank,"  for  money  lent  by  the  latter 
upon  checks  signed  by  him  as  "receiv- 
er, &c.,"  were  indorsed  by  tLe  plaintiff 
as  "  receiver  &c." : 

Held,  that  by  such  indorsement  the  title 
to  the  notes  was  transferred  to  the 
plaintiff  individually,  and,  prima  facie, 
became  vested  in  him;  anu  that,  In  the 
absence  of  any  proof  to  the  contrary, 
the  plaintiff  was  entitled  to  prosecute 
them  in  his  individual  character ;  he 
testifying,  without  contradiction,  that 
these  were  individual  transactions. 
<  Am»  agt  Peck,  54  Barb.  425.) 

30.  Held,  also,  that  such  notes  having 
been  received  in  evidence,  with  the  in- 
dorsements, without  any  objection 
being  made  that  the  indorsements 
were  not  proved,  or  any  point  being 
taken  on  that  account,  the  fact  that 
the  plaintiff  had  need  money  in  his 
hands  as  receiver,  in  making  some  of 
the  loans  on  the  notes  was  not.  suffi- 
cient to  establish  that  they  did  not 
belong  to  him  individually  ;  especially 
where  there  was  evidence  to  show 
that  on  a  meeting  between  the  parties 
in  the  presence  of  an  accountant,  for 
the  pursose  of  having  their  accounts 
looked  over  &c.,  and  a  balance  struck, 
the  notes  were  presented  by  the  plain- 
tiff as  an  individual  claim  against  the 
defendant,  and  were  recognized  by 
the  latter,  as  such,  without  objection. 
(Id.) 

21.  The  fact  that  the  maker  of  a  note 
holds  and  puts  it  into  circulation  for 
his  own   advantage,   is  notice  to  the 
party  taking  it  that  whatever  indorse- 
ments may  be  upon  it  were  made  for 
his  benefit,   and  not  in  the  course  of 
business.    ( Fielden  agt.  Lahent,  6  Abb. 
•KAMI.) 

22.  The  indorser  of  a  no_n-negotiable  note 
is  not  entitled  to  notice  of  demand  of, 
and  of  non-payment    by,   the  maker 
thereof.    By   indorsement  before  de- 
livery or  before  negotiating  it,  he  may 
be  treated  as  maker.     (Richardt  agt. 
Waring  1  Keyes,  576.) 

23.  Where  a  party  writes  his  name  upon 
the  back  of  a  note  not  negotiable,  there 
being  no  contract  of  indorsement,  the 
court*  give  effect  to  it  by  allowing  the 
holder   to    overwrite    the    indorsees 
name  with  the  real  contract,  either  as 
maker  or  guarantor.    (Id.) 

24.  An  order  by  a  bank,  having  funds 
deposited  to  its  credit  in  New   York, 
to  deliver  the  cash  to  C.  W.  K.,  or 


^  order,  is  substantially  equivalant  to 
an  ordinary  bill  of  exchange.  (Weed- 
sport  Bank  agt.  Park  Bank,  2  Key  a 

25.  Such  an    order   is  not    subject   to 
revocation,  after  the  amount  has  been 
passed  to  the  credit  of  the  payee,  and 
applied    in    payment    ot    his    checks 
and    notes   in    the    usual   course   of 
business.    (Id.) 

26.  Where  a  party  executed  six  several 
notes  payable  at  from   two  to  seven 
months  under  an  agreement  with  the 
payee  that  the  latter  should  furnish 
to  the  former  a  certain  amount  weekly 
of  the   notes  of  a  certain  bank,  and 
that  the  drawer  of  the  notes  should 
take  them  up  at  maturity : 

Held,  thaUtlie  notes  were  business  and 
not  accommodation  paper,  in  the  hands 
of  the  -payees  or  of  other  parties  to 
whom  the'y  shouid  be  in  good  faith 
transferred.  (McSpedon&Kl.The  Troy 
City  Bank,  2  Keyes,  35). 

27.  The  failure  of  the  payees  to  make 
the  weekly  payments  as  agreed,  and 
their  subsequent    insolvencv,   cannot 
affect  the  right  of  bona  fide  holders  of 
the  notes  to  recover.    (Id.) 

BOUNTIES. 

1.  On  the  24th  of  March,  1864,  at  a  town 
meeting,  held    in  the  town  of  West- 
ford,  called  "  for  the  purpose  of  paying 
bounties  to  volunteers  in  the  military 
or  naval  service  of  the  United  States, 
during  the  existence  of  the  war,  now 
carried  on,  and  for  the  purpose  of  pay- 
ing the  incidental  expenses  of  such  vol- 
unteering, and  of  raising  such  money," 
a  resolution  was  passed  "  That  there 
be  paid  the  sum  of  f  300  to  each  man 
drafted  and  not  exempted,  and  the  same 
be  raised  by  a  tax  upon  the   taxable 
property   of  the  town.      (People  agt. 
Board  of  Town  Auditors,  ante,  23.) 

2.  The  resolution  was  amended  so  as  to 
include  those  that  were   drafted  last 
year  and  paid  $300."    (Id.) 

3.  On  the  8th  of  June,  1864,  the  relator 
was  drafted  for  three  years,  as  one  of 
the  quota  of  the  town,  under  the  call 
bv  the  president,  issued  September  17, 
1863.  On  the  23d  of  June,  he  paid  $300, 
commutation,     and     was    discharged 
from  further  liability  under  that  draft." 
In  April,  1865,  a  local  act,  set  out  in  the 
opinion,  was  passed,  legalizing  resolu- 
tions by  town  meetings  in  the  county 
of  Otsego,  relating  to  the  payment  of 
bounties  to  volunteers,  substitutes  and 
drafted  men.     (Id.) 
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4.  la  November.  1867,  the  relator  presen- 
ted his  claim  for  $300  bounty,  nnder 
the  resolution,  to  the  defendants  who 
refused  to  audit  it : 

Held:  1.  That  the  payment  of  the  $300 
was  a  discharge  of  the  duty  imposed 
upon  the  relator  by  the  draft  and  not 
an  exemption.  (Id.) 

2.  That  the  resolution    embraced  those 
thereafter  drafted  under  the  impending 
call.  (Id.) 

3.  That  the  local  act  legalized  the  reso- 
lution.  (Id.) 

4.  That  the  term  "  bounty  "  covered  pre- 
miums offered  to  induce  men  to  enlist 
and  also   gratuities,  benevolences  and 
generosities.    (Id.) 

5.  That  nnder  the  resolution  the  relator 
was  entitled  to  $300,  and  defendants 
should  be  required  by  mandamus  to 
audit  his  claim  therefor.  (Id.) 

BEOKEES. 

1.  An    authority  to  sell,  given  to  one 
whose  occupation  is  that  of  a  Teal  es- 
tate broker,   authorizes  the  broker  to 
sign  the  contract  and  bind  his  princi- 

fal.    (Pringle  agt.  Sjaaulding,  53  Barb. 
7.) 

2.  Where  a  person,  not  a  real  estate 
broker,  is   employed  to  negotiate  the 
purchase  of    real  estate,  he  will  be 
entitled  for  his  services  to  such  a  sum 
as  they  be  reasonably   worth,  which 
may  be  more  or  less  than  the  usual 
per    cent    paid    to    brokers    for   like 
services.       (Erben,    agt.    Lorillard,    2 
Keyes,  567). 

BUILDING  ASSOCIATIONS. 

1.  It  is    not    necessary    under    section 
three,  of  chapter  122,  Laws  of  1851, 
providing    for  the    incorporation    of 
building    associations,  &c .,  that    the 
copy    of    articles    required  by_  that 
section  to  be  filed  should  contain  the 
names  of  the  trustees.    (Second  Man- 
hattan Bu  ilding  Association  agt.  Hayes, 
2  Keyes,  192.) 

2.  The  trustees  of  such  corporations  are 
not  officers,  within  the  meaning  and 
intent  of  the  statute.    (Id.) 

CANALS. 

1.  It  is  the  duty  of  a  superintendent  of 
repairs  on  th"e  Erie  canal  to  remove 
obstructions  which  hinder  or  prevent 
navigation  thereon.  (Hicks  agt.  Dom, 
54  Barb.  179.) 


2.  And  a  superintendent,  having  in  good 
faith  determined  in  regard  to  the  ne- 
cessity and   propriety  of  removing   a 
boat  belonging  to  an  individual,  as  an 
obstruction  in  the  canal,  he  can  only 
be  held  responsible  to  the  owner  upon 
the  ground  that    he   was  chargeable 
with  negligence,  or  improper  conduct, 
in  executing  the  work.     (Id.) 

3.  If  a  superintendent  of  canal  repairs 
can  repair  a  breach  in  the  bank  of  the 
canal   occasioned  by  a  flood,  by  a  re- 
sort to  ordinary  means,  and   thereby 
continue  navigation  without  material 
interruption,  or  serious   detriment  to 
the  public  welfare,  it  is  his  duty  to  do 
so,   instead  of  adopting    the  extraor- 
dinary measure  of  cutting  a  piece  off 
a  canal  boat  owned  by  an  individual, 
in  order  to  close  the  gates  of  a  lock. 
(Id.) 

4.  And  where  the   proof  showed  that 
there  were  several  other  methods  by 
which   the  obstructions  caused  by  a 
canal  boat  grounding  in  the  gates  of  a 
lock  could  have  been  removed,   and 
the  difficulty  obviated  : 

It  was  held,  that  the  superintendent  of 
repairs  was  not  justified,  en  the 
ground  "  of  an  overruling  necessity,1' 
in  cutting  the  boat  into  and  removing 
a  portion  thereof,  thereby  subjecting 
the  owner  to  a  loss  of  h'is  property. 
(Id.) 

Held,  also,  that  in  what  he  did,  after 
he  determined  the  necessity  of  re- 
moving the  obstruction,  the  superin- 
tendent must  be  deemed  to  have  acted 
ministerially,  and  was  therefore  bound 
to  exercise  reasonable  care,  prudence, 
and  discretion  in  performing  the 
•work.  (Id.) 


CAPITAL  STOCK. 

1.  Though  the  law  requires  the  subscriber 
to  the  capital  stock  of  a  railroad  com- 
pany to  pay  ten  per  cent,  in  cash  at  the 
time  of  subscribing,  to  make  a  valid 
contract  binding  on  the  parties,  yet  if 
the  subscriber,  instead  of  paying  the 
ten  per  cent,  in  cash,  give  his'note  for 
the  same,  and  subsequently  pay  it,  so 
that  the  company  gets  the  money,  he 
is  thereby  constituted   a   legal   stock- 
holder of  such  company,  and  is  liable 
on  his  subscription.     (Ofjdensburgh  R. 
R.  Co.  agt.  Wolley,  I  Keyes,  118.) 

2.  Once  becoming  a  legal  stockholder,  he 
cannot  afterwards  repudiate  any  part 
of  the  legal  obligations  he  assumed  in 
becoming  such.     (Id. ) 

3.  The  giving  of  a  negotiable  note  by 
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which  the  company  realizes  the  money 
ami  the  paying  of  said  note  is,  in  legal 
effect,  a  caah  payment.  (Id.) 

4.  A  contract  is  not  void  as  against  the 
statute,  unless  founded  upon  an  illegal 
consideration  which  enters  into,  and 
forms  a  part  of  the  contract,  or,  unless 
it  provides  for  doiug  something  dis- 
tinctly forbidden.  (J  J.) 

CASE. 

1.  On  appeal  to  the  court  of  appeals  from 
a  judgment  on  the  report  of  a  referee, 
the  .findings  and  exceptions  thereto 
must  be  incorporated  in  the  case,  either 
actually  or  by  reference  thereto-  It  is 
not  enough  that  the  findings  and  excep- 
tions be  printed  in  the  appeal  papers. 
(Philbin.  agt,  Patrick,  0  Abb.,  If.  S., 
284.) 


CASES       OVERRULED,    '  DISAP- 
PKOVED  OR  DISTINGUISHED. 

1.  The  decision  in   Brewer  ant.  Temple 
(15  How.  Pr.,  286)  overruled.     (An- 
derson agt.  Hill,  53  Barb.,  238). 

2.  The  opinions  advanced  in   Woodruff 
agt.  Dickie,  ( 13  How.  Pr.,  164,)  that  "  a 
referee  is  no  longer  an  officer  of  the 
court;"  that  "the  court  at  special  term 
has  no   more  power  to  giant  amend- 
ments than  the  court  has  on  the  trial ;" 
and  that  "  a  referee  has  all  the  powers 
of  a  court  at  special  term,  to   allow 
amendments,"  disapproved.    (Ford  agt. 
Ford,  ttBarb.,  525.) 

3.  The  case  of  AlUn&gt.  Clark,  (11  How. 
Pr  Sep.,  213,)  in  which  it  is  intimated 
that  in    no  case    can    an    execution 
issue,  after  the  death  of  the  defendant 
therein,  without  leave  of  the  court, 
disapproved.     (Flanagan  agt.    Tinen, 
53  Barb.,  587). 

4.  The   cases  of  Hatch  agt.  Mann,  (15 
Wend.,  44.)  and  Harp  agt.  Osyood,  (2 
Hill.    216.)    distinguished    from    the 
present.     (Gregg  agt.  Pierce,  53  Barb., 
387.) 

5.  The  case  of  Mattice  agt.  Lillie  (24 
How.  Pr.  li.  264)  distinguished  from 
the  present.  (Corning  agt.  Lewv,  54 
Barb.  51.) 

6.  The  point  that  the  notice  accompany- 
ing an  attachment  to  be  served  by  the 
sheriff  on  a  third  person  who  is  in  pos- 
session of  property  clnimed  to  belong 
to  the  debtor,  ma'y  describe  the   pro- 
perty in  general  terms,  without  speci- 
fying its  precise  nature  and  amount, 
which  was  so  decided  at  special  term, 


in  Greenleaf  agt  Mumford  (19  Alb. 
469  \,  was  not  considered  by  the  gen- 
eral term,  in  that  case,  on  appeal,  nor 
was  the  ruling  of  the  special  term,  in 
respect  to  it,  overruled  (Drake  agt. 
Goodridge,  54  Barb.  78.) 

7.  The  case  of  Beach  agt.  Grain,  (2  N.  T. 
Rep.  86)  distinguished  from  the  pres- 
ent.  (The  Reformed  Protestant  Dutch 
Church   of  Westfield   agt.  Brown,  54 
Barb.  191.)   * 

8.  The  principle  of  the  rule  laid  down  in 
The  People  agt.  Erwin  (4  Denio,  129,) 
viz ,  that  the  owner  of  a   honse  who 
rents  it  to  be  used  and  kept  as  a  honse 
of  prostitution  is  to  be  deemed  to  keep 
such  house,  and  is  liable  to  indictment 
and    conviction  as  the  keeper    of  a 
bawdy  house,   applies  to  anv  person 
who   is  personally  concerned   in   the 
keeping  of  such  a'house.     ( Lowensiein 
agt.  The  People,  54  Barb.  299.) 

9.  The  case  of  Rockwell  agt.   Nearing, 
(35  N.  T.  Rep.  302)  distinguished  from 
the   present.      ( Cam pbe ll~&ut.  Evans. 
54  Barb.  566.) 

CAUSE  OF  ACTION. 

1.  The  court  cannot  reqnire  a  plaintiff  to 
give  a  na'ine  to  the  action.    If  he  states 
facts  in  his  complaint,  which  would  be 
proper  in  an  action  for  ti  specific  perform- 
ance, and  a  portion  of  those  facts  would 
be  proper  in  an  action  for  partition,  the 
court  cannot  require  him  to  elect  which 
action  he  will  prosecute.     (Hall  agt. 
Hall,  ante,  97.) 

2.  The  plaintiff  may  demand  any  kind  of 
relief,  to  which  he  supposes  himself  en- 
titled ;  and  he  is  not  confined  to  one 
kind  of  relief.   The  defendant  has  noth- 
ing to  do  with  the  form  of  the  relief 
demanded.     (Id.) 

3.  Where  the  facts  stated  may  constitute 
one  of  two  actions,  which  of  the  two 
is  the  proper  one,  is  to  be  determined 
on  the  trial.     (Id.) 

4.  An  action  for  damages  for  the  breach 
of  acoveuant  of  quiet  enjoyment,  con- 
tained iu  a  lease  executed  by  a  person 
having  a  life-estate   in   the  premises, 
which  breach   was  occasioned  by  the 
death  of  the   life-tenant,   will  not   lie 
against  the  executor  of  such  life-tenant, 
and    the    remaindermen   jointly,    nor 
against  the  remaindermen  in  any  form, 
and  the  mere  fact,  that  the  remainder- 
men collected  the  rent  reserved  by  the 
lease  from  the  death  of  the  life-tenant 
np  to  the  time  of  the  final  partition  of 
the  premises,  in  an  action  instituted  for 
that  purpose,  cannot  be  construed  into 
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an  adoption  and  ratification  of  each 
covenant  on  their  part.  (Coakley  agt. 
Chamberlain,  ante,  483.) 

5.  An  unexpired  lease  executed  by  a  per- 
son having  only  a  life-estate  in  the  de- 
mised premises,  becomes  void  and  ino- 
perative upon  the  death  of  the  life-ten- 
ant as  against  the  remaindermen,  and 
from  that  time  constitutes  no  farther 
lien  or  incnmbrance  upon  the  premises. 
No  tenure  and  no  relation  exists  be- 
tween remaindermen  and  the  tenant  of 
the  life-tenant.  (Id.) 

C.  A  cause  of  action  for  alleged  tortious 
acts  of  the  defendant,  as  a  director 
and  president  of  a  bank  in  South 
Carolina,  cannot  be  joined  in  the  same 
complaint  -with  one  for  an  alleged 
liability  of  the  defendant  as  a  stock- 
holder under  a  statute  of  South 
Carolina.  (Butt  agt.  Cameron.  53 
Barb.,  642.) 

7.  Where  each  complaint  does  not  show, 
or  state  facts  sufficient  to  show,  that 
the  plaintiff  as  a  bill  holder  was  in- 
jured or  damaged  by  the  alleged  acts 
of  malfeasance  and  misfeasance  of  the 
defendant,    as  a   director    and    as  a 
president,  &c.,  it  does  not  state  facts 
sufficient    to    constitute  a  cause    of 
action ;    especially  where  it  does  not 
even  state  that  the  plaintiff  was  the 
holder  of  the  bills  or  bank  notes,  or 
any  of  them,  when  the  alleged  acts  of 
malfeasance    and    misfeasance    were 
committed.     (Id.) 

8.  A  count  in  a  complaint,  alleging  that 
the  defendant  is  a  stockholder  in  a 
bank  located  in  South  Carolina,  (with- 
out stating  the  amount  of  his  stock,) 
and  that  under  and  by  virtue  of  a  law 
of  that  state,  the  defendant  is  liable  to 
the   creditors  of   said   bank,  as  such 
stockholder,  in  the  sum  of  double  the 
amount  of  his  stock,  dec.,  does  not  state 
a  valid  cause  of  action ;   the  fair  in- 
ference from  the  complaint,  and  from 
the  law  as  far  as  stated,  being  that  the 
liability  of  the  defendant  as  a  stock- 
holder can  only  be  enforced    in  the 
courts  of  South  Carolina.     (Id.) 

9.  The  receiver  of  an  insolvent  corpora- 
tion cannot  by  sale  or  otherwise  divest 
himself  of  his  trust  powers.    Hence, 
upon  the  sale  by  the  receiver  of  the 
assets  of  such  insolvent  corporation, 
the  purchaser  acquires  no  right  of  ac- 
tion against  a  former  trustee  of  such 
insolvent  corporation,  to  require  him 
as  such  trustee  to  account  for  any  as- 
sets of  such  corporation  remaining  in 
his  hands.     (Mann  agt.  Faircldld,  2 
Keyet,  lOG.) 

10.  Where,  by  an  agreement  between  a 


judgment  creditor  and  a  judgment  debt- 
or, a  compromise  of  the  judgment  is 
made,  satisfaction  to  be  entered  upon 
the  performance  by  the  defendant  of 
the  terms  of  the  compromise,  and  the 
satisfaction-piece,  by  mistake,  is  de- 
livered to  the  defendant,  who  causes 
the  same  to  be  filed,  but  refuses  to  per- 
form the  conditions  agreed  on,  an  act- 
ion lies  to  set  aside  the  satisfaction  and 
restore  the  judgment  to  its  original 
force,  for  the  full  amount,  saving  the 
ritrhts  of  third  persons.  (Slocum  agt. 
freeman,  6  Abb.  N.  S.,  443.) 

11.  An  action  does  not  lie  against  carriers 
by  steamboat,  for  loss  of  goods  occur- 
ring after  landing  them  upon  the  wharf, 
and  the  lapse  of  a  reasonable  time  for 
the  consignee  to  send  for  and  remove 
them,  where,  by  the  settled  usage  of 
business  between   the  parties,  the  con- 
signees were  accustomed  to  send  for 
their  goods  at  the   wharf,  and  no  neg- 
ligence on  defendants'  part  is  shown. 
(Ely  agt.  New  Baren  Steamboat  Com- 
pany, 6  Abb.  N.  S.,  72.) 

12.  If  the  consignee's  place  of  business 
was  closed  on  the  day  of  arrival,  the 
carriers  are  excused  from  giving  him 
notice   of  the  arrival.    It  makes  no 
difference  that  such  day  was  the  fourth 
of  July.     (Id.) 

13.  An  action  does  not  lie  against  the 
father  of  a  wife,  for  harboring  her  a- 
gainst  the  will  of  her  husband,  unless 
there  is  clear  proof  that  the  defendant 
acted  maliciously  in  so  doing.    (Camp- 
bell agt.    Carter,   6  Abb.  If.  S.,  151.) 

14.  An  assault  and  battery,  and  a  slan- 
der committed  at  the  same  time,  do  not 
constitute  one  transaction  within  the 
meaning  of  the   Code,  and  the  union 
of  them  in  one   complaint  as  a  single 
cause   of   action,   is  a  misjoinder  for 
which  a  demurrer  will  lie.    (Andcrton 
agt.  Hill,  53  Barb.  238.) 

CERTIORARL 

1.  The  decision  of  a  justice  of  the  supreme 
court  in  proceedings  by  habeus  corpus 
is  not  "  the  decision  of  a  court  of  infe- 
rior jurisdiction"  under  $§  320  and  318 
of  the  Code  of  Procedure,  and  no  costs 
can  be  allowed  at  general  term  upon 
the  review  by  certiorari  of  such  deci- 
sion.      (People   ex   rel.    Latorre   agt. 
O'Brien,  6  Abb.,  If.  S.,  63.) 

2.  On  a  common  law  cerliorari  the  sn- 
preme  court  is  not  restricted  to  the  in- 
quiry whether  the  court  below  acted 
•within  its   jurisdiction,   but  may    go 
further,   and  examine   whether    any 
error  in  the  proceedings  has  been  com- 
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milled.  (The  People  ex  rel.  Martina 
ajft.  The  Board  of  Commistionert  of 
Pilots,  54  Barb.  145.) 

3.  The  writ  of  certiorari,  in  its  office  of 
removing  final  adjudications  for  review, 
possesses  all  the  characteristics  of   a 
writ  of  error  under  our  former  system 
of  practice,   and    performs  the    same 
office,  as  to  inferior  summary  tribunals, 
that  a  writ  of  error  did  to  an  inferior 
court  of  record.     (The  People  ex  rel. 
Mitchell  agt.  Lawrence,  54  Barb.  589.) 

4.  The  common  law  certiorari,  proper, 
removes  only  the  record,  or  entry  in 
the  nature  of  a  record,  of  the  proceed- 
ings of  the  court  below,  whereby  only 
the  jurisdiction  and  the  regularity  of 
ita  proceedings  are    reviewed.     But 
when  the  writ  is  authorized  by  statute 
the  authority  of  the  court  is  not  limi- 
ted  to    questions  of  jurisdiction  and 
regularity.    It  has  power  also  to  ex- 
amine, upon  the  merits,  every  decision 
of  the  court,  or  officer,  upon  questions 
of  law,  and  to  look  into  the  evidence, 
and  affirm,  reverse  or  quash  the  pro- 
ceedings,   aa    justice    snail     require. 
(Id.) 

5.  The  writ  may  properly  issue  to  re- 
view the  action  of  a  jury  in  the  reas- 
sessment of  damages  under  the  high- 
way act,  on  appeal  from  the  decision 
of  commissioners  appointed  by  a  coun- 
ty judge.    (Id.) 


CHARGE  TO  JURY. 

1.  It  is  error  to  refuse  to  direct  a  verdict 
in   cases  where  a  finding  contrary  to 
the  direction  prayed  for,  would  be  set 
aside.     (Shirley  "agt.  Vail,  ante,  406.) 

2.  If  the  evidence  is  such  that  a  verdict, 
finding  the  facts  different  from  ihose 
claimed  by  the  counsel  in  his  request  to 
the  court  to  charge  the  jury,  would  be 
set  aside  as  against  evidence,  the  court 
errs  in  refusing  to  instruct  the  jury  as 
requested,    (id.) 

3.  It  is  not  error  for  the  court  to  refuse 
to  charge  that  the  facts  proved  raise 
a  presumption  of  law  of  liability  of 
the   defendants,  where  there  is  also 
evidence  to  raise  a  contrary  presump- 
tion.   The  question    in  such  case   is 
entirely   within  the   province  of  the 
jury.    (Downs  agt.  Spraguc,  2  Keyet, 
57.) 

4.  A    witness   had    testified   that    the 
defendant  never  had  anything  to  do 
with  the  merchandise  which  was  the 
subject  of  controversy,  except  to  ad- 
vise the  plaintiff  about  shipping  the 
aame  to  the  parties  by  whom  it  WHS 


ordered,  and  that  they  were  ordered 
by  and  charged  to  other  parties  than 
the  defendants: 


.  that  in  an  action  to  recover  from 
the  defendants  the  value  of  the  mer- 
chandise, it  was  not  error  for  the 
court  to  charge  the  jury  that  if  they 
believed  the  testimony  of  this  witness 
they  must  find  a  verdici  for  the  defend- 
ants. (Id.) 

5.  The  fact   that  certain  bank-bills   of 
another  state  are  received  and  passed 
away  as  money  is  primi  facie  evidence 
of  the  existence  of  auch  bank  and  of 
the  genuineness  of  the  notes  ;  sufficient 
at  least  to  justify  the  court  in  refusing 
to_  charge  that  the  payment  and  re- 
ceipt of    such   bills  in    payment  for 
services  is  no  evidence  that  there  is 
such   a  bank,   or   that    the  bills  are 
genuine.    Per  WRIGHT,  J.  Per  contra,, 
see  opinion  of  CAMPBELL,  J.    (Fallen 
agt.  The  People,  '2  Keyes  145). 

6.  The  refusal  of  the  judge  upon  the 
trial  of  an  action  against  a  turnpike 
company  for  not  keeping  their  road  in 
repair,  to   charge  that  the  company 
were  not  required  to  use  extraordinary 
and  enormous  expenses  in  construct- 
ing the    road,   and    his    reading    the 
provisions  of  the  statute  in  directing 
now  the  road  should  be  constructed, 
and  his  charge  thai  the  company  were 
bound  to   comply    with    the   statute, 
were  all  correct.     (People  agt.  Water- 
ford  and  Slillwater  Turnpike  Company, 
2  Keyet,  327). 

7.  Where  there  is  no  evidence  to  war- 
rant a  jury  in  finding  a  waiver  of  the 
conditions  of    an   agreement,   or    an 
extension  of  the  time  for  performance, 
the  judge  is  not  bound  to  instruct  them 
as  to  the  legal  effect  of  such  waiver  or 
extension.    (Bouse  agt.  Lewis,  2  Keyes, 
352). 

8.  Evidence    concerning    the    previous 
good  character  of  the  accused  must  be 
duly  considered  by  the   jury,  and  a 
charge  that  the    jury  may,   in  their 
discretion,       reject      such      evidence 
entirely,   is    erroneous.     (People  agt. 
Lamb,'2  Keyes  3W.) 

9.  Where    the    several    features    of    a 
charge,  although  perhaps  not  amount- 
ing to  errors,  are  calculated  to  confirm 
a  wrong  impression  in  the  minds  of 
the_  jury,  produced  by  an  erroneous 
ruling  in  respect  to  evidence  of  the 
good  character  of  the  accused,  a  new 
trial  will  be  granted.    (Id.) 

10.  A  charge  that  a  design  lo  life  con- 
stitutes murder  in  the  first  degree,  ia 
not  the  statutory  definition  of  murder 
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in  the  first  degree;  and  the  judge 
should  instruct  the  jury  that  it  requires 
a  premeditated  design  to  convict  of 
that  offense.  (Id.) 

11.  Where  an  architect  submitted  plans 
for  a  building,  claiming  that  the  same 
were    submitted   by  direction  of   the 
defendant  under  an  agreement  to  pay 
for  them,  and  afterwards  took  them 
away,  it  was  an  error,  in  suit  to  re- 
cover for  their  value,  to  charge  that 
the  taking  away  of  the  plans  by  the 
plaintiff,  was  a  circumstance  entitled 
consideration,  but  was  not  of  itself  an 
admission    that    his     services     were 
wholly  voluntary    and    without    any 
idea  of  compensation.     (Jfourry  agt. 
Lord,  2  Keyes,  617.) 

12.  Where  the  case  calls  for  no  charge 
on  the  subject  of  insanity,  no  exception 
lies  for  neglect  or  refusal  so  to  charge. 
(  Wagner  agt.  People,  2  Keyes,  684.) 


CHARITABLE  ASYLUMS. 

1.  By  the  act  incorporating  a  charitable 
asylum,  the  trustees  were  authorized 
to  make  all  proper  and  necessary  rules 
and  regulations  for  the  government  of 
the  corporation,  not  inconsistent  with 
the  constitution  and  laws  of  the  United 
States  and  of  the  State  of  New  York. 

Held,  that  by-laws  adopted  by  the  trus- 
tees forbidding  the  inmates  to  leave 
the  premises  without  permission  from 
the  governor  of  the  asylum,  or  one  of 
his  assistants,  or  indulging  in  conten- 
tion, o_r  boisterous  and  disorderly  con- 
versation at  table,  on  pain  of  expul- 
sion, were  reasonable,  proper,  and 
valid  ;  and  that  for  a  breach  thereof, 
by  an  inmate,  the  governor  was  au- 
thorized to  dismiss  the  offender  from 
the  institution,  by  the  direction  of  the 
executive  committee.  (The  People,  ex 
rel.  Newman  agt.  Tlie  Sailors'  Snug 
Harbor,  54  Barb.  532.) 

2.  But  that  on  a  charge  being  preferred 
against  an  inmate,   of   violating  the 
rules,   he   was  entitled  to  reasonable 

notice  of  the  examination,  and  an  op- 
portunity of  being 'heard,  of  exculpat- 
ing himself  and  of  disproving  the 
charge.  (Id.) 

3.  The  action   and  proceedings  of  the 
trustees,  or  the  executive  committee, 
in  investigating  such  a  charge,  it  seems. 
are  (not  beyond  the  control  of,  or  a 
review  by,  the  supreme  court.    (Id.) 

4.  It  seems  that  the  governor  of  such 
an  institution   has  no  power  to  expel 
an  inmate  for  a  violation  of  the  bv- 
laws,  without  the    authority  of  the 


trustees,  or  at  least,  of  those  constitu- 
ting the  executive  committee.     (Id.) 

CHARITY. 

1.  To  constitute  a  charity  in  a  legal  sense 
the  use  must  be  public.     (Shericood  agt. 
American  Bible  Society,  1  Keyes,  561.) 

2.  There  must  also  be  a  trustee  compe- 
tent to  take  the  fund  so  as  to  secure 
the  appropriation   to  the  purpose  in- 
tended.   There  can  be  no  valid  trust 
unless  the  title  can  vest  in  some  per- 
son natural  or  artificial  by  favor  of  the 
gift  itself.     (Id.) 


CHATTEL  MORTGAGE. 

1.  A  mortgage  of  chattels  is  s  sale  on  con- 
dition.   The  legal  title  is  vested  in  the 
mortgagee,  subject  to  the  mortgagor's 
right  to  perform  the  condition.     'Stod- 
dard  agt.  Dennison  ante,  296.) 

2.  After  default,  such  legal  title  become* 
absolute,  leaving  a  mere  equity  of  re- 
demption in  the  mortgagor.     (Id.) 

3.  Such  equity  can  be  disposed  or  got  rid 
of  only  by  an  action  in  equity  to  fore- 
close ;  or,  by  a  sale  under  the  power 
contained  in  the  mortgage ;  or,  possibly, 
by  lapse  of  time.     (Id.) 

4.  Where  a  mortgagee  takes  possession 
of  the  mortgaged  property,  it  will,  if 
of  sufficient  value,  be  deemed  a  satis- 
faction of  the  debt  until  the  equity  ia 
foreclosed.    It  will  not,  however,  "ex- 
tinguish the  mortgagor's  right  to  re- 
deem.    (Id.) 

5.  To  extinguish  the  equity  of  redemp- 
tion, by  a  sale  under  the  power  con- 
tained in  the  mortgage,  it  must  be  a 
fair  and  lona  fide  sale.     (Id.) 

6.  The  mortgagee  has  no  right,  by  any 
unfairness,  to  sacrifice  the  property, 
and  deprive  the  mortgagor  of  a  surplus 
over  the  debt,  which,  by  an  openly 
conducted  sale,  might  arise,     (la.) 

7.  A  mortgagor's  onlv  remedy  is  by  ac- 
tion to  redeem.     He  cannot  maintain 
an  action  at  law,  under  any  circum- 
stances.   Not  even   where   the   mort- 
gaged  property  has  been  wrongfully 
and  unfairly  disposed  of.     (Id.) 

8.  In  an  action  by  a  mortgagor  against  a 
mortgagee,  to  recover  damages  for  an 
unfair  sale"  of  the  property,  where  it 
appeared  that  the  property  was  the  fur- 
niture of  a  hotel,  distributed  among  a 
large  number  of  rooms,  and  which  the 
mortgagee  had  sold   under  the'  mort- 
gage, chiefly  in  bulk,  for  a  bum  much 
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less  than  what  it  would  have  brought 
if  it  bad  beeu  Bold  in  suitable  lota,  it 
•was 

Held  the  action  conld  not  be  sustained. 
The  action  should  have  been  to  redeem. 
(Id.) 

9.  Relief  in  equity  can  be  granted  ex  axpw 
ti  bono,  only  upon  payment  or  tender  of 
the  whole  debt.  Therefore,  whereupon 
an  unfair  sale,  less  than  the  whole  debt 
was  realized,  a  tender  of  the  residue  of 
the  debt  must  be  made  to  lay  a  foun- 
dation for  an  action  to  redeem.    (Id.) 

10.  In  an  equitable  action  to  redeem,  the 
court  can  give  complete  relief;   and 
where  the  mortgagee,  by  disposing  of 
the  property,  has  prevented  a  redemp- 
tion^  reparation  may  be  made  ia  dam- 
ages.    (Id.) 

11.  As  affecting  the  rights  of  parties,  it 
is  not  essential  that  a  chatel  mortgage 
should  have  beeu  on  file  at  the  com- 
mencement of  an  action  in  which  the 
existence  of  the  mortgage  is  recog- 
nized.   (Lane  agt.  Liit;,  I  Key  ex,  203.) 

12.  The  statute  declaring  that  a  chattel 
mortgage  shall  t>e  absolutely  void  as 
against  the  creditors  of  the  mortgagor, 
when  the  property  is  left  in  his  posses- 
sion, unless  filed  does  not  include  cred- 
itors at  large,     (id.) 

13.  The  creditor  must  have  attached  the 
mortgaged  property  and  have  acquired 
a  lien  upon  it  in  some  legal  way  before 
the  question  can  be  raised.     (Id.) 

CHATTELS. 

1.  Where  the  defendant  has  once  been 
in  possession  of  plaintiff's  chattels,  but 
has  parted   with   the   same,   claiming 
•ownership,  a  refusal  to   deliver  them 
np  on  demand  of  the  plaintiff  will  ren- 
der him  liable  for  the  same.    (Latimer 
agt.  Wheeler,  1  Keyes,468.) 

2.  Where  a  party  having  possession  of 
goods  belonging  to  another,  parts  with 
them  without  the  authority  of  the  own- 
er, and  the  party  holding  such  goods  re- 
fuses to  deliver  them  to  the  owner  on 
demand,  he  will  be  liable   in  detinue 
equally  with  the  party  refusing.  (Id.) 

CHECK. 

1.  A  check  on  a  bank  imports  a  consid- 
eration ;  and   the  onus  is  on  the   party 
giving  it,   if   there   was  none.     (Fish 
agt.  Jacobson,  1  Keyes,  539.) 

2.  The  party  to  whom  the  check  is  given 
is  the  proper  party  to  bring  the  action 
thereon.    (Id.) 


COMMERCIAL  PAPER. 

1.  It  seems  that   a  bona  fide  holder  of 
commercial  paper,  void  for  usury,  may 
recover  npon  it,  unless  the  usury   is 
pleaded.     (Griggt  agt.  Hotce,  '2  Keyes, 
i>74.) 

2.  Commercial  paper  accepted  in  blank, 
to  be  filled  up  by  the   payee  with  a 
certain  amount,  is  good  in  the  hands 
of  a  bona  fide  holder,  though  the  blank 
has  been  filled  with  an  amount  larger 
than  authorized  by  the  acceptor.     (Jd.) 

3.  To    constitute    a   party    a  bona  fide 
holder,  it  is  only   necessary    that  he 
should  have  taken  the  paper  for  value 
advanced  in  the  ordinary  course  of 
business.    (Id. ) 

COMMISSIONERS  OF  PILOTS. 

1.  The  board  of  commissioners  of  pilots, 
after  having  granted  new  licenses  to 
individuals  authorizing  them  to  act  as 
pilots  for  one  year,  cannot  revoke  such 
licenses  for  an  alleged  violation  of  riAea 
occurring  previous  to  the  date  of  the 
licenses.     (The  People  ex  rel.  Martina 
&\(i,\Board  of  Corners  of  Pilots,  54  Barb. 
145.) 

2.  By  considering  applications  for  new  li- 
censes and  determining  to   issue   such 
licenses  to  the  applicant!,  the   board 
will  be  deemed  to  have  waived  and 
forgiven  all  previous  offenses.    (Id.) 

COMMISSIONERS  OF  U.  S.,  LOAN 
FUND. 

1.  The  provisions  of  the  act  of  April  4, 
1837,   authorizing   a  loan  of   certain 
moneys    belonging     to    the    United 
States,  as  to  the  entry  in  the  minute- 
book  of  the  commissioners  of  loans  of 
order  for  the  advertisement  of  sale ;  of 
a  copy  of  the  advertisement ;  and  of 
the  places  where,  and  the  persons  by 
whom,  the  advertisements   were  put 
np,  are*  directory  rather    than    com- 
pulsory,  as  against  a  bona  fide  pur- 
chaser ignorant  of  any  irregularity  in 
the  sale.    (  White  agt.  Lester,  1  Keyes, 
316). 

2.  A  purchase  of  land  at  a  sale  made  by 
commissioners  for  loaning  the  Uiiitea 
States  deposit  fund,  by  the  cashier  of 
a  bank  which  by  its  charter  has  no 
capacity  to  purchase   lands,  is  not  a 
violation  of  the  charter  of  the  bank ; 
although  the  cashier  in  fact  makes  the 
purchase  for  the  benefit  of  the  bank, 
but  without    any  direction   from   the 
directors,  and  the  title  is  designed  to 
be  kept  in  him.     (la.) 


560 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


3.  There  is  no  disability  in  the  cashier  of 
a  bank  to  purchase,  in  such  a  case,  as 
there  is  in  the  case  of  trustees,  in  re- 
spect to  the  land  of  their  beneficiaries. 
Hence,  the  purchase  by  him  will  not  be 
void,  but  will  insure  to  the  benefit  of 
the  cashier  if  it  cannot  be  for  the  benefit 
of  the  bank.    (Id.) 

4.  Where  both  commissioners  of  loans 
are  present  at,   and  make  a  sale  of 
mortgaged  premises,  the  fact  that  the 
entry  of  the  sale  in  the  book  of  minutes, 
though   purporting    to  be  the  act  of 
both,  was  made  by  only  one  of  them, 
and  was  signed  only  by  him,  does  not 
amount  to  a  fatal  irregularity.     (Id.) 

5.  There  is  nothing  in  the  law  which 
requires  this  entry  to  be  signed  by  the 
commissioners ;  and  when  it  purports 
to  the  act  of  Loth,,  the  court  will  not 
presume    against    the   truth    of   such 
statement  simply  because  it  is  certified 
to    by    the    signature    of    one    com- 
missioner.    (Id.) 

6.  Where  a  mortgagor,  or  one  succeed- 
ing to  his  title,  makes  default  in  the 
payment  of  interest,  this  destroys  and 
forecloses  his  title — destroys  even  his 
common  law  equity  of   redemption — 
and  leaves  him  nothing  but  a  special 
right  of  redemptfon,  to  be  enforced 
only  by  a  strict  compliance  with  the 
provisions  of  the  act  of  1837.     (Id.) 

7.  He  has,  therefore,  no  right  which  can 
be  prosecuted  by  action  of  ejectment 
against  the  commissioners  of  loans,  or 
their  assignees.     (Id.) 

8.  One    who    takes    possession    of   the 
mortgaged  premises,  after  default  of 
the    mortgagor,   under    the  authority 
and  with    the    consent  of   the    com- 
missioners of   loans,  having  paid  the 
amount  of  the  mortgage,  must  be  re- 
garded, equitably,  at  all  events,  as  a 
mortgagee  in  possession.    And  if  in, 
nnder  such  a  title,  he  cannot  be  dis- 
lodged   by    an  action    of   ejectment ; 
such  an  action  being  forbidden  by  the 
revised  statutes.     (Id.) 


COMMITMENT. 

1.  A  commitment  of  a  juvenile  offender 
to  the  House  of  Refuge  in  the  city  of 
New  York,  need  not  specify  the  period 
of  imprisonment.  The  law  fixes  that, 
by  directing  that  persons  committed  to 
the  House,  of  Refuge  shall  be  detained 
in  its  custody  as  follows :  males  until 
their  majority,  and  females  until  the 
age  of  eighteen  years.  (People  ex  rel. 
Society  for  ttic  S'efvrmation  of  Juvenile 
Delinquents  agt.  Degntn,  54  Barb.,  105.) 


2.  Hence  a  commitment  sending  to  the 
House  of  Refuge,  •'  to  be  dealt  with, 
according  to  law,"  a  person  under  six- 
teen years  of  age,  who  has  been  con- 
victed of  a  misdemeanor,  is  right  and 
proper.  (Id.) 


COMMON  CARRIERS. 

1.  It  is  enough  to  establish  a  delivery  of 
baggage  to  a  common  carrier,  in  the  first 
instance,  to  prove  that  a  person  acting 
as  the  agent  of  the  company,  received 
and  accepted  the  property  for  transpor- 
tation, even  if  there  be  in  fact  another 
person  who  is  proved  to  be  the  actual 
agent  having  charge  of  the  receipt  of 
freight.  (Rogers  agt.  Long  Island  H. 
It.  Co.,  ante,  289.) 

3.  Where  the  ticket  agent  is  apparently 
in  charge  of  the  depot,  the  company 
which  sanctions  his  employment,  and 
thus  holds  him  out  to  the  world  as  its 
agent,  is  not  at  liberty  to  repudiate  his 
acts ;  especially  in  accepting  the  deliv- 
ery of  baggage  for  transportation  by 
the  company.  (Id.) 

3.  It  seems  that  the  extraordinary  liabil- 
ity of  the  proprietors  of  a  steamboat, 
as  common  carriers  of  freight,  ceases 
when  the  goods  transported  by  them 
are  landed  on  the  wharf,  at  the  place 
of  destination,  and  are  ready  for  deliv- 
ery ;   that  henceforth  they  are  liable 
only  for  ordinary  care ;  and  that  the 
law  does  not  require  from  that  class  of 
carriers  a  notice  to  consignees  of  the 
arrival  of  the  goods  carried.     (Ely  agt. 
N.  H.  Steamboat  Co.,  53  Barb.,  207.) 

4.  But  the   evidence    may    establish    a 
course  of  business  between  the  parties 
with  respect  to  the  mode  of  delivering 
goods,  which  will  govern  the  liability 
of  the  carriers  in  any  particular  case. 
(Id.) 

5.  The  fact  that  goods  arrive  on  the  4th 
of  July  is  immaterial  that  not  being  a 
holiday  in  any  sense  which  affects  an 
action  "brought  to  enforce  the  liability 
of  common  carriers  as  such.     (Id.) 

6.  Where  there  is  sufficient  evidence  to 
satisfy    the    jury    that    the    plaintiff 
became    eick    and    loet   his  time,  by 
reason    of    the    negligence    of    the 
defendant    aa  a  common    carrier    of 
passengers,  carrying  the   plaintiff  for 
hire,  they  may  make  an  allowance  for 
the    value    of     the    plaintiff's    time, 
though  he  has  submitted  no  evidence 
upon  the  point.    (Ward  agt.   Vander- 
lilt,  1  Keyes,  70.) 
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COMMON  COUNCIL. 

1.  Where,  as  a  precedent  condition  to  the 
creating  of  any  liability  for  a  local  im- 
provement,  the  consent  thereto  of  a 
majority  of  the  persons  whose  land* 
are  to  benefited  thereby  must  be  first  ob- 
tained, the  petition  of  all  the  owners 
of  lands  fronting  upon  such  proposed 
improvement,  requesting  it  to  be  made 
and  the  expense  thereof  to  be  wholly 
Assessed  upon  their  property,  is  a_ suf- 
ficient compliance  with  the  condition 
to  give  to  the  common  council  jurisdic- 
tion ;  and  an  as-i-j-sincnt  made  in  ac- 
cordance with  the  terms  of  such  peti- 
tion, will  not  be  void,  although  it  may 
be  shown  that  lands  in  fact  benefited 
by  the  improvement,  have  thus  been 
omitted  from  the  assessment.     (Said- 
win  agt.  City  of  Osxego,  2  Keyes,  132.) 

2.  Such  petition,  together  with  the  action 
of  the  common  council  thereon,  consti- 
tute an  agreement  between  the  council 
and  the  petitioners,  that  the  latter  are 
the  owners  of  all  the  property  to  be 
benefited    by  the   proposed  improve- 
ment,  and   are   the   only   parties  that 
ought  to  be  assessed  therefor.     (Id.) 

3.  Where  parties  formed  themselves  into 
a  voluntary   association   for  cleaning 
Broadway  "in  the  city  of  New  York, 
and  thereafter  applied  for  and  obtained 
the  passage  of  a  resolution  by  the  com- 
mon council  directing  the  comptroller 
to  draw  his  warrant  in  favor  of  such 
association  for  a  balance  due  to  the 
contractors  with  said  association,  who 
did  the  work,  it  was 

Held,  that  such  resolution  was  in  viola- 
tion of  the  city  ordinances  relating  to 
work  done  or  to  be  done  for  the  cor- 
poration. (Houghicout  agt.  Mayor  of  N. 
T.  2  Keyet,la$.l 

4.  The  ordinance   requiring  all  work  to 
be  performed   by  contract,  and  these 
contracts  to  be  authorized  by  the  com- 
mon council,  implies  that  the  contract 
is  to  precede  the  execution  of  the  work. 
(Id.)     . 

5.  Further,  the  duty  of  making  such  con- 
tract is  by  law  committed  to  the  street 
inspector,  and  it  stemt,  could  not  be 
legalized  by  the  common  council  with- 
out his  intervention.     (Id.) 

6.  Whether  the  work,  having  been  per- 
formed voluntarily  by  an  association 
of  merchants,  was  done  at  all  for  the 
corporation,   so  as  to  form  any  con- 
sideration for  the    resolution,    outre. 
(Id.) 

VOL.  XXXVm.  36 


COMMON  SCHOOLS. 

1.  Where  two  of  three  trustees  of  a 
school  district  (assuming  them  to  b«* 
such),  without  notifying  the  third  to 
meet  with  them,  and  without  consult- 
ing him,  and  when  he  is  not  present, 
make  an  assessment  or  tax  list,  and 
sign  and  issne  a  warrant  annexed 
thereto  for  the  collection  of  such  as- 
sessment, and  deliver  the  same  to  be 
collected  to  a  collector  appointed  by 
them,  such  assessment  and  tax  wanant 
are  void,  and  no  protection  to  them  in 
directing  the  plaintiffs  property  to  be 
taken  from  him  and  sold ;  and  where 
the  plaintiff's  property  was  so  taken 
and  sold,  a  verdict  for  the  value  of  the 
property,  by  way  of  damages  for  the 
taking  and  conversion,  was  rightly -di- 
rected. (Lamoreaux  agt.  OBourke, 
2  Keyes,  499.) 

COMPLAINT. 

1.  The  court  cannot  require  a  plaintiff  to 
give  a  name  to  the  action.    If  he  states 
facts  in  his  complaint,  which  would  be 
proper  in  an  action  torn  specific  perform- 
ance, and  a* portion  of  those  facts  would 
be  proper  in  an  action  fur  partition,  the 
court  cannot  require  him  to  elect  which 
action  he  will  prosecute.     ( Hall  agt. 
Hall,  ante,  97.) 

2.  The  plaintiff  may  demand  any  kind  of 
relief,  to  which  he  supposes  himself  en- 
titled ;  and  he  is  not  confined  to  one 
kind  of  relief.   The  defendant  has  noth- 
ing to  do  with  the  form,  of  the  relief 
demanded.     (Id.) 

3.  Where  the  facts  stated  may  constitute 
one  of  two  actions,  which  of  the  two 
is  the  proper  one,  is  to  be  determined 
on  the  trial.     (Id.) 

4.  A  cause  of  action  for  alleged  tprtioua 
acts  of  the  defendant,  as  a  director 
and  president    of   a    bank    in    South 
Carolina,  cannot  be  joined  in  the  same 
complaint   with   one    for    an   alleged 
liability  of  the  defendant  as  a  stock- 
holder    under    a    statute     of     South 
Carolina.      (Butt    agt.    Cameron,    53 
Barb.,  642.) 

5.  Where  such  complaint  does  not  show, 
or  state  facts  sufficient  to  show,  that 
the  plaintiff  as  a  bill   holder  was  in- 
jured or  damaged  by  the  alleged  acts 
of  malfeasance  and  misfeasance  of  the 
defendant,    as  a  director    and    as-  u 
president,  &c.,  it  does  not  state  facts 
sufficient    to    constitute   a  cause    of 
action;    especially  where  it  does  not 
even  state  that  tfie  plaintiff  was  the 
holder  of  the  bills  or  bank  notes,  or 
any  of  them,  when  the  alleged  acts  of 
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malfeasance    and    misfeasance    were 
committed.     (Id.) 

6.  A  count  in  a  complaint,  alleging  that 
the  defendant  is  a  stockholder  in  a 
bank  located  in  South  Carolina. -,'with- 
ont  stating  the  amount  of  his  stock,) 
and  that  under  and  by  virtue  of  a  law 
of  that  state,  the  defendant  is  liable  to 
the  creditors  of   said   bank,  as   such 
stockholder,  in  the  sum  of  double  the 
amount  of  his  stock,  &c.,  does  not  state 
a  valid  cause  of  action ;   the  fair  in- 
ference from  the  complaint,  and  from 
the  law  as  far  as  stated,  being  that  the 
liability  of  the  defendant  as  a  stock- 
holder can   only  be   enforced    in  the 
courts  of  South  Carolina.     (Id.) 

7.  That  a  complaint  contains  two  distinct 
Causes  ot  action,  which  are  not  sepa- 
rately stated,  is  not  a  cause  of  demur- 
rer specified  in  section  144  of  the  Code 
of  Procedure.    An   error  or  defect  of 
that  kind  is  to  be  corrected  by  motion. 
(Anderson,  agt.  Hill,  53  Barb,  238.)' 

8.  A  complaint  which  states  facts  consti- 
tuting a  cause  of  action  for  an  assault 
and  battery,  and  also  a  cause  of  action 
for  slander,  both  in  the  same  count,  and 
alleges  that  the  plaintiff  was  greatly 
injured  in  her  person  and   also  in  her 
character    and    feelings,   and    claims 
damages  generally  for  a  specified  sum, 
is  bad  on  demurrer.    (Id.) 

9.  In  an  action  on   a  business  contract 
made  by  a  married  woman,  it  is  not 
necessary  for  the  plaintiff  to  aver  that 
she  contracted    on   her  own   account 
with  reference  to  her  business,  or  that 
it  relates  to  her  separate  estate.     (Hud- 
ton  agt.  Huyler,  6  Abb.  N.  S.288.)l 

COMPTROLLER. 

1.  Section  55  of  the  act  of  the  legislature 
of  1855,  (Lawn  o/1855,  p.  799).  made 
comptrollers'  deeds  for  lands  sold  for 
taxes,  executed  after  the  passage  of  that 
act,  presumptive  evidence  that  the  sale 
and  all  proceedings  prior  thereto,  from 
and  including  the  assessment  of  the 
land,  and  all  notices  required  by  law 
to  be  gi%-en  previous  to  the  expira- 
ation  of  the  two  years  allowed  to  re- 
deem, were  regular.  This  section  was 
amended  in  1860  ( Laws  q/'1860,  ch.  209), 
by  adding  thereto  as  follows :  "  But 
where  the  person  or  persons  claim- 
ing title  under  such  conveyance,  or 
the  grantees  or  assignees  of  such  per- 
sons, shall  be  in  possession  of  the 
land  described  therein,  either  by  him- 
self or  themselves,  or  his  or  their  gran- 
tees, assignees,  agents,  tenants  or  ser- 
vants, then  such  conveyances  shall  be 
presumptive  evidence  of  the  facts  above 


stared,  whatever  may  be  the  date  of  such 
conveyance."  This  amended  section 
should  be  construed  as  including  not 
only  the  case  of  an  actual  possession 
of  the  whole  lot  covered  by  the  deed, 
but  the  constructve  possession  of  the 
whole,  when  there  is  actual  pos- 
session of  a  part  of  the  land  covered 
by  the  deed,  with  claim  of  title  to  the 
whole.  (Finlay  agt.  Cook,  54  Barb.  9. ) 

2.  Giving  the  section  that  construction, 
the  title  of  a  party  claiming  under  a 
comptroller's  deed  is  perfect,  without 
proof  of  any  other  fact  than  that  he 
was  in  possession  of  a  part  of  a  lot  un- 
der the   deed,   claiming    title  to  the 
whole.     (Id.) 

3.  The  comproler  of  the  city  of  Buffalo 
is  the  proper  officer,  according  to  the 
usages  of  the  city,  to  receive  notice  of 
claims  upon  a  fund  to  be  paid  upon  a 
contract  with  the  city.     (Hall  agt.  City 
of  Buffalo,  1  Keyes,  193.) 

4.  Where    the    contractor    had    drawn 
orders  in  favor  of  divers  parties  upon 
such  fund,  and  had  directed  the  orders 
to  the  comptroller  of  the  citv,  which 
orders  had  been  presented  to  him,  and 
by  him  had  been  attached  to  the  con- 
.  tract  of  the  drawer  : 

Held,  that  the  city  had  notice  of  such 
claims,  and  were  liable  to  the  extent 
of  the  funds  in  their  hands  out  of 
which  said  orders  were  to  have  been 
paid,  (Id.) 

5.  Such  orders  were    equivalent  to  an 
assignment  of  so  much  of  the  fund  in 
the  treasury  of  the  city,  and  the  city 
was  thereby  constituted"  trustees  ol  the 
parties  interested.     (Id.) 

6.  In  equity,  an  order  given  by  a  debtor 
to  his  creditor,  upon  a  third  perso^ 
having  funds  of  the  debtor  to  pay  the 
creditor  out  of  such  funds,  is  a  binding 
equitable  assignment  of  Vo  much  of 
said  fund.     (Id.) 


CONFLICT  OF  LAWS. 

I.  A  resident  of  this  state  executed  to 
divers  creditors,  also  with  one  excep 
tion  residents  of  this  state,  an  assign- 
ment in  good  faith,  and  to  secure  the 
claims  of  those  creditors  of  certain 
property  owned  by  him,  a  part  of 
which  consisted  of  "iron  safes,  then  in 
the  assignor's  store  in  Chicago,  Illinois. 
Three  davs  subsequent  to  this  assign- 
ment, and  without  Knowledge  or  notice 
of  it,  and  before  the  assignees  had 
taken  possession  of  the  safes,  certain 
other  creditors  of  the  assignor,  also 
residents  of  this  state,  by  a  process  of 
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attachment,  duly  issued  pursuant  to  the 
laws  of  the  state  of  Illinois,  attached 
and  levied  upon  said  safes,  and,  upon 
subsequent  notice  of  the  assignment 
and  demand  for  the  safes  by  the  as- 
signees, the  same  was  refused.  The 
action  under  which  the  attachment  was 
made  was  prosecuted  to  judgment,  and 
the  safes  sold  under  an  execution  duly 
issued.  In  an  action  by  the  assignees 
against  the  judgment  creditors  for 
whose  benefit  the  safes  were  sold,  to 
recover  the  value  of  the  same,  it  was 

//«•/•'.  that  by  the  assignment  the  title  to 
safes  vested  instantaneously  in  the  as- 
signees ;  that  by  the  laws  of  this  state 
their  title  was  superior  to  that  acquired 
s»/i.-ffif*ffit  under  the  attachment ;  that 
in  an  attachment  in  an  action  in  this 
state,  between  citizens  of  this  state,  in 
regard  to  a  contract  made  in  this  state 
conveying  the  title  to  personal  pro- 
perty, it  must  be  determined  by  the 
law  of  this  state  ;  and  that,  hence,  the 
assignees  in  such  action,  against  such 
judgment  creditors  were  entitled  to 
recover.  (  Van  Buskirk  agt.  Warren, 
VKeya,  119.) 

CONSENT. 

1.  Where  a  petition  and  application  to  a 
county  judge,  under  the  act  of  1869, 
for  the  purpose  of  tending  a  town  for 
a  certain  sum,  to  aid  in  the  construct- 
ion of  a  railroad,  purports  to  be  signed 
by  a  majority  of  the  tax  payers  of  the 
town,  whose  names  appeared  on  the 
last  preceding  tax  list  qr  assessment 
roll  of  said  town,  in  pursuance  of  the 
provisions  of  said  act,  no  tax  payer, 
thus  consenting,  by  his  signature,  to 
the  object  of  the  application,  after  a 
knowledge  of  all  the  facts,  can  ever 
withdraw  such  content.  (Matter  of  Tax 
payers  of  Greene,  ante,  515.) 

CONSANGUINITY. 

1.  A  judgment,  attempted  to  be  rendered 
by  a  judge,  who  is  disqualified  by 
reason  of  consanguinity  with  one  of 
the  parties,  is  void  in  the  most  ex- 
treme sense  known  to  the  law,  and 
therefore  it  is  utterly  incapable  of 
being  made  good  by  any  admission, 
waiver  or  express  consent.  (Clements 
agt.  Cleancater,  1  Keyes,  310.) 

CONSIGNOR  AND  CONSIGNEE. 

1.  Oats  were  purchased  by  W.  from  va- 
rious persons,  under  an  agreement  be- 
tween him  and  toe  defendants  that 


such  oats  should  be  consigned  to  the 
latter;  they  were  paid  for  by  diafts 
drawn  upon  the  defendants ;  but  there 
was  no  agreement  for  a  hen  by  the 
defendant!  upon  the  property  to  be 
purchased  by  W.,  or  that  the  title 
should  be  in  them  from  the  time  of  the 
purchase: 

II-  lil,  that  the  defendants  had  no  title  to 
the  oats  so  purchased,  and  no  lien 
thereon,  until  they  were  consigned  to 
them  by  W.  (Adee  agt.  Denwrest.  54 
JJarb.,  433. 

2.  Until  consignment,  in  euch  a  case,  the 
lieu  of  the  consignee  does  not  attach. 
(Id.) 

3.  A  consignee,   who  accepts  a  cargo, 
with  knowledge  of  the  terms  on  which 
it  was  transported,  makes  himself,  by 
adoption,  a  party  to  the  contract  be- 
tween the  shipowner  and  the  consign- 
or.    (Morteagt.  Peasant,  2  Keyes,  16.) 

4.  He  is  bound  by  a  stipulation  in  the 
charter  party,  which   provides  for  the 
discharge  of  the  cargo,  in  accordance 
•with  the  custom  prevailing  at  the  port 
of  deli  very.     (Id.) 

3.  Strict  demurrage  can  only  be  claimed 
when  provision  is  made  for  it  in  the 
contract;  but  damages  in  the  nature  of 
demurrage  may  be  recovered  by  the 
ship  owner,  for  unwarranted  detention 
through  the  fault  of  the  consignee. 
(Id.) 

CONSTABLES. 

1.  Pees  of  constables  in  civil  and  crimi- 
nal cases,  increased  and  prescribed. 
Lawt  of  1869.  Cf>...  820;  amending 
Law  0/1869,  Ch.,  692.  (6  Abb.  N.  S.) 

CONSTITUTIONAL   LAW. 

1.  The    act    of  the    legislature    entitled 
"  An  act  to  amend  an  act  to  prevent  an- 
imals from  running  at  large  in  the  pub- 
lic highways,  and  to  create  a  short  bar 
to  actions  under  said  act."  (Laics  of 
1867.  ch.  814,)  is  not  a  violation  of  th'e 
constitution,    which    declares  that  no 
person  shall  be  deprived  of  life,  liber- 
ty or  property.   without  due  profess  of 
law."     (This  act   it  distinguishable  in 
this  particular  from   the  original  act, 
passed  in  1862,  and  which  teas  held  un- 
constitutional in  Bocheell  agt.  Nearing, 
35   N.   Y.,  302.)     (Fox  agt.  Dunchel, 
ante,  136.) 

2.  "  Every  national  banking  association, 
state  bant,  or  state  banking  association, 
shall  pay  a  tax  of  ten  per  centum  on  thn 
amount  of  notes  of  any  person,   state 
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bank,  or  state 'banking  institution,  used 
for  circulation,  and  paid  out  by  them, 
after  the  1st  day  of  August,  1866 ;  and 
such  tax  shall  be  assessed  and  paid  in 
euch  manner  as  shall  be  prescribed  by 
the  commissioner  of  internal  revenue. 
(Act  of  Congress,  July  1st,  1866;  14  U. 
S.  St.,  146.)  (  Veazie  Sank  agt.  Fen.no, 
ante,  147.) 

3.  This  law  is  not,  repugnant  to  the  con- 
stitution of  the  United  States,  as  being 
a  direct  tax,  which  requires  to  be  ap- 
portioned among  the  states   agreeable 
to  the  constitution ;  because  it  is  not  a 
direct  tax,  within  the  meaning  of  the 
constitution.    Nor  is  it  unconstitutional 
as  impairing  a  franchise  granted  by  the 
ttate;  for  it  is  not  the  franchise  of  the 
banks  which  is  sought  to  be  taxed,  but 
the  property  created  or  contents  made 
and  issued  by  them.    (Id. ) 

4.  The  poorer  to  tax  may  be  exercised  op- 
pressively upon    persons,  but  the  re- 
sponsibility of  the  legislature  is  not  to 
the  courts,  but  to  the  people,  by  whom 
its  members  are   elected ;  so  that  if  a 
particular  tax  bears  heavily  upon  a 
corporation,  or  a  class  of  corporations, 
it  cannot,    therefore,    be    pronounced 
contrary  to  the  constitution.*  (NELSON 
and  DAVIS,  Justices,  dissented.)    (Id.) 

5.  The  act  of  the  legislature,  of  April  20, 
1866,  (Lairs  0/1866,  ch.  876,)  being  the 
tax  lew  for  that  year,  is  a  private  or 
local  bill,  within  the  meaning  of  the 
constitution,  and  §9  restricting  the  pow- 
er of  the  corporation  of  New  York  to 
make  contracts,  relates  to  a  subject  not 
expressed  in  the  title  of  the  act,  and  is 
therefore  unconstitutional.     (Pullman 
agt.  May  or  of  New  York,  54  Barb.  169.) 

6.  A  proceeding  against  a  vessel  by  name 
whatever  may   be  the  nature  of  the 
claim,  being  a  proceeding  in  the  nature 
of  a  suit  in  admiralty,  a  statute  passed 
bv  a  state  legislature,  conferring  the 
rfght  to  a  lien  on  a  vessel,  and  to  pro- 
ceed against  her  by  name,  whatever 
may  be  the  nature  of  the  claim,  is  un- 
constitutional and  void.     (Ferran  agt. 
Hosford,  54  Barb.,  200.) 

7.  The  act  of  the  legislature  of  186L, 
creating  a  board  of  revision,  is  not  void 
as  infringing  the  constitution  of  the 
Mtate.    The  subject  of  the  act  is  ex- 
pressed sufficiently  in  its  title.     It  is 
•'  An  act  relative  to  contracts."     (Mat- 
ter of  the  application  of  Tappan,  54 
Barb.,  225.) 

8.  Neither  the  officers  created  by  the  act 
of  April  12,  1867.  "to  consolidate  the 
several  school  districts  and  parts  of 
districts  within  the  corporate  limits  of 
the  village  of  Saratoga  Springs,  and  to 


establish  a  free  union  school  or  schools 
therein,"  (Laws  of  1867,  ch.  353,)  nor 
the  trustees  of  school  districts  within 
that  village,  are  county,  city,  town  or 
village  officers,  within  the  meaning  of 
the  first  and  second  branches  of  sec- 
tion 2  of  article  10  of  the  state  constitu- 
tion. (People  ex  rel.  Board  of  Educa- 
tion of  Saratoga  Springs  agt  Bennett, 
54  Barb..  480.) 

9.  The  third  branch  of  section  2  of  said 
10th   article  of   the  constitution    em- 
braces, in  its  scope  and  language,  not 
on!y  trustees   of  school   districts,  but 
also  all  officers  whose  offices  might  be 
thereafter  created ;  snch  as  boards  of 
education,  and  the  like.     (Id.) 

10.  Hence,  whether   the  officers  named 
in  the  act  of  April,   1867,  are  called 
school  trustees,   or  members  of  ''the 
board  of  education,"  or  by  any  other 
name,   title    or    character    of   school 
officers,   and    though    possessing    by 
their  creation  substantially  the  same 
powers  and  exercising  or  attempting 
to  exercise,  the  functions  or  duties  of 
school  trustees,  the  legislature  did  not 
transcend  its  legitimate  powers  by  the 
enactment  of  the  said  act,  and  in  the 
creation  of  a  board  of  education  con- 
sisting of  the  persons  named,  with  the 
powers  therein  conferred.     (Id.) 

11.  Whether  the  board  of  education  thus 
created  possesses  more  or  less  powers 
than  ordinary  school  district  trustees, 
they  are   clearly   brought  within  the 
third  branch  of  section  2,  article  10  of 
the   constitution,   as  officers    "  whose 
offices   may  4ieieafter  be  created    by 
law,"  and  may  therefore  be  appointed 
by  the  legislature.    (Id.) 

12.  The  act  of  April   12,  1867,  is  not  un- 
constitutional and  void  as  being  in  vio- 
lation of  section  16,   article  3  of  the 
state  constitution,  which  declares  that 
"no  private  or  local  bill  which  may  be 
passed  by  the  legislature  shall  embrace 
more  than  one  subject,  and  that  shall 
be  expressed  in  the  title."     (Id. ) 

13.  Although  the  act.  in  question  is  local,  • 
being  confined  to  a  particular  locality, 
yet  it  embraces  but  one  subject,  viz., 
the  establishment  of  a  free  union  school 
or  schools,  within  the  limits  specified. 
(Id.) 

14.  The  act  of  the  legislature   "in   re- 
lation  to  the  plank-road  law  in    the 
county  of  Saratoga,"  passed  February 
27,1864,  which  enacts   that   "if  any 

Elank  road  in   Saratoga  connty,  used 
sr  six  years,  shall   be  abandoned,  or 
its  charter  expire  by  its  own  limitation, 
or  forfeiture,  such  plank   load  audits 
right  of  way,  shall  become  and  is  here- 
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by  'declared  a  public  highway  and 
makes  it  the  duty  of  the  commis- 
sioners of  highways  of  the  town  to 
take  the  same  measures  for  apprais- 
ing the  reversionary  interest  of  the 
owners  whose  lands  were  taken 
for  such  plank  road,  &<•.,  as  are  re- 
quired by  the  statute  in  relation  to  the 
appraisal  of  damages  for  laying  put 
public  highways,  Sic.,  is  not  unconstitu- 
tional. ( Tht.  People  ex  rel.  Mitchell  agt. 
Lawrence,  54  Barb.  589.) 

15.  It  is  not  in  conflict  with  any  express 
provision  of  the  constitution,  nor  an 
infringement   of    any    natural    right. 
(Id.) 

16.  Statutes  free   from  these  objections 
cannot  be  declared  void  by  the  courts. 
Within   this  limit,  the  legislative  will 
is  sovereign.    (Id.) 

17.  This  case  is  decided  upon  a  point  not 
considered  by  either  of  the  judges  in 
their  opinions.      Those   opinions  are 
valuable  as  presenting,  in  very  able 
and  exhaustive  arguments,  the  oppos- 
ing views  of  two  of  the  judges  of  our 
highest  court,  upon  the  constitutional- 
ity of  an  act  of  the  legislature,  provid- 
ing for  the  arbitration  of  si  chum  against 
the  city  of  New  York,  and  the  pay- 
ment of  such  amount  as  the  arbitrators 
should  award.    As  the  conclusions  of 
neither  upon  the  points  discussed,  seem 
to  have   been  affirmed   by  the  court, 
there  are  no  questions  of  law  finally 
determined  which  can  be  embodied  and 
presented  in  head  notes.    The  opinions 
however,  will  amply  repay  perusal  and 
etndv.     (Baldwin,  agt.  Mayor  of  N.  Y., 
2  Jvey«,  387.) 

CONTEMPT. 

1.  The  United  States  court  in  bankruptcy 
has  no  jurisdiction  or  power,  to  inter- 
fere with  or  to  arrest  the  proceedings 
of  a  state  court,  in  the  ordinary  and 
legitimate    administration    of  justice. 
(ClarTc  agt.  Sinninger,  ante,  34l.) 

2.  Consequently,  in  an  action  in  the  state 
court  between  partners,  for  a  dissolu- 
tion of  the  copartnership  and  for  the 
winding  np  of  the  business  of  the  firm, 
&.C.,  in  which  an  injunction  is  granted 
and  a  receiver  appointed, who  has  taken 
possession  of  the  partnership  property, 
an  attiynee  in  bankruptcy  proceedings, 
commenced  subsequently  against  the 
flame  parties  in  the  United  States  dis- 
trict court  has  no  right  to  demand  of 
the  receiver  possession  and  control  of 
the  property  in  charge  of  the  latter; 
and  where  this  is  done  by  the  assignee 
he  will  be  deemed  in  contempt  by  the 
state  court    (Id.) 


3.  Upon  a  breach  of  an  order  requiring 
the  payment  of  alimony  in  a  divorce 
suit,  a  prect-pt  cannot  be   issued  ad- 
judging the  party  to  be  in  contempt, 
and    imposing   the    payment    of    the 
mouey  it  was  issued  to  collect,  as  a 
fine.    The  precept  should  be  in  such 
form  as  to  entitle  the  prisoner  to  jail 
limits.     ( Ward  agt.  Ward,  6  Abb.  JV. 
8.,  79) 

4.  The  power  to  punish  the  defendant 
for  contempt  for  not  obeying  an  orde  • 
in  supplementary  proceedings,  is  not 
affected  by  the  fact  that  the  judgment 
on  which  the  proceedings  supplement- 
ary  to  execution  were  founded,  was 
a  judgment  merely  for  costs.    (Broth. 
agt.  Lee  6  Abb.  N.  S.  50.) 

5.  If  service  of  an  order  for  the  defen- 
dant to  appear  before  a  referee  and 
submit  to  an  examination  as  to  his 
property,  is  made  without  exhibiting 
to  him  the  original  order  of  the  judge, 
the    service  is   only  irregular — not  a 
service   which  the  defendant  is  at  lib- 
erty to  disregard,   but  one  which  he 
can  object  to,  and  have  set  aside,  by 
appearing  and   taking  the   objection. 
His  failure  to  take    the  objection  is 
a  waiver  of  it.    (Billings  agt.  Career, 
54  Barb.  40.) 

6.  While  there  is  no  rule   or  practice 
which  absolutely  protects  a  party  from 
punishment  for  a  violation  of  an  order, 
committed  upon  the  advice  of  counsel, 
yet  substantial  justice,  and  the  wise 
exercise  of  the  discretion  vested  in  the 
court,    require    it  to  relieve,  a  party 
•when  the  'effect  of  his  counsel's  mis- 
take mav  be  to  keep  him  in  jail  indefi- 
nitely,  by  reason  of   his  inability  to 
pay  a  large  sum  of  money.     (IJ.) 

7.  Accordingly,  where 'a  defendant  vras 
adjudged  guilty  of  contempt  in  failing 
to  appear  and   submit  to  an  examin- 
ation, as  to  his  property,  and  it  was 
shown  that  such  failure  was  caused  by 
the  advice  of  counsel  given  in  good 
faith  and  in  good  faith  relied  upon  by 
the  defendant,  the  order  was  modified 
so  as  to  direct  that  the  defendant  be 
adjudged     guilty    of    the     contempt 
charged,  and  be  fined,   unless  he  ap- 
peared and  submitted  to  an  examin- 
ation under    the  original  order,    and 
made  an  affidavit  to  the  effect  that  he 
had  made  no  transfer  of  his  property, 
since  the  order  for  his  examination, 
except  and  unless  under  the  provisions 
of  the  bankrupt  act.     (Id.) 

CONTRACT. 

1.  Mutuality  of  obligation  is  not  essential 
to  the  obligatory  'power  of  a  contract. 
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An  agreement  under  the  statute  of 
frauds  will  bind  the  party  who  sub- 
scribed it,  although  there  may  be  no 
legal  remedy  at  his  suit  against  the 
other  by  reason  of  this  latter  party 
having  omitted  to  subscribe  it.  A  sub- 
scription by  the  ageut  of  the  party 
charged  is  sufficient.  (Brooklyn,  Oil 
Hefinery  agt.  Brown,  a»fe,444.) 

2.  A   contract  was    made  as    follows : 
"  New  York,   March  31,  1868.     Sold  to 
Sterling  Oil  Works  for  account  of  Mr. 

D.  Brown  &.  Sons,  one  hundred  and 
sixty  thousand  (160,000,)  gallons,  crude 
peti-oleum,  gravity  40-17,  at  eleven  and 
three-quarters  (Ilf)  cents  per  gallon. 
To  be  delivered  to  bulk  lighter  at  yard 
free  of  expense.  Tank  measurement; 
quality  and  quantity  to  bo  accepted 
at  the  time  of  delivery  at  yard : 
"  Sellers  option  during  the  month  of 
May  next,  at  the  rate  of  forty  thousand 
(40,000)  gallons  per  week  through  the 
month.  D.  BROWN  &  SONS. 

"  Stamped  and  executed  in  presence  of, 
H.  C.  OHLEN,  Broker.  Terms  cash." 

Held,  that  this  was  binding  on  the  defen- 
dants as  a  contract,  and  especially  so 
as  they  had  explicitly  admitted  it  in  the 
pleadings  in  the  action.  (Id.) 

3.  Under  this  contrast  the  defendants  are 
obliged  to  notify  the  plaintiffs  at  what 
"  yard"  and  at  what  time,  they  propose 
to" deliver  the   oil,  before  any  obliga- 
tion is  incumbent  on  the  plaintiffs  to 
Bend  their  lighter  for  the  oiL     (Id.) 

4.  It  ia  a  settled  doctrine  that  the   duty 
of  action — of  delivery,   or  demand,  or 
tender,  is  on  him  who  reserves  to  him- 
self an  option.    Therefore  the  plaintiffs 
were  not  bound  to  pay,  or  tender  pay- 
ment for  the  oil,  before  the  defendant 
had  delivered  or  offered  to  deliver  it. 
Readiness  and  willingness  on  the  part 
of  the  plaintiffs  to  pay  for  the  oil,  were 
sufficient,  without  proof  of  payment  or 

tender  of  payment.    (Id.) 

5.  This  contract  obliges  the   defendants 
to  deliver  40,000  gallons  a  week,  and 
their  option  only  applies  to  the  day  of 
the  week  on  which  theymight  deliver — 
not  the  option   to  deliver  the  whole 
160,000  gallons  on  the  last  day  of  May 
— which  falling  on  Sunday,  they  migh't 
deliver  the  whole  on  the  first  day  of 
June.   They  expressly  agree  to  defiver 
the  whole  160,000  gallons  in  the  month 
of  May,  and  a  delivery  on  the  first  day 
of  June  would  not  satisfy  their  con- 
tract.   (Id.) 

6.  In  an  action  to  recover  damages  for 
the  breach  of  a  contract  to  sell  real 
estate,  the  proper  rule  of  damages  is 
the  amount  paid  by  the  purchaser,  on 


excntine  the  contract,  together  with 
the  difference  between  the  contract 
price  and  the  actual  value  of  the 
premises,  at  the  time  the  contract  was 
to  have  been  performed.  (Priugle  agt. 
Spaulding,  53  Barb.  17.) 

7.  Where  a  contract  has  been  made  by 
a  principal,  performance  of  it  entitles 
his  personal   representatives  to  pay- 
ment; and  payment  not  having  been 
made  to  the  latter  or  his  agent  duly 
authorized,  his  right  of  action  is  made 
out.    An  unauthorized  payment  to  the 
agent    could    not   be   ratified  by   the 
personal    representative    bringing  an 
action  on  the  contract,  where  he  claims 
nothing  by  reason  of  such   payment, 
but    on    the    contrary    repudiates    it 
altogether,    (toyle  agt.  City  of  BrooL- 
lyn,  53  Barb.  41  ) 

8.  By  the  statute  of  frauds,  an  agreement 
for  the  sale  of  lands,  to  be  valid,  must 
be  binding  npon  all  the    parties   l>y 
whom  the  sale  is  to  be  made.    The 
word   "party,"  in  the  statute,  means 

i  all  the  vendors,  when  more  than  one 
are  included  in  the  contract  of  sale. 
(Snyder  agt.  Necfut,  53  Barb,  63). 

9.  To  be  binding,  the  contract  must  be 
signed   by  the  vendors,  all  of  them, 
personally  or  by  an  authorized  agent, 
and  the  contract  as  it  appears  ou  its 
face,    must    be    assented    to    by    the 
vendee.    A  vendee  will  not  be  deemed 
to  have  assented  to  a  contract  for  the 
sale  of  land,  which  is  binding  on  one 
of  two  vendors,  only.    And  the  con- 
tract being,  for  that  reason,  not  bind- 
ing  upon    him,   at    the   time  it   was 
signed,   he   cannot    make    it  a  valid 
agreement  as  to  one  vendor  only,  by 
assenting    to  it    as    such  a  contract, 
afterwards.     (Id.) 

10.  Parol  evidence  is  not  admissible  to 
contradict  or  vary  written  contracts, 
or    their  legal   effect.     If   it  becomes 
necessary    to    ascertain    the    subject 
matter  to    which  a  contract  relates, 
and  the  circumstances  connected  there- 
with, for  the  purpose  of  understanding 
the  contract,   such  subject  matter  or 
circumstances    may    be     proved    by 
parol,  and  such  evidence  is  not  in  con- 
flict   with    the    rule    touching    parol 
evidence  to  contradict  or  vary  written 
instruments.     (Thomas  agt.   Trtacott. 
53  Barb.  200.) 

11.  Money   having  been   placed  in  the 
hands  of  an    individual   as    a    mere 
depositary,    for  the    use   of   another, 
may    be    recovered     by    the    latter, 
whether  it  was  paid  to  the  depositary 
on  a  legal  or  an  illegal  contract.     The 
liability  of  the  depositary  arises  upon 
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the  receipt  of  the  money,  and  is 
entirely  separate  from,  and  independ- 
ent of,  any  illegal  contract,  i  Wood- 
work agt.  Bennett,  53  Barb.  361). 

1-.  The  ordinary  rule  that  a  master  is,  in 
all  cases,  liable  for  the  negligence  of 
his  servant,  does  not,  unqualifiedly, 
apply  to  injuries  c;m»efl  by  the  negli- 
gence of  a  contractor,  or  hid  employees. 
Vet  where  the  contractor  has  stipulated 
to  use  the  necessary  precautionary 
measures  to  protect  the  public  against 
accidents,  the  owner  or  employer  is 
relieved  from  responsibility.  (Ogbom 
agt  Union  Ferry  Co.,  53  Barb.  629). 

13.  The  contract  between  the  owner  of 
property,   and  a  contractor,    for    the 
making  of  certain  improvements  there- 
on, provided  that  "  iu  case  the  owner 
shall  be  held  or  made  liable  for  any 
injury  arising  out  of  neglect  or  wilful 
default  of   the   said    party   (the  con- 
tractor) or  any  of  their  workmen,  the 
owner  may  deduct  any  such  amount  as 
he  may  be  obliged  to  pay  on  said  ac- 
count, from  the  contract  price :" 

Held,  that  this  provision  was  inserted, 
not  to  shift  the  responsibility  to  third 
persons  on  the  contractor,  but  to  in- 
demnify the  owner  for  any  damages 
which  suc.h  persons  might  recover 
against  him,  on  account  of  the  negli- 
gence of  the  contractor.  (Id.) 

14.  Upon  a  sale  of  lots  belonging  to  the 
defendants,  by  the  commissioners  of 
the  sinking  fund,  in  April,  1852,  the 
terms  of  sale  were — ten  per  cent  to  be 
paid  in  cash,  with  expenses  of  the  sale, 
immediately ;    fifteen  per  cent  to   be 
paid  on  the  1st  of  May,  1852,  when  the 
deed  was  to  be  delivered  ;  and  the  re- 
maining seventy-five  per  cent  to  be 
secured  by  bond  and  mortgage  for  five 
years.     K.  &,  B.,  purchased  twelve  of 
the  lota,  at  said  sale,  upon  the  above 
terms,  and  paid -ten  per  cent  of  the 
purchase  money  and  expenses  of  sale, 
but  tailed  to  pay  the  fifteen  per  cent, 
and  execute   a  mortgage  for  the  re- 
mainder of  the  purchase  money,  on  the 
1st  of  May.    On  the  16th  of  December, 
1852,  they  assigned  their  bid   to  the 
plaintiffs,  and  the  comptroller  of  the 
city  promised  that,  upon  payment  of 
the  fifteen  per  cent,  and  the  execution 
of  a  motgage  for  the  balance  by  the 
plaintitfs,  the  property  would  be  con- 
veyed to  them : 

Held,  that  the  defendants  were  bound 
by  this  arrangement  between  the 
plaintiffs  and  the  comptroller;  and  that 
by  such  arrangement  the  default  of 
K.  &.  B.,  in  not  paying  the  fifteen  per 
cent  on  the  1st  of  May,  and  giviag 


their  bond  and  mortgage  for  the  re- 
mainder of  the  purchase  money,  was 
waived  by  the  defendants.  (Miller  agt 
Mayor,  die.,  New  York,  53  Barb.,  653.) 

15.  And  the  plaintiffs  having,  in  reliance 
upon  this  arrangement,  paid  to  K.  & 
B.,  the  ten  per  cent  and  the  auctioneer's 
fees: 

Held,  that  they  were  entitled  to  a  specfio 
performance  of  the  contract  of  sale: 
(Id.) 

Held,  alto,  that  a  delay  which  subse- 
quently took  place,  until  August,  J858, 
when  the  plaintiff's  tentered  the  amount 
of  purchase  money  due.  with  interest, 
having  occured  by  mutual  consent  of 
the  plaintiff's  and  the  comptroller,  from 
time  to  time,  without  any  fault  of  the 
plaintiffs,  the  defendants  were  bound 
by  the  action  of  the  comptroller,  in  the 
matter  of  postponing  the  delivery  of 
the  deed ;  and  that  the  statute  of 
limitations  did  not  commence  running 
against  the  plaintiffs  until  the  refusal 
of  the  comptroller  to  deliver  the  deed, 
in  August,  1858.  (Id). 

16.  Under  a  contract  by  a  firm   doing 
business  at  A.,  that  they  would  ship 
merchandise  from  B.  to  "the  plaintiffs 
at  C  ,  specifying  no  time  within  which 
the  shipment  is  to  be  made,  the  con- 
tracting party  is  to  be  limited  to  a  rea- 
sonsble  time,  that  is,  only  so  much  aa 
is  necessary  to  send  notice  of  the  con- 
tract to  the  place  at  which  the  shipment 
is  to  be  made,  and  to  complete  a  ship- 
ment there  commenced  immediately  on 
the  receipt  of  the  notice  at  such  place. 
(New  Haven  &  Northampton  Co.  agt. 
Quintard,  6  Abb.  N.  S.,  128.) 

17.  Circumstances,  in  the  nature  of  ex- 
cuse for  delay,  which  are  not  shown  to 
have  been  mentioned  at  the  time  the 
contract  was  entered  into,   nor  then 
known,   or  presumable  to  have  been 
then  known,  to  the  plaintiff,  cannot  be 
considered  iu  determining  what  should 
be  deemed  a  reasonable  time  to  enable 
the  defendant  to  perform.     (Id.) 

18.  Where  a  specified  number  of  shares 
of  stock  are  agreed  to  be  sold,  payable 
and  deliverable  at  the  option  o'f  the 
seller,  at  a  future  time,  the  contract  is 
executory,  and  the  title  to  the  shares 
does  not  vest  in  the  purchaser,  if  the 
identical  shares  so  sold,  at  the  time  of 
the  execution  of  the  contract,  are  not 
in  the  possession  of  the  vendor,  or  some 
other  specified  place,  nor  unless  they 
can  be  identified  and  distinguished  from 
other  shares  of  the  "same   company  ; 
and,  even  in  such  a  case,  the  intention 
of  both   of  the  parties  that  the  title 
should  pass,  must  be  clearly  established. 
(Currie  agt.  WkiU,  6  ^166.,  N.S.,  352.) 


568 


NEW  YORK  PRACTICE  REPORTS. 


Digest 


19.  An  offer  to  pay  what  is  due  on  a  con- 
tract, provided  the  other  party  will 
give  a  release  for  all  damages,  <fec.,  is 
not  a  tender  of  payment.  (Clark  agt. 
Mayor,  <&c.,  1  Keyes  9.) 

30.  When  the  contract  has  been  com- 
pleted, and  the  balance  due  thereon  is 
withheld  to  compel  a  release  of  other 
claims,  the  party  has  his  action  for  the 
recovery.  (Id.) 

'  21.  Where,  by  the  terms  of  the  contract, 
the  commissioners  were  authorized  to 
make  any  alterations  in  the  "form, 
dimensions,  or  materials  of  the  work," 
a  resolution  ordering  the  excavation  to 
cease  at  a  certain  point,  or  to  go  no 
further  is  not  a  violation  of  the  con- 
tract. (Id.) 

22.  Where  the   plaintiff  entered  into  a 
contract  with  the  defendant  to  deliver 
him  a  quantity  of,  chairs,   a  part  of 
which  he  then  hud,  and  a  part  of  which 
were  to  be  manufactured,  and  to  take 
in  payment  therefor  the  notes  of  M.  at 
six  months,  and  delivered  the  chairs 
he  had   on   hand;    and  subsequently 
demanded  of  _the  defendant  the  notes 
of  M.  for  the 'chairs  delivered,  which 
were  refused — in  an  action  to  recover 
for  the  chairs  delivered : 

Held,  that  the  plaintiff  might .  recover. 
(Pattridge  agt.  Gildermeister,  1  Keyes, 
93). 

23.  That  in  order  to  put  the  plaintiff  in 
the    wrong  respecting    the  chairs  to 
be   manufactured   and  deliveied,   the 
defendant   should  have   tendered  the 
notes  of  M.  and  demanded  the  chairs. 
(Id.) 

24.  That  the  plaintiff  agreed  to  deliver 
the  chairs  only  upon  the  credit  of  M. 
and  was  entitled  to  the  notes  on  the 
delivery  of    the  chairs    or    any   part 
thereof:     (Id.) 

23.  That  the  refusal  of  the  defendant  to 
deliver  to  the  plaintiff  the  notes  of  M. 
for  the  chairs  delivered  when  demand- 
ed, exonerated  the  plaintiff  from  any 
further  delivery  of  the  chairs,  and 
entitled  him  to  his  action  for  those 
already  delivered.  (Id.) 

26.  A  contract  is  not  void  as  against  a 
statute,  unless  founded  upon  an  illegal 
consideration  which   enters  into  and 
forms  a  part  of  the  contract,  or  unless, 
it  provides  for  doing  something  dis- 
tinctly forbidden.     ( Ogdensmirgh  R.  It. 
Co.  agt.  Wolley,  1  Keyes,  118,-. 

27.  The  defendants  employed  the  plain- 
tiff to  cut  down,  prepare  and  transport 
to  market,  from  a  particular  timbered 
Jot,  dock  sticks  of  prescribed  sizes,  and 


spruce  trees  of ,  certain  dimensions, 
suitable  for  spars.  In  performing  the 
|  work  some  of  the  dock  sticks  being  got 
out  were  smaller  than  the  contract 
prescribed,  and  the  spruce  trees  cut 
were  of  an  inferior  size  and  quality. 
The  defendants  looked  on  in  silence, 
raising  no  objection,  and  both  the  dock 
sticks  and  spars  were  delivered  and 
accepted  at  New  York,  under  the  con- 
tract, and  remained  in  the  defendants' 
possession  until  sold,  without  a  word 
of  disapprobation  because  of  any  devia- 
tion from  the  agreement: 

Held,  that  under  these  circumstances  it 
was  not  for  the  defendants  to  insist 
that  they  were  absolved  from  making 
full  compensation  to  the  plaintiff  for 
his  labor,  because  some  of  the  dock 
sticks  did  not  stictiv  conform  in  size, 
nor  the  spars  in  quality,  to  the  contract. 
(Pike  agt.  Nash.  1  Keyes,  335.) 

28.  Where  one  party  to   an  agreement 
assents  to  work  as  it  is  being  performed 
by  the  other,  and  with  a  knowledge 
of  a  deviation  from  the  strict  letter  of 
the  agreement,  fails  to  make  any  ob- 
jection, he  cannot  afterwards  make  such 
deviation  a  ground  of  refusal  to  per- 
form on  his  part.     (Id  ) 

29.  A  party  agreeing  to  cut,  prepare  and 
transport  to  market  dock  sticks,  spars, 
&c.,  for  another,  is  not,  while  trans- 
porting the  timber,  acting  as  a  common 
carrier ;    and   his    duty    extends    no 
further  than  to  the  exercise  of  ordinary 
prudence,  care  and  skill  in   protecting 
the    property   from  loss    or  damage. 
(Id.) 

30.  For  a  loss  cansed  by  an    unusnal 
flood,  by  mere  casualty,  against  which 
ordinary  prudence  and  diligence  could 
not  protect,  and  without  any  lack  of 
care  or  skill  on  his  part,  he  is  not  liable. 
(Id.) 

31.  A  contract  to  build  a  hull  of  a  vessel, 
being  wholly  executory  in  its  character, 
passes  no  title  to,  or  interest  in,  the 
vessel,  as  against  parties  having  no 
notice    of    such    contract.      (Seymour 
agt.  Montgomery,  1  Keyes,  463). 

32.  Where  the   plaintiff   undertakes  to 
perform  certain  work  upon  the  house 
of  the  defendant,  at  a  price  stipulated 
to  be  paid,  and  the  building  is  destroyed 
bv  tire  before  the  work  is  completed, 

•    the  plaintiff  will  be  entitled  to  recover 
for  the  work  performed  up  to  the  time  * 
of  the  fire.     (Aillo  agt.  Binsse  \  Keyei, 
476.) 

33.  In  such  contract,  by  the  destruction 
of  the  house  without  the  fault  of  the 
plaintiff,  the  defendant  is  put  in  default. 
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upon  the  principle  that  he  was  bound 
to  finish  the  house  to  enable  the  plain- 
tif!  to  complete  his  contract,  (id.) 

34.  Where  the  owner  of  property  retains 
possession,  and  contracts  for  the  _  per- 
formance of  work  -upon  it,  there  is  an 
implied  obligation  for  him  to  have  it 
ou  hiind  and  in  readiness  for  the  labor 
to  be  performed.  (Id.) 

33.  When  B  party  purchases  a  tract  of 
land  at  a  price  mimed,  and  pays  for  the 
same  in  a  city  lot,  stipulating  that  said 
lot  shall  sell  within  one  year  at  that 
price  or  over,  and  in  case  of  its  not 
selling  for  that  amount  he  will  make 
up  the  deficiency  in  cash,  &c.,  the 
other  party  is  at  liberty  to  sell  said  lot 
at  public  auction  at  any  time  during 
the  year,  and  if  it  does  not  bring  the 
price  stipulated  the  party  will  be 
liable  for  the  deficiency.  (Hakes  agt. 
Peck,  1  Keyet,  505.) 

36.  The/octe  in  this  case  fall  under  the 
Keneral  head  of  contracts,  and  the  ef- 
fects upon  a  contract  of  a  general  sitpu- 
lation  of  parties  wade  subsequently, 
during  the  pendency  of  a  suit  to  set 
aside  the  contract  as  void :  The  pe- 
culiar facts  and  circumstabces  under 
which    tin-  action  was  brought,    and 
•which  were  established  on  the  trial, 
form  so  large  and  so  essential  a  part  of 
the  case,  that  no  intelligent  idea  can 
be  formed  of  the  conclusions  of  law 
reached  by  the  court,  from  head  notes 
of  any  reasonable  length,  and  the  same 
will  b'e  best  ascertained  from  the  state 
iiiiMit  and  opinions  respectively  given. 
(Mann  agt.  Palmer,  2  Keyet,  (77.) 

37.  The  defendant  had  subscribed,  in  his 
own   name    simply,   for    fifty    shares 
(2,500)  of  the  stock  of  the  "Erie  and 
New  York  City  railroad*:  At  the  same 
time    he    subscribed    for    fifty    other 
shares,    writing    his    name  and    an- 
nexing thereto    the  letters    "  Exr.," 
Baying  that  he  would  take  fifty  shares 
for  an  estate  of  which  he  was  execu- 
tor: 

Held,  that  these  subscriptions  were  two 
separate  and  independent  contracts, 
and  that  the  pendency  of  an  action  to 
enforce  the  payment  of  the  first  afford- 
ed no  sufficient  ground  for  abating  the 
action  to  enforce  the  pavment  of  the 
second.  (Erif.  and  N.  Y.  City  R.  R. 
agt.  Patrick,  2  Keyes,  256.) 

38.  One  who  uses  words  in  a  deceptive 
and  double  bense,  for  the  purpose  of 
misleading  the  party  with  whom  he 
contracts,   is   bound  by  them    in  the 
sense  in  which  he  intended  them  to  be 
understood.     (Johnson  agt.  Hatftorn,  2 
Ktyet,  476.) 


39.  The  surrender  of  nn  instrument  cre- 
ating  an   obligation,   if    fraudulently 
procured  by  the_  obligor,  does  not  ex- 
tinguish the  obligation.     (Id.) 

40.  A  contract  for  the  sawing  of  lumber 
from  logs,   provided  ou  the  part  of  the 
mill  owner,  that  he  would  "saw  it  in 
a  good  and  workman-like  manner,  and 
take  pains  and  saw  all  the  clean  stuff, 
select  box,  that  could  be  got  out  of  the 
logs,  and  would  saw  all  the  bark  from 
the  edge  boards,  and  what  was  sawed 
into  inch   should  be  plump  inch,"  and 
if  any  of  the  lumber  should  be  spoiled" 
in  sawing  the   mill   owner  was  to  re- 
tain it  and  allow  a  specified    price  : 
The  lumber  was  all  taken  by  the  own- 
er, but  not  without  objection  that  it 
was   not   sawed  iu    a   workmanlike 
manner: 

Held,  that,  upon  the  trial  of  an  action  to 
enforce  payment  of  the  contract  price 
for  sawing  the  lumber,  the  defendant 
should  have  been  permitted  to  show, 
as  he  offered  to  do,  first,  that  the  lum- 
ber was  not  sawed  in  a  workman-like 
manner,  and  second,  that  among  lum- 
bermen spoiled  lumber  is  that  which 
is  rendered  unmarketable.  (Harrii 
agt.  Rathbun,  2  Keyet,  312.) 

41.  Under  a  contract  like  the  above,  the 
owner  had  110  option   to  refuse  any 
lumber,  except  such  as  was  spoiled ; 
Hence,    his  acceptance   of  the   lumber 
was  not  a  waiver  of  his  claim  for  dam- 
ages for  such  as  was  sawed  in  au  un- 
workmanlike manner.     (Id.) 

42.  The  sawing   of  the  lumber  into  in- 
ferior qualities  did  not  spoil  it  so  as  to 
render  it  unmarketable,  and  did  not 
bring  it  under  that  branch  of  the  con- 
tract which  required  the  mill  owner  to 
retain  and  pay  for  it.    (Id.) 

43..  Under  a  contract  for  the  sale  of  tim- 
ber ou  certain  land,  with  the  right  to 
enter  upon  said  land  for  the  purpose 
of  cutting  and  carrying  away  said 
timber,  "lor  and  during  the  term  of  ten 
years,"  it  was 

Held,  that  the  party  claiming  under  such 
contract  could  not  enter  upon  the  land, 
after  the  expiration  of  the  term  limited 
in  the  contract,  for  the  purpose  of  re- 
moving timber  cut  prior  to  the  expira- 
tion of  the  term.  (Boisaubin  agt. 
Reed,  2  Keyet,  323.) 

44.  His  right  to  enter  and  carry  away 
expired  on   a  particular  day,  and  he 
cannot  be  permitted  to  overreach  the 
letter  of  his  covenant.     (Id.) 

45.  Where  A  contracts  with  B  to  sell 
to  the  latter  certain  premises,  point- 
ing   out  the   boundaries,   but,   iu  the 
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written  description  of  the  premises  go 
contracted  to  be  conveyed  includes  only 
a  portion  of  the  premises  so  pointed 
out,  it  seems,  that  the  assignee  of  B, 
relying  upon  a  conformity  between 
the  written  description  and  verbal 
agreement  between  A  and  B,  may 
maintain  an  action  against  A,  to  com- 
pel a  conveyance  according  to  the 
understanding  between  the  original 
parties.  (Bentley  agt.  Smitli,  2  Keyes, 

46.  Where  a    purchaser   contracts   for 
•   chattels,  to  be  delivered  within  a  speci- 
fied time,  he  is  not  bound  to  accept 
them  after  breach  of  the  agreement, 
unless  he  caused  the  delay  or  waived 
punctual    performance.      (Route   agt. 
Lewis,  2  Keyes,  352.) 

47.  Where  the  price  is  paid  iu  advance, 
and  the  vendor  fails  to  perform  within 
the  time  agreed,  the   purchaser  may 
resort  at  once  to  his  action  for  viola- 
tion of  his  contract.    (Id.) 

48.  A  refusal  to  accept  an  article  on  the 
ground  that  it  does  not  conform  to  the 
contract  is  not,  in  itself,  an  agreement 
to  accept  it  afterwards  if  such  objection 
be  obviated.    (Id.) 

49.  Defendant  Negotiated  a  loan  npon  its 
bonds  with   a  privilege  to  the    bond- 
holders to  subscribe  to  the  capital  stock 
of  the  company,  to  an  amount  equal  to 
one-half  of  the  bonds.    The  plaintiff 
subscribed  for  $300,000  of  the  bonds, 
and   received   provisional  certificates 
entitling  him,  after  a  certain  date,  to 
certificates  of  the  capital  stock  accord- 
ing to  the  terms  proposed  in  negotiat- 
ing the  loan.    Below  the  signature  of 
the  officers  to  the  certificate  was  the 
following  :  "  N.  B.    The  exchange  of 
the   provisional    certificates    for    the 
scrip  certificates  is  limited  to  first  Jan- 
uary,  185  ."    By  subsequent  resolu- 
tion of  the  directors  the  memorandum 
•was  filled  out,  "  1855."    Plaintiff  paid 
up  his  subscription  to  the  loan  before 
the  instalments  thereto  became  due, 
but  did  not  demand  the  issue  of  the 
Block  certificates  until    January    22, 
1857,  when  they  were  refused.    The 
premium  on  the  stock  at  this  time  over 
the  amount  paid  (and  which,  with  in- 
terest, the  plaintiff  offered  to  pay)  was 
$27  50  per  share.  The  plaintiff  I/rough t 
suit   to    recover    the  amount  of   this 
premium  on  the  shares  claimed  by  him : 

Held,  that,  npon  paying  all  the  instal- 
ments on  his  subscription  to  the  bonds, 
the  plaintiff's  right  to  the  shares  of 
capital  stock  was  absolute,  and  could 
not  be  limited  to  an  election  to  take 
the  stock  on  or  before  a  specified  date. 


{ Van  Alen  agt.  Illinois  Central  R,  B. 
Co.  2  Keyes,  673.) 

50.  The  memorandum  in  blank  at  the  foot 
of  the  provisional  certificates  could 
not  bind  the  plaintiff  to  a  limitation  de- 
termined upon  after  the  issue  of  each 
certificates.  (Id.) 


CONVERSION. 

1.  A  request  by  the  debtor  to  the  credi- 
tor to  present  the  note  held  by  the  lat- 
ter for  payment,  is  not  a  sufficient  offer 
of  payment  to  sustain  an  action  for  a 
conversion  by  the  creditor,  of  securi- 
ties held  by  him.  (Butts  agt.  Burnett, 
.S.,  302.) 


2.  Where  property  is  sold  npon  a  con- 
dition, if  the  condition  is  not  complied 

"^  with  no  title  •will  pass  from  the  vendor, 
and  the  purchaser  will  acquire  none; 
nor  can  he  convey  any  title  to  his 
assignees.  (Jessop  agt.  Miller,  1  Keyes, 
321.) 

3.  The  plaintiffs  sold  to  W.  a  quantity  of 
steel,  at  the  price  of  $1,072.95,  upon 
the  condition  that  it  should  be  paid  for 
by  W.'s  note,  indorsed  by  J.  C.  &  Co. 
The  property  was  sent  forward  to  W. 
pursuant  to  his  directions,  subject  to 
the  aforesaid  condition.    He  received 
the  property,  but  never  performed  the 
condition  : 

Held,  that  the  act  of  W.  was  tortious  and 
that  he  was  liable  to  the  plaintiffs  in 
trespass,  for  the  unlawful  taking  of 

f  property,  and  that  an  action  would  lie 
against  him  without  any  previous 
demand.  (Id.) 

4.  But  that  as  Jo  the  persons  claiming  the 
property  as  assignees  of  W.  under  an 
assignment  in  trust  for  creditors,  they 
having    acquired    possession    of    the 
property  innocently,  without  notice  of 
aay    defect    of    the   title    in    W.,   an 
action  conld  not  be  maintained  against 
them  until  after  demand  and  refusal. 
(Id.) 

Held,  also,  that  the  assignees  not  being 
partners,  a  demand  must  be  made  upon 
each,  in  order  to  maintain  a  joint  ac- 
tion. (Id.) 

5.  A  demand  and_  refusal  do  not  con- 
stitute a  con  version  of  property.    They 
are  but  evidence  of  a  previous  con- 
version.   (Id.) 

6.  A  refusal  to  deliver  property  to  the 
true  owner,  on  demand,  is  evidence  — 
in  the  absence  of   all  explanation  — 
that  the  party  received  it  with  intent 
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to  set  the  real  owner's  right  at  defiance. 
(Id.) 

7.  Iiisnchacase  the  jury  will  be  jnstilled 
in    finding  n  conversion    before    suit 
brought,    although    the   demand    an<i 
refusal  were  not  made  until  after  (he 
commencement  of  suit,     (Id.) 

8.  A  fraudulent  purchaser  of  good*,  and 
assignees  to  whom  he  has  assigned 
the  same   in   trust   for    creditors,  are 
liahle  to  a  joint  action  by  (he  vendor, 
to  recover  the  possession.    (Id.) 


CORPORATIONS. 

1.  Dividends  do  not  arise  from  the  stock, 
"but  are  prolits  earned  and   distributed 
by  the  corporation,  to  such  owners  of 
the  stock  as  are  recognized  us  such  on 
the  books  of  the  company.    They  may 
be  sold  or    assigned    without    parting 
with  the  stock,  and  they  do  not  pass  to 
the  purchaser  under  an  executory  con- 
tract, in   the    absence  of  an    express 
clause  to  that  eH'ect.    A  mere  provision, 
whereby  the  purchaser  agrees  to  pay 
interest  from  the   date  of  the  contract". 
does  not   have  the  same  effect,  and  is 
•wholly  insufficient  to  entitle  the  pur- 
chaser to  the  dividends  declared  while 
the  contract  remains  executory.  (Cur- 
rie  agt.  White,  G  Alb.  N.  S.,  3o2.) 

2.  For  the  same  reasons,  additional  stock 
issued  hy  a  company,  follows  the  title 
recognized  by  the  company,  and  does 
not  pass  to  the  purchaser  under  an  ex- 
ecutory contract,  in  the  absence  of  an 
express  stipulation  to  that  effect.  (Id.) 

3.  The  fact  that  deposits  are  made  by  the 
purchaser  as  security  for  the  perform- 
ance of  a  contract  on  his  part,  makes 
no  difference  in  this  respect.    Even  if 
payments  are  made  on  account,  as  earn- 
est money  to  bind  the  bargain,  the  con- 
tract is  not  changed  thereby  ;  for  the 
true  legal   effect  of   earnest  money  is 
simply  to    form    conclusive    evidence 
that  a  bargain  was  actually  completed, 
with  mutual  intention   that  it  should 
lie  binding  on  both  contracting  parties  ; 
but  the  inquiry  whether  the  title  to  the 
property   has  "passed,   is  to  be   tested, 
not  by  the  fact  that  earnest  was  given, 
but  by  the  true  nature  of  the  contract, 
concluded  by  the  giving  of  the  earn- 
est   (Id.) 

4.  A  provision  of   a  charter  declaring 
that  the  individual  property  of  Block- 
holders  shall  be  liable  for  payment  of 
corporate  debts,   and   that  when  any 
judgment  in  obtained  against  the  cor- 
poration, execution  issued  thereon  shall 
tint  be  It- vied  on  the  properly  of  the 


corporation,  and  In  cote  of  deficiency 
shall  next  be  levied  on  individual 
property  of  stockholders,  and  ilmt 
liidgmeutd  against  thecoiporatioii  shall 
bind  individual  properly  of  st«>cklH>l.|- 
ers.  without  necessity  of  hrincing  Mint 
against  them  they  havinu  notice  of  iho 
suit  against  ihe  corporation.  —  doeanot 
rieate  n  pertonal  liability  of  stockhol- 
•ders  which  can  be  enforced  by  action 
in  ihe  courts  of  oiher  slated  than  that 
which  granted  the  charter.  (  Loicry 
agl.  Jnman,  G  Alb.  If.  &„  ' 


5.  The  only  effect  of  such  a  statute  i*  to 
bind  the  properly  of  the  individual  cor- 
porator in  the  manner  prescribed.  The 
liability  in  ench   case   can   only  be  en. 
forced  In  the  manner  given  by  the  stat- 
ute.   The  stockholder  of  a  bank,  whoso 
charter  contains   such  a  provision,  id 
not  rendered   directly  and    personally 
liable  bv  the  fact  that   bills   i~.-uu<l  by 
the  bank  contained  a  notice  or  state- 
ment that  the  property  of  stockholders 
was  liable  to  bill  holders.     (Id.) 

6.  In  an  action  against  a  corporation,  by 
a  stockholder,  to  have  his  contract  of 
subscription  rescinded  and  the  amount 
he  had  paid  refunded  to  him,  on  the 
ground  that  the  company  did  not  ac- 
quire or  own  certain  pieces  of  property 
which  ii  was  represented  it  would  ac- 
<]iiire,  the  judge  charged  the  jury  that 
if,  upon  the  prospectus,  "the  plaiutift 
had  the  right  to  believe  that  it  was 
reasonably   certain  that  the  company 
would  ac<]nire  such  property,  and  that 
the  company  was  organized  with  a  view 
to  ownership  of  those  pieces  of  prop- 
erty, then,  if  they  did  not  obtain  it,  he 
would  be  entitled  to  recover  :" 

Held,  that  the  charge  was  erroneous. 
(Kel*cy  agt.  XforUiern  Light  Oil  Co.,  51 
Barb.,  111.) 

7.  A  corporation  being  abont  to  be  formed 
for  the  purpose  of  dealing  in  and  de- 
veloping oil,  in  oil  lands,  certain  named 
property  was  expected  to  constitute  its 
invested  capital.     After  it  should  be- 
come organized  it  was  to  purchase  the 
several   pieces  of  oil   property   men- 
tioned in  the  prospectus.     It  succeeded 
in  obtaining  all,  except  one  piece,  as  to 
which  there  was  some  defect  of  title: 

Held,  that  in  the  absence  of  any  misre- 
presentation or  fraud,  a  stockholder 
could  not,  on  the  ground  of  the  failure 
of  the  company  to  acquire  all  the  land 
mentioned  in  the  prospectus,  maintain 
an  action  against  it  to  recover  back  the 
amount  paid  by  him  upon  his  subscrip- 
tion. (yd.) 

i.  Such  an  action  cannot  be  sustained 
unless  the  objects  and  purposes  of  the 
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company  have  BO  entirely  failed  that 
the  corporation  may  be  said  to  be  vir- 
tually dissolved.  (Id.) 

9.  Where  there  is  at  most  a  failure  only 
as  to  about  three  fourths  of  one  tenth 
of  the  property  intended  to  be  owned 
by  the  company,  and  the  money  to  buy 
that  is  in  the  company's  treasury,  this 
is  not  a  sufficient  ground  for  dissolving 
the  corporation     (Id.) 

10.  The  provisions  of  the  Revised  Statues 
(I  R.S.,  591,  $  8,)  prohibiting  the  con- 
veyance, &c.,  of  real  property,  or  other 
effects  of  a  corporation,  &c.,  exceeding 
one  thousand  dollars  in  value,  without 
being  authorized  by  a  previous   res- 
olution of  its  board  of  directors,  has  no 
application  to  a  case  of  transfer  to  a 
bonafide  holder  for  valuable  eonsidera 
tion.     (Ogden  agt,  Raymond,  1  Keyes, 
42). 

11.  A  corporation  consists  of  officers  and 
agents,  some  of  whom  must  represent 
the  corporate  body  in  such  a  sense  as 
to  render  him  a  proper  party  to  receive 
notice  for  and  on  behalf  of  such  coi- 
poration.     (Id.) 

12.  The  comptroller  of  the  city  of  Buffalo 
is  such  officer,  according  to  the  estab- 
lished usage  of   the  city,  to   receive 
notice  of  claims  upon  a  fund  to  be  paid 
upon  a  contract  between  the  city  and 
a    third    party.     (Hall  agt.    City    of 
Buffalo,  1  Keyes,  193). 

13.  The  right  to  take  and  grant  property 
is  of  the  essence  of  every  corporation, 
whether  created  by  license,   by  pre- 
scription, or  by  legislative  act,  and  in 
the  absence  of  legislative  prohibition 
may  take  by  all  usual  modes   of  ac- 
quiring    property.       (Sherwood     agt. 
Avierican  Bible  'Society,  1  Keyes,  561. 

14.  There  is  no  statute  in  this  state  pro- 
hibiting corporations  from    acquiring 
personal  property  by  bequest.  (Id.) 

15.  By  comity  we  recognize  the  exist- 
ence of  corporations  in  other  states, 
and     permit    them    to    exercise    the 
power  with  which  they  are  endowed 
in    our    own,   unless     repugnant    to 
our  own  policy  or  injurious  to  our  in- 
terests.    (Id.) 

16.  Though  the   law  requires  the  sub- 
scriber to  the  capital  stock  of  a  rail- 
road company  to   pay  ten  per  cent  in 
cash  at    the    time   of   subscribing,  to 
make  a  valid  contract  binding  on  the 
parties,  yet  if  the  subscriber,  instead 
of  paying  the  ten  per  cent  in  cash,  give 
bis  note  for  the  same,  and  subsequently 
pay  it,  so  that  the  company  gets  the 
money,  he    is   thereby    constituted  a 


legal  stockholder  of  such  company, 
and  is  liable  on  his  subscription. 
(Ogdensburgh  B.  R.  Co.,  agt.  Wolley, 
1  Keyes,  118). 

COSTS. 

1.  A  justice  of  the  peace  has  no  jurisdiction 
of  an   action   for  assault  and  battery. 
(Chapin  agt.  Cole,  ante,  481.) 

2.  Where  the  complaint  contained  three 
couuts-K)ne   for  assault  and   battery, 
one  for  injury  tp   plaintiff's  barn,  and 
the  other  for  converting  sheep,  and  on 
the  trial  evidence  was  given  upon  all 
the  counts,  and  a  general  verdict  for 
plaintiffs  for  $'20 : 

Held  that  the  defendant  was  entitled  to 
costs.  (Id.) 

3.  Where  an  action  is  instituted  to  prove 
a  will,  under  the  Revised  Statutes,  exe- 
cuted according  to  the  laws  of  this  state, 
the  original  will  being  in  the  possession 
of  an  English  court  of  probate,  and  no 
defense  is  interposed,  the  answers  ad- 
mitting the  allegations  of  the  complaint 
and  joining  in  a  prayer  for  a  probate 
here,  and  no  trial  has  "been  had ;  no  ex- 
tra allowance  can  be  made  in  the  judg- 
ment, to  the  attorneys  appearing  in  the 
action.     (Frith,  agt.  Campbell,  53  Barb. 

t&Gw.j 

4.  As  to  the  defendants'  attorneys,  in  such 
a  case,  the  court  has  no  authority  to 
give  any  thing,  except  for  costs;  and 
the  plaintiffs  being  executors,  and  hav- 
ing, in  the  execution  of  their  duties  as 
such,  employed  attorneys  to  prosecute 
the  suit,  the  estate  must  indemnify  the 
executors  for  their  necessary  expenses 
including  counsel  fees  reasonably  and 
properly  paid.     And  for  such  sum  as 
the  attorney  can  establish  at  law  as  the 
value  of  his  services,  he  has  his  action 
against  the  executors.     (Id.) 

5.  The  executors  may  pay  their  attorney 
such  sum  therefor,  as  they  are  satisfied 
will  pass  on  the  final  settlement  of  their 
account.    But  the  court  should  not  al- 
low an  amount  which  would   be  un- 
reasonable if  the  executors  had  paid  it 
without  the  order  of  the  court: 

Held,  in  this  oasc,  that  the  plaintiffs,  aa 
executors,  would  not  have  been  justi- 
fied in  paying  $3.000  as  counsel  fees  in 
an  action  to  obtain  the  probate  of  an 
uucontested  will.  (Id.) 

COURT  OF  APPEALS. 

I.  Whether  the  proper  mode  of  bringing 
a  decision  on  habeas  corpus  and  certio- 
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rori  before  the  conrt  ot  appeals  for  re- 
yiew,  is  by  writ  of  error  or  by  appeal. 
querel  (Peonlt  ex.  rel.  Latorrt  agt. 
O'Brien,,  6  Abb.  N.  S.  63.) 

2.  A  finding  of  a  referee  of  the  fact  of 
notice  that  certain  indorsements,  •were 
accommodation  indorsements  if  based 
on  the  possession  of  the  notes  by  the 
maker,  and  bis  delivery  of  them  with 
such  indorsements  for  his  own  benefit, 
may  be  regarded  as  a  conclusion   of 
law,  and  is  therefore  open  to  examin- 
ation in  the  court  of  appeals.     (Fielden 
agt.  Lahtns,  6  Abb.  N.  S.,  341.) 

3.  If,  npon  an  appeal  to  the  court  of  ap- 
peals. the  oily  papers  submitted  are 
the  case  and  exceptions  in  the  court 
below,   with  the  respondent's  affidavit 
that  no  case  in  the  appellate  court  has 
been  served,  the  court,  of  appeals  can- 
must  not  proceed  to  judgment,  but  dis- 
miss the  appeal.  (Riqney  agt.  Savory,  6 
Abb.  JT.  S.,  ^85.) 


COVENANT. 

1.  An  action  for  damages  for  the  .breach 
of  acovenant  of  quiet  enjoyment,  con- 
tained in  a  lease  executed  by  a  person 
having  a  life-estate   in  the  premises, 
which  breach   was  occasioned  by  the 
death  of  the   life-tenant,   will  not   lie 
against  the  executor  of  such  life-tenant, 
and    the    remaindermen   jointly,    nor 
against  the  remaindermen  in  any  form, 
and  the  mere  fact,  that  the  remainder- 
men collected  the  rent  reserved  by  the 
lease  from  the  death  of  the  life-tenant 
np  to  the  time  of  the  final  partition  of 
the  premises,  in  an  action  instituted  for 
that  purpose,  cannot  be  construed  into 
an  adoption  and  ratification  of  such 
covenant  on  their  part.     (Coakley  agt. 
Chamberlain,  ante,  483.) 

2.  An  unexpired  lease  executed  by  a  per- 
son having  only  a  life-estate  in  the  de- 
mised premises,  becomes  void  and  ino- 
perative upon  the  death  of  the  life-ten- 
ant as  against  the  remaindermen,  and 
from  that  time   constitutes  no  further 
lien  or  incumbranceupon  the  premises. 
No  tenure  and  no  relation  exists  be- 
tween remaindermen  and  the  tenant  of 
the  life-tenant.     (Id.) 

3.  Where  a    married    woman  having  a 
life-estate  in  certain  premises  executed, 
prior  to  the  year  I860,  a  ten  years'  lease 
of  such  premises  with  a  covenant  con- 
tained therein,  that  on  payment  of  the 
rent  thereby  reserved  the   lessee  may 
quietly  have  and  enjoy  the  said  prem- 
ises for  the  full   term,   and  thereupon 
died  before  the  expiration  of  the  term 
and  the  lessee  was  dispossessed  by  the 
remaindermen  : 


Held  that  no  action  for  damages  occa- 
sioned by  the  breach  of  such  covenant 
can  be  maintained  by  the  lessee  against 
the  executor  of  such  married  woman. 
(Id.) 


CREDITOR'S  SUIT. 

1.  As  against  a  judgment  creditor,  who 
is  not  made  a  party  to  a  creditor's  suit, 
the  title  of  the  receiver  appointed  in 
such  suit.,  to  whom  the  debtor  makes 
the  usual  assignment  of  his  property, 
does  not  relate  to  the  time  of  filing  of 
the  bill,  but  vests  by  force  of  the  as- 
signment only,  and  as  of  the  time  when 
the  assignment  was  in  fact  delivered. 
(  Watson  agt.  If.  Y.  Central  R.  R.  Co., 
6  Abb.,  N.  S.,  91.) 

CRIMINAL  LAW. 

1.  Where  a  defendant  on  the  trial  of  an 
indictment  against  him,  for  a  criminal 
charge,  is  acquitted  on  the  ground  of 
a  variance  between  the  indictment  and 
the  proof,  such  acquittal  forms  no  bar 
to   the   trial   on   a  second   indictment 
against    him    for    the    same     otlense. 
(Canter  agt.  The  People,  ante,  91.) 

2.  It  is  unnecessary  to  state  in  an  indict- 
ment, the  names  of  the  jurors  by  whom 
it  was   found.      (People  agt.   ffaynes, 
ante,  369.) 

3.  An  objection  to  an  indictment  that  it 
does  not  charge  that  the  felonious  crime 
was  wilfully  done,   is  not  well  taken, 
where  the  charge  is  stated  that  the  de- 
fendant •'  unlawfully,  maliciously  and 
feloniously"  committed  the  act  charged; 
as    this   language  is  equivalent   to  a 
charge  that  the  act  was  wilfully  and 
designedly  done.      (Id.) 

4.  Where  the  indictment  charged  that  the 
defendant  "  set  fire  to  a  certain   grist- 
mill, then  and  there   beinir,  owned  bv 
and  in  possession  of  one  F.  W..''  Held, 
that  this  was  sufficient  to  meet  the  re- 
quirements of  the  statute  as  regards  the 
crime  of  arson    in   the    third    degree, 
which  declares  the  wilfull  setting  fire 
to  a  grist-mill,  to  be  arson  in   the  third 
degree.    (Id.) 

5.  A  witntsi  is  not  incompetent  to  testify 
in  a  criminal  case,  because  an  acrmn- 
plice.     Such  fact  affects  his  credibility 
only  ;  and  it  is  for  the   jurv   to   say 
whether  his  statement  is  credible,  and 
a  safe  reliance  for  a  verdict  against  the 
party  charged.  Such  is  now  the  settled 
rnle'in  thfs  state,  even  where  the  ac- 
complice stands  entirely  uncorrobora- 
ted.   (Id.) 
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6.  But  notwithstanding  the  jury  may  con- 
vict on  the  unsupported  testimony  of 
an  accomplice,  it  is  their  manifest  duty 
to  scan  the  testimony  with  the  utmost 
severity.    (Id.) 

7.  Where  a  case  is  sought  to  be  estab- 
lished by  the  testimony  of  an  accom- 
plice,   who  stands  in  the  main,  if  not 
wholly,  uncorroborated,  it  is  due  to  the 
party  accused  and  to  the  cause  of  jus- 
tice that  none  but  evidence  clearly  ad- 
missible, under  the  severest  test,  should 
be  allowed  ;  and  that  none  in  the  least 
bearing  on  the  question  of  credibility 
and  admissible,   should  be  excluded. 
(Id.) 

8.  The  jury  must  determine  the  eiedibil 
ity  of  a  wilness  at  the  time  he  testifies. 
His  standing  for  truth   and  veracity 
must  be  established  at  that  time.  ( Id.) 

9.  Where  the  court  limits  the  number  of 
impeaching  witnesses  on  each  side,  it 
does  not  thereby  limit  the  right  of  cross- 
examination.    (Id.) 

10.  The  court  of  over  and  terminer  is 
the  highest  court"  of  criminal  jurisdic- 
tion, and  has  power  "  to  inquire  by  the 
oaths  of  good   and  lawful  men  of  the 
same  county,  of  all  crimes  and  misde- 
meanors committed  or  triable   in  such 
county  ;  and  to  hear  and  determine  all 
such  crimes  and  misdemeanors."  (Peo- 
ple agt.  Naughton,,  ante,  430.) 

11.  It  also  has  the  power  to  compel  the 
district  attorney  to  furnish  a  list  of  the 
?rt<ae«s«examined  before  the  grand  ju- 
ry, and  to  allow  the  accused  or  his  conn- 
Eel  to  examine  the  minutes  made  by  the 
grand  jury  in  finding  the  indictment, 
the  same  being  in  the  hands  of  the  dis- 
trict attorney.    (Id.) 

12.  Where  the  accused  has  had  no  pre- 
liminary examination,  it  is  proper  that 
he   should   have  a  list  of  the  witnesses 
upon  which  an    indictment  is  found 
against  him.    (Id.) 

13.  While  it  is  undoubted  that  a  district 
attorney    may    prefer    an  indictment, 
without  binding  the  party   over,  it  is 
not  the  policy  of  the  law  that  he  should 
have  it  in  his  power  to  prevent  the  ac- 
cused from  maK ing  a  defense.     (Id.) 

14.  There  is  no  secrecy  imposed  upon  a 
witness  before  a_  grand  jury,  either  as 
to  the  fact  of  his  being  called  before 
them,  or  as  to  what  he  testifies  to.  The 
minutes  of   the   evidence  taken,   are 
given  to  the  district  attorney  ;  which 
seems  conclusive  that  the  names  of  the 
witnesses  and  their  testimony   before 
the  grand  jury,  are  not  matters  required 
by  law  to  be' kept  secret.    (Id.) 


15.  The    princjple    underlying    all  our 
criminal   jurisprudence,  is,  that  the  ac- 
cused shall  have  a  fair  and  impartial 
trial.    And  this  means  that  there  shall 
be  no  surprise  or  undue  advantage  ta- 
ken.   (Id.) 

16.  The  indictment  may  not  fnrnish  the 
time,   within  several"  months,  or  the 
place  except  the  name  of  the  county, 
nor  the  witnesses    upon  whose  testi- 
mony it  is  found.    (Id.) 

17.  In  this  case,  that  part  of  the  motion 
asking  for  the  names  of  the   witnesses 
upon   the  indictment,    was    granted ; 
and  that  part  asking  for  copies  of  all 
minutes  made  in  the  grand  jury  room 
when  said  indictment  (for  violation  of 
the  election  laws)  was  found,  was  de- 
nied, for  the  reason  that  the  motion  pa- 
pers  did  not  state  facts   sufficient  to 
warrant  such  an  order.    (Id.) 

18.  Common  receipts  are  not  "  personal 
property"  within  the  statute  defining 
larceny  ;  consequently  larceny  cannot 
be    committed    thereof.     (People   agt. 
Griffin,  ante,  475.) 

19.  But  certificates  of  stock  of  an  incorpo- 
rated company,  are  within  the  statuto- 
ry definition  of  personal  property,  and 

are  the  subjects  of  larceny.     { Id.) 

20.  On  a  trial  for  grand  larceny  in  steal 
ing  such  certificates  of  stock,  it  is  in- 
cumbent on  the   people  to   prove   the 
value  of  the   stock ;   and   in    the  ab. 
sence  of  any  evidence  upon  the  sub- 
ject of  such  value,  the  court  must  pre- 
sume it  to  be  nominal  merely.    (Id.) 

21.  The  principle  of  the  rule  laid  down 
in  People  agt.  Ertcin,  (4  Denw,  129,) 
viz.,  that  the  owner  of  a  house  who 
rents  it  to  be  nsed  and  kept  as  a  house 
of  prostitution  is  to  be  deemed  to  keep 
such  house,  and  is  liable  to  indictment 
and  conviction  as  the  keeper  of  a  bawdy 
house,  applies  to  any  person  who  is 
personally  concerned  in  the  keepine  of 
such   a  house.     (Loicenstein  agt.    The 
People,  54  Barb.,  299.) 

22.  In  misdemeanors  there  are  no  acces- 
sories; all  who  procure,  counsel,  aid, 
or  abet  the  commission  of  the  crime  are 
principals.     (Id.) 

23.  One  who  has  the  control  of  premises, 
and  knowingly  rente  a  bnilding  thereon 
for,  and  permits  it  to  be  used  as.  a  house 
of  prostitution,  cannot  scrten  himself 
from  punishment  by  showing  that  he 
did  not  own  the  premises,  bat  rented 
the  same  and  collected  the  rents  merely 
as  agent  for  the  owner    (Id.) 

24.  Although  a  statutory  offense  is  not 
charged,  in  the  indictment,  in  the  very 
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words  of  the  statute,  yet  if  the  snb- 
Btance  —  the  substantial  facts  constitut- 
ing the  statutory  offense  —  are  well 
stated,  that  is  sufficient.  (Frater  agt. 
The.  People,  54  Barb.,  306.) 

25.  Where  an  indictment  contains  some 
good  counts  and  the  jury  find  a  genera! 
verdict  of  guilty,  the  conviction  will 
be  sustained,  however  defective   the 
other  counts  may  be  :    as  the  verdict 
will  be  applied  to  the  good  counts. 
(Id.) 

26.  Any  pregnant  woman  who  shall  take 
any  medicine  or  drug  for  the  purpose 
of  procuring  a  miscarriage,  is  guilty  of 
a  criminal  offense,  of  the  same  grade 
as  that  of  a  person  administering  med- 
icine or  drn^s  to  her  for  that  purpose, 
and  it)  liable,  upon  conviction,  to  the 
same  punishment.     (Id.) 

27.  The  submission  by  a  pregnant  wo- 
man to  an  operation,  or  the  taking  of 
drugs,  with   intent  to  procure  a  mis- 
carriage, is  a  moral  as  well  as  a  legal 
offense;  and  that,  with   her  confessed 
want  of  chastitv,  is  an  impeachment  of 
such  female.  wVien  examined  us  a  wit- 
ness against  another,  on  an  indictment 
against  him   for  administering  medi- 
cines  and  drugs  to  her.  and  renders  a 
corroboration  proper,  even  if  it  be  not 
indispensable.     (Id.) 

28.  The  testimony  of  the  physician  who 
.  was  present  at  the  birth  of  the  child, 

as  to  the  fact  of  the  birth,  and  his  at- 
tendance, upon  the  employment  of  the 
defendant,  is  not  corroborative  of  the 
the  female's  testimony  in  respect  to 
the  guilt  of  the  defendant  in  previously 
attempting  to  procure  a  miscarriage. 
Hence,  a  charge  to  the  jury  that  such 
evidence  is  corroborative  of  the  testi- 
mony of  the  female  in  respect  to  "  the 
defendant's  intent  and  connection  with 
the  alleged  offense,"  is  erroneous. 
(Id.) 

29.  A  corroboration,  to  be  of  any  avail, 
should  be  as  to  some  matter  material  to 
the  issue.   To  prove  that  a  witness  has 
told  the  truth  as  to  immaterial  matters, 
has  no  tendency  to  confirm  his  testi- 
mony involving  the  guilt  of  the  party 
on  trial.     (Id.) 

30.  The  dnties  devolved  upon   commis- 
sioners of  excise  by  the  "act  to  sup- 
press intemperance  and  to  resrnlate  the 
sale  of  intoxicating  liquors."  (Laws  of 
1857,  ch.  628),  'call  for  the  exercise  o'f 
discretion  and  judgment,  and  are,  to 
some  extent,  discretionary  and  judic- 
ial.    (  Tfte  People  agt.  Jones.  54  .Barb. 


31.  The  commissioners  cannot  be  coerced 


in  the  exercise  of  their  discretion,  by 
mandamus  or  otherwise,  and  for  a 
mere  mistake  are  not  liable,  either 
civilly  or  criminally.  But  for  an  un- 
lawful and  corrupt  exercise  of  the 
powers  vested  in  them,  they  are  an- 
swerable criminally.  (Id.) 

32.  They  cannot  wilfnllv  and  knowing- 
ly violate  the  law  with  impunity  ;  arid 
while  they  are   only  responsible   for 
good  faith  and  integrity,  they  cannot, 
from  corrupt  motives,  either  grant  or 
withhold   a  license    improperly,   and 
shield  themselves   under  the  judicial 
character  of  their  office.     (Id.) 

33.  The  words  "  inn,  tavern,  or   hotel," 
contained  in  the  act  of  1857,  are  used 
synonymously,  to    designate   what  ia 
ordinarily  and  popularly  known  as  an 
inn  or  tavern,  or  place  for  the  enter- 
tainment of  travelers,  and   where  all 
their  wants    can    be   supplied.     The 
words  "  inn  or  tavern  "  were  so  used 
in  the  prior  corresponding  enactments. 
(Id.) 

34.  Toconstitute  an  inn-keeper,  a  tavern- 
keeper,  or  hotel-keeper,  the  party  so 
designated  must  receive  and  entertain 
as  guests  those  who  choose  to  visit  his 
house.     A    restaurant,    where   meals 
are  furnished,  is  not  an  inn  or  tavern. 
(Id.) 

35.  It  by  no  means  follows  that  becanse 
the  place  was  an  unfit  place  for  a  tav- 
ern, or  the  license  was   im  providently 
or   improperly  granted,   the    commis- 
sioners   of   excise    were    necessarily 
guilty  of  a  criminal  offense  in  granting 
a  license.    (Id). 

36.  Toconstitute  an  offense,  the  license 
must  have    been   granted    with    full 
knowledge  of  the  facts,  and  wilfullv. 
(Id.) 

37.  The  offense  consists  in   the  motive 
and   intent  with   which   the  act  was 
done.    The  mere  granting  of  a  license 
which    a  court  or  a  jury   mi^ht  say 
ought  not  to  have  been  granted,  is  not 
an  offense  ;  but  the  jury  must  be  able 
to   say,  from   the  evidence,  that  the 
commissioners,   or  such   as    are   pro- 
nounced guilty,   knew,   at    the   time, 
that  it  was  not  a  proper  case  for  a  li- 
cense under  the  statute,  and  neverthe- 
less granted  it,  in  willful  disregard  of 
the  statute  ;  that  is,   that   they  know- 
ingly and  pnrposely   disregarded   the 
statute.    (Id.) 

38.  If  they  acted  in  good  faith,  though 
erroneously,  they  cannot  be  punished. 
(Id.) 

39.  They  have  the  power  to  do  the  act, 
and  only  a  criminal  intent  can  make 
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the  act  criminal,  although  erroneously 
done.    (Id.) 

40.  On  the  trial  of  an  indictment  against 
commissioners  of  excise,  for  wilfully, 
unlawfully  and  corruptly  granting  a 
tavern  license,  the  court  charged  the 
jury,  in  substance,  that  if -they  should 
find  that    the  .defendants    knew  the 
character  of  the  place  licensed,  yet  if 
they  believe,  from   the  evidence,  that 
the  delendants  thought  the  place  a  fit 
and  proper  one  to  be  licensed  as  a  tav- 
ern, under  the    stature,   they  should 
acquit;  but  if  the  jury,  from  the  evi- 
dence, believed    that    the  defendants 
did  not  consider  the  premises  in  ques- 
tion fit  and  proper  to  be  thus  licensed, 
but  wilfully   and    corruptlv   licensed 
the  same,  fn  violation  of  the  statute, 
they  should  find  the  defendants  guilty  : 

Held,  that  this  portion  of  the  charge  was 
correct.     (Id) 

41.  But  that  it  was  erroneous  to  charge 
the  jury  that  if  the  act  was  unlawful; 
that  is,  if  the  license  ought  not  to  have 
been  granted,  under  the  statute,  and 
the  defendants  intended  to  do  the  act, 
viz.,  to  grant  the  license,  they  should 
be    convicted ;    that    they  could    not 
shield  themselves  because  thev  did  not 
suppose  the  act  was  in  violation  of 
law,  or  because  they  mistook,  or  were 
ignorant  of  the  law,  or  because  they 
supposed  they  were  acting  according 
to  the  statute.     (Id.) 

42.  The    statutory   regulations  for    the 
drawing  and  summoning  of  jurors  were 
not  made  for  the  benefit  of  parties  to 
trials  by  jury  and  for  the  purpose  of 
securing  to  such  parties  i'in  civil   and 
and  criminal  proceedings)  an  impartial 
array  of  jurors  from  which  the  jurors 
to  try  the   issue  migh   be  taken,  but 
were  made  for  the  purpose  of  securing 
an  impartial   distribution   among  citi- 
zens of  the  onerous  duty  of  performing 
jurv  service.     (Friery  agt  The  People, 
54i?ari.319.) 

43.  Hence,  in  the  absence  of  any  sug- 
gestion of  fraud  or  of  misconduct,  other 
than  the  mere  failuieto  observe  the 
regulations,  the  public,  only,  can  com- 
plain that  the  regulations  have  been 
disregarded.    A    challenge  to  the  ar- 

'  ray,  by  a  prisoner,  on  trial,  will  not 
lie  for  a  disregard  of  the  directions  of 
the  statute.  (Id.) 

44.  The  property  or  assessment  qualifi- 
cations of  jurors,   prescribed   by  the 
the  Revised  Statutes,    have  been  re- 
pealed, in  respect  to  the  city  of  New 
York.     (Id.) 

45.  Where   jurors    are    challenged   for 


principal  cause  or  for  favor,  and  upon 
the  triors  finding  against  the  cnal- 
lenges,  the  jurors  are  challenged  per- 
remptorily,  by  the  prisoner,  the  ques- 
tions raised  previous  to  the  peremptory 
challenges  are  not  open  for  examin- 
ation at  the  instance  of  the  prisoner. 
(Id.) 

46.  Intoxication  is  never  an  excuse  for 
crime_.    Even  where  intent  is  a  neces- 
sary ingredient  in  the  crime  charged  ; 
so  long  as  the  offender  is  capable  of 
conceiving  a  design,  he  will   be  pre- 
sumed, in  'the  absence  of  proof  to  the 
contrary,  to  have  intended  the  natural 
consequences  of  his  own  act.     (Id.) 

47.  Where  the  killing  of  another  is  une- 
quivocal and  unprovoked,  the  fact  that 
it  was  committed  while  the  perpetrator 
was  intoxicated  cannot  he  allowed  to 
affect  the  legal  character  of  the  crime. 
(Id.) 

48.  Where,  on  the  trial  of  an  indictment 
for  murder,  evidence  is  offered  to  show 
that  the  prisonerkilled  the  deceased  in 
self-defense,  and  that  he  feared  the  de- 
ceased   intended  to  attack  "him,   tho 
rule  is,  that  the  prisoner  must  have 
had  reasonable  ground  for  believing 
the  deceased  intended  to  take  his  life, 
or  to  do  him   bodily   harm,   and  that 
there  was  reasonable  ground  for  sup- 
posing the  danger  imminent  that  such 
design    would    be    accomplished,    al- 
though it    should   afterwards    appear 
that  no  such  design  existed — that  there 
was  no  real  danger  of  its  being  perpe- 
trated.    (The  People  agt.    Lamb,    54 
Barb.  342.) 

49.  It  is  not  material  whether  the  pris- 
oner's impressions   were    correct    or 
not ;   but  the  true   inquiry  is  whether 
he  had  reasonable  grounds  to  suppose 
he  was  in  danger,  and,  if  such  grounds 
existed,  whether  the  danger  was  im- 
minent, or  whether    he   could    have 
avoided  the  danger  by  departing.  Id.) 

50.  The  rule  does  not  permit  a  jury  to 
convict  if  they  find  the  prisoner  was 
not    justified     in    forming    such     an 
opinion  .  nor  if  they  are  satisfied  that 
the  circumstances  d'id  not  Warrant  the 
conclusion ;    nor    if    the  impressions 
which  the  prisoner  formed  were  in- 
correct.    (Id.) 

51.  Their  attention  should  be  directed  to 
the  inquiry  whether  the  prisoner  had 
any  reasonable  gronnds   for   forming 
such    an  opinion.     If   he    had,    then 
whether  the  prisoner  was  justified  in 
forming  such  ah  opinion,  and  whether 
the  impressions  formed  were  correct 
would  be  immaterial.    (Id.) 
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52.  A  charge  to  the  jury  that  if  the  pris- 
oner's impressions  as  to  the  existence 
of  danger  to  himself,  were  correct,  they 
were  a  protection,  but  that  if  incorrect 
they  afforded  him  no  immunity  or  pro- 
tection, waa 

Held,  to  be  erroneous,  as  it  might  have 
led  the  jury  to  suppose,  if  the  opinion 
or  impressions  formed  bv  the  prisoner 
were  wrong,  and  that  lie  was  not  in 
reality  in  danger  of  some  great  bodily 
injury,  that  his  impressions  would  af- 
ford frim  no  protection.  (Id.) 

53.  On  a  trial  for  murder,  in  the  absence 
of  anv  evidence  that  the  deceased  had 
assaulted  the  prisoner,  evidence  to  show 
that  the  deceased  was  of  a  quarrelsome, 
vindictive  and  brutal  character,  is  in- 
admissible.    (Id.) 

54.  The  good  character  of  a  prisoner  can- 
not avail  against  clear  proof  of  guilt. 
It  is  only  where  doubt  exists  as  to  the 
commission  of  the  crime,  and  the  intent 
of  the  party,  that,  good  character  will 
protect  him".     (  Waqner  agt.  The  People, 
54  Barb.,  367.) 

55.  An   indictment    charging  the  crime 
upon  the  "  oath"  of  the  jurors  is  suffi- 
cient.   Although  "oaths"  is  the  proper 
word,  using  the  singular,   instead,   is 
such  a  defect  as,  after  verdict,  will  be 
cured  by  the  statute.     (Id.) 

56.  The  objection  that  the  crime  was  not 
shown  to  have  been  committed  in  the 
county  alleged  in  the  indictment,  can- 
not be  taken  for  the  first  time  npon  a 
writ  of  error.     (Id.) 

57.  So  as  to  the  objection  that  the  wit 
nesses  do  not  state  the  vear  in  which 
the  fatal  injury  was  inflicted,  to  show 
that  it  produced  death  within  a  year 
and  a  day ;  where  there  is  sufficient 
evidence  from  which,  if  necessary,  the 
jury  could   infer   the   killing  to  have 
oeen  in  the  year  alleged  in  the  indict- 
ment.    (Id.) 

58.  On   the   trial   of  an  indictment  for 
murder,  evidence  as  to  the  existence 
of  ill-feeling   between   the   prisoner's 
wife  and  the  wife  of  the  deceased,  is 
not  admissible,  unless  tbe  proof  shows 
that  the  piisoner  had  a  knowledge  of 
ouch  ill-feeling.    (Uackett  agt.  The  Peo- 
ple, 54  Barb.,  370.) 

59.  If  there  is  no  proof  of  such  knowl 
edge,  the   prisoner's   counsel   may  on 
that  account  ask  to  have  such  testimo- 

^  ny  stricken  out,  and  to  have  the  jurv 
instructed  to  disregard  it.  And  although 
no  such  request  be  made,  the  evidence 
will  be  held  to  have  been  improperly 
received.  (Id.) 

60.  Dying  declarations  relating  to  the, 


transaction,  and  circumstances  attend- 
ing the  homicide,  are  admissible  on  a 
trial  for  murder.  (Id.) 

61.  So  declarations  that  the   prisoner's 
boys    followed    the  deceased    in    the 
street,  and  clubbed  him  on  the  corner, 
where  such  act  immediately  preceded, 
the  meeting  with  the  prisoner,  and  vrns 
the  cause  of  his  returning  to  his  house 
where  the  blow   was  struck,  are  ad- 
missible, as  being  strictly  a  part  of  the 
res  gestce — the  immediate  cause  which 
led  to  the  meeting.     (Id.) 

62.  But  a  declaration  that  tbe  prisoner 
had  often  threatened  to  kill  the  declar- 
ant, such  declaration  being  made  after 
the   latter    had    related    the    circum- 
stances of  the  stabbing,  and  being  en- 
tirely  unconnected   with   it,   without 
anything  to  show  whether  the  threats 
were  made  to  the  declarant,  or  to  oth- 
ers who  had  told  him — is  inadmissible. 
(Id.) 

63.  It  would  be  adopting  a   dangerous 
precedent  to  extend   the  rule   which 
admits  declarations  made  under  a  con- 
viction that  the  party  must  die,  beyond 
the  immediate  transactions  which   led 
to  the  death.     (Id.) 


DAMAGES. 

1.  'Where  it  appears  from  the  report  of 
commixstfiners    for    the    appraisal    of 
damages  for  taking  property,  that  there 
was  no  irregularity  committed  by  the 
commissioners,  and   no   error  existed 
which  would  authorize  the  court  to  set 
aside   the  proceedings,   this   court  on 
appeal  must  affirm  the  order  confirm- 
ing the    report;     although    affidavit* 
were  used  on  the  motion  for  confirma- 
tion   of   the    report    to    show    error, 
(Rondout   &    Omcego   R    K.    Co.   agt. 
I\eld,  ante,  187.) 

2.  It  is  well  settled  that  no  affidavits  can 
be  used  on  a  motion  to  confirm  the  re- 
port of  the  commissioners,  nor  on  the 
•appeal  from  the  order  of  confirmation. 
The  court  in  such  case,  mnst  act  solHv 
on   the  report  of   the   commissioners. 
(Id.) 

3.  In  an  action  to  recover  damages  for 
•the  breach  of  a  contract  to  sell  real 

estate,  the  proper  rule  of  damnee*  is- 
the  amount  paid  by  the  purchaser,  on 
executing  the  contract,  together  with 
the  difference  between  the  contriut 
price  and  the  actual  value  of  the  prem- 
ises, at  the  time  the  contract  was  to 
have  been  performed.  (Priiiy'e  agt 
Spaulding,  53  Barb.,  17.) 

4.  The  true  measure  of  damages  for  tb 
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non-performance  of  a  contract  for  the 
sale  of  stocks  on  time,  where  the  ven- 
dee has  not  paid  the  purchase  money 
in  advance,  is  the  difference  between 
the  contract  price  of  the  stock,  and  the 
market  price  on  the  day  of  the  breach, 
•with  interest  from  that  dav.  (Currie 
agt.  White,  6  Abb.  JV.  6'.,  &2). 

DEDICATION. 

1.  Before  lands  can  be  deemed  fully 
dedicated  so  as  entitle  purchasers  to 
have  a  street  opened  to  the  width  and 
extent  mentioned  in  the  map  to  which 
reference  is  made  in  their  deed  of  con- 
veyance, it  most  have  been  accepted 
by  the  pnblic  by  a  formal  opening  by 
the  proper  authorities,  or  inferentially, 
by  user.  (Fonda  agt.  Bortt,  2  Key'es, 


DEED. 

1.  The  delivery  of  a  deed,  is  essential  to 
its  effect  ;  and  that  effect  is  determined 
not  by  the  nominal   date,  bat  by  the 
legal  delivery  of  the  conveyance.    And 
acceptance  by  the  grantee  is  indispensa- 
ble to  an  effective  delivery.    An  ab- 
solute acceptance  by  a  duly  authorized 
agent  may  operate  as  a  good  delivery 
to  the   grantee.      (Carnes  agt   Plait, 
ante,  100.) 

2.  Where  the  circumstances  are  undis- 
puted,  delivery   or  no  delivery  is   a 
question  for  the  court.     (Id.) 

3.  A  railroad  company,   on  purchasing 
land,  has  the  right  to  pay  a  part  of  the 
consideration     therefor,    by     keeping 
open  portions  of  the  same  as  public 
streets.    Hence  a  condition  in  the  deed 
that  certain   portions  of  the  land  con- 
veyed shall    be   kept  open  as  public 
streets,  is  not  void  as  imposing  a  duty 
or  trust  upon  the  corporation  incon- 
sistent with   its  business,  and  outside 
of  the  objects  for  which  it  was  formed. 
(Tinkham  agt.   Erie  Raitieay  Co.,  53 
Barb.,  393). 

4.  Whenever  the  reversion  is  granted  by 
the  maker  of  a  condition  contained  in 
a  previous  grant  the  condition  is  gone. 
(Id.) 

5.  Where  land  is  conveyed  aa  one  piece, 
subject  to  a  condition,  the  condition  is 
entire,  and  a  breach   of  it  gives  the 
grantor  or  his  heirs  the  right  to  re- 
enter  and  take  the  whole  land.    The 
land   being  a  single  parcel,   the  con- 
dition   on    which    it    was    conveyed 
cannot  be  apportioned  by.  the  grantor. 
(Id.) 


6.  Where  the  grantor  in  a  conveyance 
of  land  as  one  parcel,  on   condition, 
subsequently  conveys  a  portion  of  the 
land  to  another,  the  latter  conveyance, 
though  void  as  against   the  previous 
grantee,  is  operative  as  between  the 
parties  to  it,  destroys  the  condition  in 
the    original     deed,    and    passes    the 
grantor's     title,    or    whatever    other 
rights  he  had  to  the  land  embraced  in 
it,  and   estops  him,  or  his  heirs,  from 
recovering  any   portion   of    the  land 
which    it  purports  to   convey,   for  a 
breach  of  the  condition.     (Id.) 

7.  The  premises  intended  to  be  conveyed 
•     by  deeds  were  described  as  being  200 

acres,  more  or  less,  in  the  right  of  W., 
K.  &.  C.,  in  lot  ^o.  I,  in  the  24th  al- 
lotment of  the  patent  of  K  : 

Held,  that  as  this  description  contained 
several  particulars,  no  lands  could  pass 
by  the  deeds,  except  such  as  corres- 
ponded with  all  the  particulars.  ( Fin- 
lay  agt.  Cook,  54  Barb.  9.) 

8  That  it  was  necessary  that  those 
claiming  under  such  deeds  should  show 
the  lands  claimed  were  in  lot  1,  and 
in  that  part  of  the  lot  to  which  the 
right  of  W.,  K.  &,  C.  extended  ;  and 
if  such  right  included  more  than  200 
acres,  the  grantees  would  have  been 
authorized  to  elect  which  'JOO  acres  in 
the  tract  thev  would  take,  and  such 
election  would  have  made  the  grant 
operative,  although  the  description 
was  so  uncertain  that  of  itself,  it 
would  convey  nothing.  (Id.) 

9.  And  no  evidence  being  given,  as  to 
what  part  of  lot  1  was  covered  by  the 
right  of  W.,  K.  &  C.,  it  appearing  that 
K.  alone  claimed  lot  C  in  lot  1,  but  the 
lands  conveyed   were  not  a  part  of 
those  claimed  by  K.  alone,  it  was 

Held,  that  the  deeds  were  ineffectual  to 
establish  the  plaintiff's  title  to  a  par- 
ticular portion  of  lot  C  in  lot  1.  (Id.) 

10.  The  return  of  a  deed  to  the  grantor, 
and  the  destruction  thereof,  after  it 
has  been  executed  and  delivered,  will 
not    reinvest  the    grantor    with   the 
title.     (Panhall  agt.  Shirts,  54  Barb. 
99.) 

11.  Where  persons  acknowledging  the 
execution  of  an  instrument,  although 
previously  unknown  to  the  officer,  are 
introduced  to  him  by   a   mutual  ac- 
quaintance, this,  if  it  satisfies  the  con- 
science of  the  officer  as  to  the  identity  t 
of  the  parties,  is  sufficient  to  authorize 
him  to  take  the  acknowledgement  and 
cive  the  certificate.     ( Wood  agt  Bach, 
54  Barb.  134.) 

12.  Although  the  statute  requires  that 
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the  officer  taking  an  acknowledgtuen 
shall  know,  or  nave  satisfactory  evi 
denee,  that  the  person  making  end 
acknowledgment  is  the  individual  de 
scribed  in  an  and  who  executed  thi 
instrument,  yet  it  nowhere  prescribe 
either  how  each  knowledge  shall  havi 
been  acquired,  or  that  it  must  have 
existed  for  any  definite  period  of  time 
(Id.) 

13.  That  is  necessarily  a  question  for 
the  conscience  of  the  officer  ;  and  the 
means     through    which     he    obtains 
knowledge  of  the  person's  identity  are 
not  material.     (Id.) 

14.  The  right  of  the  officer  to  take  the 
acknowledgement    does    not    depend 
upon  the  length  of  his  acquaintance 
with  the  person,  nor  upon  the  manner 
in  which  his  knowledge  is  acquired. 
(Id.) 

15.  A  deed  appearing  to  be  of  the  ag*  of 
thirty  years,  mav  be  given  in  evidence 
without  proof  of  execution,  if  such  an 
account  of  it  be  given  as  may,  under 
the  circumstances,  be  reasonably  ex- 
pected ;   and  such  as  affords  the   pre- 
sumption that  it  is  genuine.      (Enders 
agt.  Sternberg,  1  Keyes,  264). 

16.  Secondary  evidence  may  be  given  of 
a  document  which  has  b'een  accident- 
ally  lost  and   destroyed   without  the 
fault  of  the  party  offering  it.  although 
such   document  "is  one,    which,   from 
age   or    other,   circumstances,   proves 
itself,   instead  of  being  authenticated 
bv   ordinarv   proof   of   its  execution. 


17.  Where   evidence   has  been  offered, 
and  has  been  rejected  by  the  court,  it 
is  to  be   presumed  the   proposed  evi- 
dence would  have  been  given  had  the 
court  permitted  it  to  have  been.     (Id.) 

18.  In  an  action  to  recover  possession  of 
lands,  the  plaintiff  can  attack  a  deed 
under  w.hicu  the  defendant  claims  title, 
upon  both  legal  and  equitable  grounds. 
(S/>Mftan  agt.  Hamilton,  2  Keyet,  304.) 

19.  Hence,  where  the  defense  loan  action 
to  recover  possession  of  lands  held  nn- 
der  a  perpetual  lease,  subject  to  an  an- 
nual rent  charge  which  had  remained 
unpaid  for  several  years,  was  the  ex- 
tinguishment of  the  rent  charge   by 
possession  in   the  same  person  of  the 
fee  of  the  rent  charge  ana  of  the  land, 
it  was  competent  for  the   plaintiff  to 
establish  an  avoidance  of  such  extin- 
guishment, by  proving  the  intention  of 
the  owner  of'the  two  estates,  when  he 
conveyed,  to  keep  the  two  estates  dis- 
tinct, and  to  convey  only  the  fee  in  the 


land  while  he  retained  the  fee  in  the 
rent  charge.     (Id.) 

20.  The  recital  in  the  deed  of  conveyance 
by_  the  owner  of  the  two  estates,  of  the 
original  lease  creating  the  rent  charge 
and  reference  thereto,  are  admissions 
of  the  highest  grade  of  evidence,  that 
it  was  not  the  intention  of  the  grantor 
to  extinguish  the  rent  charge.     (Id.) 

21.  In   such  case,  the  omission  to  limit 
the  estate  granted,  by  express  language, 
may  equitably  be  considered  the  result 
of  accident  or  mistake,  and  the  supreme 
court,  having  jurisdiction  in  equity,  may 
interfere  to  reform  the  written  instru- 
ment as  between  the  original  parties, 
and  those  claiming  undei  them  m  priv- 
ity.    (Id.) 

22.  The  plaintiff  in  such  action  is  not  re- 
quired  to  resort  to  a  prior  action  in 
equity,  to  have  the  rent  charge  declared 
to  be  an  existing  estate.     (Jd.) 

23.  In  an  action  to  foreclose  a  mortgage 
for  purchase-money,  a  defense  of  counr 
ter  claim  was  interposed,  and  evidence 
was  offered  in  support  of  it  to  prove 
that  a  dwelling-house  erected  upon  the 
premises  conveyed  and  described  by 
metes  and   bounds   in   the   deed    and 
conveyed  thereby,  projected  fourteen 
inches  upon  the  adjoining  lot,  and  that 
the  defendant  had  been  evicted  from  so 
much  of  said  house  as  thus  projected 
over  the  adjoining  lot.    The  evidence 
was  excluded  by  the  referee,  who  de- 
cided, as  matter  of  law,  that  the  facts 
offered  to  be  proved  did  not  constitute 
a  breach  of  any  of  the  covenants  of  the 
deed: 

1e(d.  that,  as  the  adjoining  lot  was  not 
covered  by  the  deed,  the  defendant  had 
no  claim  against  the  plaintiff  by  reason 
of  failure  of  title  to  that  portion  of  the 
house  Standing  thereon.  (Burke  agt. 
JHiichoU,2  Keyes,  670. 


DEFENSE. 

The  defendant,  in  an  action  to  foreclose 
a  mortgage  given  for  purchase  money, 
cannot  set  up  as  a  defense  a  failure  of 
title  te  the  mortgaged  premises  or  to  a 
part  of  them,  where  there  has  been  no 
eviction  or  disturbance  of  his  jK>sseH- 
sion  of  such  premises.  (Farnham  agt. 
HotclJciu,  2  Keya,  9.) 

DEMURRAGE. 

Strict  demurrage  can  only  be  claimed 
when  provision  is  made  for  it  in  the 
contract;  but  damages  in  the  natnre  of 
demurrage  may  be  recovered  by  the 
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•hip  owner,  for  unwarranted  detention 
through  the  fault  of  the  consignee. 
(Morse  agt.  Pesant,  2  Keyet,  16.) 

DEPOSITION. 

1.  An  objection  to  the  competency  of  a 
witness  whose  deposition  is  offered 
in  evidence,  is  to  be  determined  by  the 
law  as  it  sands  at  the  time  of  the  trial, 
not  by  the  law  as  it  was  at  the  time 
when  the  deposition  was  taken. 
(Fielden  agt.  Lahen*.  &Abb,  N.  8.,  341 ). 

DISCHARGE. 

1.  A  discharge  nnder  part  II.  chap.  V., 
title  1,  art.  5  of  the  Revised  Statutes, 
entitled    "  Of   voluntary    assignments 
by   an  insolvent  for  tfie    purpose  of- 
exonerating  his  person  from  imprison- 
ment," does  not  release  a  debtor  com, 
mitted  previously  to  such   discharge 
under  the  provisions  of  the   "  act,  to 
abolish   imprisonment    for    debt,    and 
to  punish  fraudulent  debtors,"  passed 
April  27,  1831.     (People  ex  rel.  Latorre 
agt.  O'Brien,  6  ^166.  If.  S.,  63). 

2.  It  is  only  by  a  compliance  with  the 
requirements    specified    in     the    non- 
imprisonment  act  itself,   that  a  debtor 
committed   nnder    its    provisions    can 
obtain  his  release.     The  non-imprison- 
ment act  is  punitory  as  well  as  re- 
medial.    (Id. ) 

DISTRICT  COURTS. 

1.  A  justice  holding  a  district  court  in 
the  city  of  New  York  has  no  power  to 
impannel  a  jury  of  more  than  six. 
(People  ex  rel.  Metropolitan  Board  of 
Health,  agt.  Lane,  6  Abb.  iV.  S.,  105.) 

DOGS. 

1.  Every  person  in  possession  of  any  doy, 
or  wh'o  shall  suffer  any  dog  to  remain 
about  his  house,  for  twenty  days  pre- 
vious to   the  injury   of   the   sheep  by 
such  dog,  shall  be  deemed  the  owner 
of  the  dog  for  all  the  purposes  of  this 
title.     (2   Rev.  Slat.,  4tk  ed.,  p.  112.) 
(Strung  agt.  ffewhn,  ante,  364.) 

2.  In  order  to  maintain  an  action  under 
this  statute,  where  the  defendant  denies 
that  he  is  the  owner  of  the  dog,  the 
plaintiff  must  prove  that  the  defendant 
nad  the  possession,  or  suffered  the  dog 
to  remain  about  his  house,  for  twenty 
days    previous  to  the  injury    of   the 
sheep.     (Id.) 


EJECTMENT. 

I.  To  maintain  ejectment,  the  plaintiff 
must  establish  that  he  is  the  owner  of 
the  premises  in  question,  and  lawfully 
entitled  to  the  immediate  possession  of 
the  same,  and  that  the  defendant  was, 
at  the  time  of  the  commencement  of 
the  action,  in  actual  possession  of  said 
premises,  and  unlawfully  and  wrong- 
fully withholds  such  possession  from 
the  plaintiff.  (Pitrce  agt.  Tuttle,  53 
Barb.,  155.) 

2.  Ejectment  is  purely  a  legal  action.     It 
is  brought  to  assert  and  establish  a 
legal   title   to  land,  and   the  right  of 
possession    essential    to    sustain    the 
action  must  be  such  as  follows  the  legal 
title.     (Id.) 

3.  An  entry  under  a  contract  to  purchase, 
is   an   entry   by   leave  and  a   license 
which,  while    it  remains   nnrevoked, 
protects  such  possession,  as  against  au 
action  of  ejectment.     A  vendor  cannot 
eject  his  own  vendee  who  bus  entered 
by  license,  or  under  an  express  agree- 
ment giving  him  such  possession,  until 
such    lecenee    is    rescinded,    or    such 
agreement  broken  on  the  part  of  the 

.  vendee.  Bnt  if  the  vendee  ia  in 
default  in  making  any  of  the  paymen's, 
or  in  performing  any  of  the  conditions 
or  covenants  specified  in  the  contract 
of  sale,  ejectment  may  be  brought  by 
the  vendor,  without  any  notice  to  quit, 
or  demand  of  possession.  (Id.) 

4.  Where  defendant  had  leased  to  plain- 
tiff certain   premises,  consisting  of  a 
large  room  and   the  cellar  nnder  the 
house,  for  the  term  of  ten  years,  &.C., 
which   building   was   iuuicted,  during 
the  life  of  the  lease,  as  a  nuisance,  and 
by  the  order  of  the  court,  the  defend- 
ant   entered  npon    the    premises  and 
caused  the,  building  to  be  taken  down, 
and    then   caused  other    buildings  of 
entirely   a  different  character    to    be 

.    built  in  its  stead : 

Held,  that  the  plaintiff  might  maintain 
ejectment  for  the  recovery  of  the 
premises,  if  not  estopped  by  his  acts 
showing  that  his  rights  in  the  premises 
had  terminated.  (Rowt*  agt.  Kelsey, 
2  Keyts,  594). 

EQUITY. 

1.  A  court  of  equity  has  authority  to 
correct  mistakes  in  written  instruments, 
even  as  against  sureties.      (Prior  agt. 
Williams,  -2  Keyes,  530.) 

2.  When   a  mortgage    is    executed    to 
secure  the  payment  of  a  note,  but,  by 
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mistake,  the  note  in  misdesmbed  in 
the  mortgage,  equity  will  reform  the 
instrument  by  correcting  the  mis- 
description.  (Iii.) 

3.  Where  a  party  brings  an  equitable 
action  he  mnst  maintain  the  same  on 
equitable  grounds,  or  fail,  even  though 
he  may  prove  a  good  cause  of  action  at 
law  on  the  trial.  (Mann  agt.  Fairckild, 
2  Keyes,  106). 

4.  The    extent    to    which    the    secret, 
equitable  and  unrecorded    lien  of   a 
vendor  for  unpaid  purchusejnoney  of 
lands  sold  ana  conveyed  by  him,  ex- 
ists as  against  other  parties  than  the 
vendee,  depends  upon  the   facts  and 
circumstances  of  each  particular  case. 
It  may  be  stated  generally,  that  snch 
lien  does  not  exist  against  purchasers 
under  a.  conveyance  of  the  legal  estate, 
made  bona  jide,  for  a  valuable  con- 
sideration,    without    notice,   if    they 
have  paid  the  purchase-money.     Pacts 
and  circumstances   that  'will   tend  to 
establish  an  intent  on  the  part  of  the 
vendor  to  waive  the  lien,  or  that  will 
give  preference  to  other  liens  acquired 
concurrently    or    subsequently — fully 
considered."  ( Fvsk  agi.  Puller,  2  Keyes, 
64). 

ESTOPPEL. 

1.  An  ettopptl  in  pais  arises  when  a  party 
has  made  representations,  or  done  acts 
to  influence  the  conduct  of  another,  by 
inducing  a  belief  of  a  given  state  of 
facts,  when  snch  party  haying  acted 
upon  such  belief,  would  be  injured  by 
showing  a  different  state  of  facts. 
(Rice  agt.  Dewey,  54  Barb.,  455.) 

U.  To  make  a  judgment  an  estoppel  to 
proving  certain  facts  in  a  subsequent 
case,  it  should  be  made  to  appear  upon 
what  grounds  the  prior  verdict  and 
judgment* proceeded.  (Cotioeli  agt. 
Blea.lf.Ley,  1  Key  a,  62.) 


EVIDENCE. 

1.  The  act  of  congress  of  1790,  declares 
that  the  record  uf  a  judgment  (autheuti 
cated  in  a  particular  manner)  shall  have 
the  same  faith  and  credit,  as  it  has 
in  the  state  court  from  whence  it  was 
taken.  And  this  court  has  decided,  tha 
congress  having  declared  the  effect  o; 
the  record,  bv  declaring  what  faith  an< 
credit  shall  be  given  to  it,  it  is  oul; 
necessary  to  inquire,  in  every  case 
what  is  'the  effect  of  a  judgment  V«  (fu 
state  icliere  it  if  rendered.  ( Green  agt 
Busiirk,  ante,  5-2.) 


'.  The  policy  of  the  law  in  Illinois  will 
not  permit  the  owner  of  personal  prop- 
erty to  sell  it,  and  still  continue  in  pos- 
session of  it.  If  between  the  parties, 
without  delivery,  the  sale  is  valid  ;  it 
has  no  effect  on  "third  persons,  who  iu 
good  faith  get  a  lien  on  it ;  for  an  at- 
tacking Creditor  stands  in  the  light  of 
a  purchaser,  and  as  sncu  will  be  pro- 
tected. (Id.)  9 

3.  As  the  effect  of  a  levy,  judgment  and 
sale  of  attached  property  in  the  state 
of  Illinois  is  to  protect  the  attaching 
creditor,  if  sued  m  the  courts  of  that 
state,  and  these  proceedings  are  pro- 
duced for  his  own  justification ;  they 
ought  also  to  produce,  when  he  is  sued 
in  the  court  of  anotlter  state,  for  the 
same  transaction,  and  he  jiiBtifies  in  the 
same  manner,  the  same  protection; 
even  though  it  appear  that  the  owner 
of  the  property  attached  and  the  attach- 
ing creditor  are  both  resident*  of  anoth- 
er state  ;  and  also  that  the  owner  had, 
previous  to  the  attachment,  given  a 
chattel  mortgage  upon  the  property 
which  was  unknown  to  the  attaching 
creditor  at  the  time  of  the  levy  of  the 
attachment,  although  it  came  to  his 
knowledge  before  the  attachment  pro- 
ceedings were  completed.  (Reversing 
8.  O.  New  York  Supreme  Cnnrt.  34 
Barb.,  457,  and  the  New  York  Court  of 
A ppeals,  2  Keyes  119.)  (Id.) 

4.  The  office  of  a. jury  is  to  find  facts  up 
on  conjlictiHfj  evidence.     If  there  is  no 
dispute  and  the  proof  is  clear,  then  it  is 
the  duty  of  the  court  to  apply  the  law 
and  pronounce  judgment.     And   even 
where  the  evidence  is  not  wholly  on 
one  side,  yet  if  a  verdict  would  be  set 
aside  as  being  against  the  clear  weight 
of  the  evidence,the  court  should  direct 
the  verdict.    (Carnet  agt.  Plait,  ante, 
100.) 

5.  It  is  an  elementary  rule,  which  forbids 
a  man  to  insist,  at  different  times,  on 
the   truth   of  each   of   two  conflicting 
allegations,   according  to  the  prompt- 
ings of  his  private  interest.     (Id.) 

6.  A  partial  failure  of  consideration,  np- 
011  a  contract  for  the  sale  of  lumber  of 
different  qualities,  can  be  set  up  only  ia 
the   answeifrfty  way  of  recoupment  of 
damages.     IrVot  so  set  np  as  a  defense, 
pro  lanto,  proof  of  a    failure  to  per- 
form the  contract  where  there  has  been 
a  delivery  of  the  lumber,  cannot  defeat 
a  recovery  ;  consequently  if  such  proof 
id  ofteredto  enow  an   inferior  quality 
of  lumber;  it  is.  under  ttie  pleadings, 
properly   excluded.     (McCurmick  agt. 
Sana*,  ante,  190  J 

7.  In  an  action  under  the  statutes,  against 
the  owners  of  a  steamboat  to  recover 
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damages  for  causing  death,  by  explo- 
sion of  a  boiler,  the  certificate  of  in- 
spectian,  required,  under  the  act  of 
congress  of  185:2,  from  the  masters  and 
owners  of  all  steam  vessels,  is  compe 
tent  evidence  only,  of  the  fact  that  the 
inspection  had  been  made  in  the  manner 
prescribed  by  the  statute.  Not  as  evi 
dence  of  the  facts  recited  in  it.  (Erich- 
son  agt.  Smia^  ante,  454.) 

8.  The  statements  contained  in  such  cer- 
tificate, of  the  general  condition  of  the 
steamer,  the   conviction   arrived   at  bv 
the  inspectors  of  the  safety  of  the  boil- 
ers and  machinery,  and  "the  fact  that 
she  could  be  safely   employed  in  her 
business  as  a  passenger  boat,  without 
danger  or  peril  to  life,  are  not  evidence 
of  facts,  but  of  inferences  drawn  from 
them  by  the  inspectors,  and    for  that 
reason    are    not   evidence  against  the 
plaintiff.    (Id.) 

9.  Where    a  public   officer  may  be  re- 
quired by  law  to  make  a  return,  and 
his  acts  included   in  the  return  after- 
wards become  involved  in  controversy, 
there,  it  may  be  used  as  evidence.  But 
where  no  return  is   required  by  law 
to  be  made,  the  certificate  of  the  officer, 
is  not  evidence,   either  for  himself,  or 
in  behalf  of  a_ny  other  person  not  using 
it  as  an  admission  against  him.    (Id.) 

10.  Where  an   objection  is  made  on  the 
trial,  to  the   allowance  as  evidence  of 
an  opinion  of  a  witness  or  his  ansictrto 
a  question,  if  the  objection  is  not  made 
so  specific  as  to  indicate  any  particular 
reason   why  the    opinion  or    answer 
should  not  be  received,  this  court  will 
not  review  them.    (Id.) 

11.  In  an  action  to  recover  damages  for 
an  assault  upon   the   plaintiff  with  in- 
tent to    commit  a  rape  upon   her,  the 
proof  to  sustain  the  action  mnst  be  of 
the  same  nature  and   degree  as  it  the 
defendant  were  on   triai   upon  an  in- 
dictment for  an   attempt  to   commit  a 
rape,  and  the  case  should  be  tried  upon 
the  same  principles.    In  such  an  action, 
any  evidenc  to  repel  the  allegation  of 

force — to  show  consent,  or  that  no  vio- 
lence was  done  or  designed  to  the  will 
of  the  plaintiff — is  necessarily  admissi- 
ble, as  tending  to  dftprove  the  very 
body  of  the  crime.  (Grossman  agt. 
Bradley,  53  Barb,  125.J 

12.  In  an  action  by  a   husband,   against 
his  wife,  for  a  divorce   on  the  ground 
of  adultery,   the  defendant,     without 
tendering  the  issue  of  lunacy  or  insan- 
ity at  the  time  the   adultery   was  com- 
nutted,  pleaded  a  record   adjudicating 
her  a  lunatic,  some  two  or  three  years 
before  the  act  of  adultery,  and  the  an- 


swer  was  proved  by  the  record,  which 
remained  unreversed ; 

Held,  that  tne  fact  established  by  the 
record  could  not  be  contradicted  ;  and 
as  a  rule  of  evidence,  the  presumption, 
at  the  time  of  trial,  was  that  such  lu- 
nacy continued,  and  existed  at  the  time 
of  the  adultery.  But  that  presumption 
could  be  rebutted  by  evidence ;  and 
the  plaintiff  was  at  liberty  to  prove 
that  the  defendant  was  sane  at  the  time 
she  committed  the  adultery.  (Cook  agt. 
Cook,  53  Barb.  180.) 

13.  Parol  evidence  is  not  admissible  to 
contradict  or  vary  written  contracts, 
or    their   legal    effect.     If   it  becomes 
necessary    to    ascertain    the    subject 
matter  to    which  a  contract  relates, 
and  the  circumstances  connected  there- 
with, for  the  purpose  of  understanding 
the  contract,   such   subject  matter  or 
circumstances    may    be     proved    by 
parol,  and  such  evidence  is  not  in  con- 
flict   with    the    rule    touching    parol 
evidence  to  contradict  or  vary  written 
instruments.      (Thomas  agt.   Truscott, 
53  Barb.  200.) 

14.  The  defendants,  on  the  transfer  of  a 
customer's  note  to  the  plaintiff,  agreed 
to  indorse  it,  and  waive  demand  and 
notice,  and  thereupon  made  the  follow- 
ing  indorsement   thereon,  signed   by 
them,  in  their  firm  name :  "I  waive 
demand  of  protest." 

Held,  that  the  language  of  the  indorse- 
ment might  be  construed  as  implying 
an  intention  to  waive  both  demand 
and  notice.  (Porter  agt.  KembalL  53 
Barb.  467.) 

Also  held,  that  if  the  language  of  the  in- 
dorsement was  too  indefinite  and  un- 
certain to  express  a  legal  contract,  the 
plaintiff  might  resort  to  parol  evidence 
to  establish  one,  not  inconsistent  with 
the  written  indorsement.  (Id.) 

15.  Although    a    letter,    written    by  a 
third    pei-son   to   the   plaintiffs,  is   not 
competent  as  proof  of  the  truth  of  the 
facts  stated  in  it,  yet  it  is  admissible  to 
show  under  what   cover  its  contents 
reached  the  plaintiffs  ;  precisely  as  an 
envelope    would     be     admissible    aa 
having    contained    a    certain     letter. 
(Darling  agt.  Miller,  54  Barb.  149.) 

16.  A  plaintiff,  when  examined  as  a  wit- 
ness, may  be  asked  whether  one  of  the 
loans  for  which  the  notes  sued  on  were 
given  was  an  individual  transaction  ; 
and  whether  he  loaned  the  money  as 
his  own,   or  as  a  receiver ;   those   in- 
quiries embodying  a  fact  within   the 
knowledge  of  the  plaintiff,  and  not  re- 
quiring the  expressiou  of  an  opinion 


NEW  YORK  PEACTICE  REPORTS. 


583 


Digest. 


upon  the  law  of  the  case.     (Davit  agt. 
Peck,  54  Barb.,  425). 

17.  The   presumption    of    payment,   de- 
clared by  the  statute  to    arise  after 
the  lapse  of  twenty  years  from  the 
time  a  right  of  action  accrues  on  a 
sealed    instrument    for    payment    of 
money,  is  not  available  to  the  owner 
of  the  equity  of  redemption  of  land,  to 
defeat  a  foreclosure,  if  the  mortgagor 
has    made   payments  upon  the    bond 
and  mortgage  within  twenty  years  of 
the  commencement  of  the  foreclosure. 
(New   York  Life  Int.  ds  Trust  Co.,  agt. 
Covert,  6  Abb.  N.  £.,  155.) 

18.  The  burden  of  proof  is  upon  the  party 
objecting  to  the  want  of  a  stamp  upon 
an     instrument,    to    show    that    the 
omission  of  the  stamp  WHS  with  such 
intent     (New  Haven  A  Northampton 
Co.,  agt.  Quintard,  6  Abb.  N.  £.,  128.) 

19.  In  an  action  for  material  furnished, 
it  is  proper  10  ask  the  witness  to  pro- 
duce the  book  containing  his  original 
entries  of  the  items,  and  read  the  same, 
it  being  subsequently  shown  that  he 
was  unable  to  state  them  from  memory, 
and  that  the  articles  were  delivered. 
(Philbin  agt.   Patrick,  6  Abb.  N.  S., 
284.) 

20.  When  the  defendant  relies  upon  the 
compromise  of  a  former  suit,  evidenced, 
by  a  written  stipulation  which  is  not 
ambiguous  or  uncertain,  parol  evidence 
to  explain   what  the  compromise  in- 
clndea  is  not  admissible.      (O'Beitne 
agt.  Lloyd.  G  Abb.  N.  S.  387.) 

21.  The  declaration  of  the  maker  of  a 
not*  that  the  same  is  paid,  not  made  at 
the  time  of  the  transaction  which  con- 
stituted the  payment,  nor  made  in  the 
presence  of  the  holder,  should  not  be 
received.     (Crourue  agt.  Fitch.,  6  -466. 
N.  S.,  185). 

22.  A  conversation  between  copartners, 
to  the  effect  that  they  will   make   a 
profit   by   purchasing  a  certain   note, 
directly  followed  by  their  advancing 
the  aniouut  of  the  note  to  the  holder, 
is  not  admissible  in  their  own  favor, 
as  proof  of  their  intention  in  procuring 
the  note,  and  to  determine  the  character 
of  the  transaction.     (/'/). 

23.  In  an  action  against  the  indorser  of 
a  promisory  note,  where  the  defense 
was    that   'the     circumstances    under 
which  the  plaintiffs  obtained  the  note 
amounted  to  a  payment  of  it  by  them, 
for  the  benefit  o'f  the   maker,  proof 
that  the  maker  had  previously  declared 
that  he  would  borrow  money  from  the 
plaintiffs  to  pay  the  note : 

Held,  inadmissible.     (Id.) 


24.  For    the    purpose   of    showing  the 
value  of  household  furniture  at  a  given 
time,  it  is  competent  to  prove  what  it 
Bold  for  at  a  public  sale  three  months 
afterwards.     Such  lapse  of  time  is  not 
sufficient  to  justify  the  exclusion  of  the 
evidence ;  but  if  anything  occurred  in 
the   interim    materially  affecting   the 
value,  it  is  competent  for  tne  adverse 
party  to  show  it.     ( /  /  ) 

25.  In    an    action    against    a    married 
woman,  for  malicious  prosecution,  it  ia 
competent  to  show,  for  the  purpose  of 
rendering  her  liable,  that  she  acted  of 
her  own  motive,  and  not  by  the  com- 
mand of    her    husband,   although   in 
his  presence.    The   testimony   of  the 
hnsband  is  competent,  in  such  a  case, 
to  show  that  she  acted  by  his  direction 
and  under  his  authority  ;   and  its  ex- 
clusion is  error  for  which  a  judgment 
shonld    be     reversed.       (Cauin    agt. 
Delany,  6  Abb.  N.  S.,  1). 

26.  Upon    an  indictment    for  homicide, 
although  if  there   be,   upon   the  evi- 
dence, no  doubt  as  to  the  intention  of 
the  prisoner  to  effect  the  death  of  the 
deceased,  the  crime  cannot  be  mitigated 
from  murder  to  manslaughter  by  any- 
thing the    prisoner  may    have   heard 
from  a  thirn   person  ;    vet  where   the 
intent  to  effect  the^eatli  remains  to  be 
proved,   and   the   inquiry  is   whether 
such  was  his  design,  it  is  competent  to 
prove   that   the    prisoner  acted    from 
recent  provocation    likely    to  induce 
him  to  chastise  the  deceased.     (People 
agt.  Lewis,  6  Abb.  N.  S.,  190.) 

27.  Statements  made  in  the  presence  of 
the   prisoner,  in   tne  absence  of  other 
proof,  are  to  be  presumed  to  have  been 
made  in  his  hearing.     (Hochreiter  agt. 
People,  1  Keyes,  66. 

28.  An  objection  by  prisoner's  counsel  to 
an  inquiry   by  the   prosecution  as  to 
what   was   said   and   done   by  a  third 
party  in   the  presence  of  the  prisoner, 
with'out  specifying  the  nature  or  ground 
of  the  objection,  is  too  general  to  be 
available.    (Id.) 

29.  The  admission  of  distinct  fact*  during 
a  negotiation  for  a  settlement,  is  com- 
petent   evidence    against    the     party 
making   it.     (Bartlett  agt.   Tarbox,  1 
Keyes,  495.) 

30.  Where  evidence  on  both  sides  is  very 
close,  and  questions    of   recovery  or 
defeat  before  the  jury  nicely  balanced 
—there  being  no  mairfest  error  in  con- 
ducting the  trial— it  does  not  present 
a  proper  case  for  a  court  of  review  to 
interfere.      (Dickens    agt.    New    York 
Central  B.  It.  Co.,  1  Keyes,  23.) 
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31.  The  question  of  negligence  may  be 
answered    by    reference    to    a    great 
variety  of  incidents  and  circumstances 
proper  for  the  jury  to  consider — and  in 
respect  to  which  'they  may  exercise  a 
judicious  discretion.     (Id.) 

32.  A  deed  appearing  tb  be  of  the  age 
of  thirty  years,  may  be  given  in  evi- 
dence without  proof  of  execution,  if 
such  an  account  of  it.  be  given  as  may, 
under  the  circumstance,  be  reasonably 
expected  ;  and  such  us  affords  the  pre- 
gupimion  thai  it  is  genuine.     (Eiulers 
agt.  Steniberg,  1  Keyes,  264.) 

33.  Secondary  evidence  may  be, given  of 
adocument'which  has  been  accidentally 
lost  and  destroyed  without  the  fault  of 
the    party  ottering  it,  although   such 
document  is  one  which,  from  age  or 
other  circumstances,  proves  itself,  in- 
stead of  being  authenticated  by  ordinary 
proof  of  its  execution.     (Id.) 

34.  Where  evidence   has  been    offered, 
and  has  been  rejected  by  the  court,  it 
is   to  be   presumed  the  proposed  evi- 
dence would  have  been  given  had  the 
court  permitted  it  to  have  been.     (Id.) 

35.  Parol  evidence  is  competent  to  show 
that  an  assignment,  absolute  in  terms,  is 
intended  as  collateral  security  merely. 
(Mulj'urd  agt.  Muller,  1  Keyti,£l,) 

36.  A.   patent    ambiguity   in  a  written 
contract  cannot  be  explained  by  parol 
evidence.  (Blossburq  &c.  B.  B.  Co.  agt. 
Tioga  B.  B.  Co.  1  Keyet,  496). 

37.  It  is  not  competent  to  prove,  for  tne 
purpose  of  establishing  the  fact,  that 
a  chattel   mortgage   was   executed  as 
security  for  a  note  given  to  compound 
n  felony,  that  one  of  the  assignors  of 
the  mortgage  said,  before  the  assign- 
ment thereof,  that  he  knew  the  mort- 
gage was  given  to  settle  and   drop  a 
criminal  prosecution.    (Earl  agt.  Clute, 
1  Keyes,  36.) 

38.  Where    letters   were  produced  and 
identified  by  a  witness,  and  although 
he    had    forgotten    the    facts    therein 
stated,  he  was  able  to  say  in  substance, 
that  the  contents  of  the  letters  were 
undoubtedly   true    at    the    time    they 
were   written,  although  he  was  then 
unable  to  icmember  them  : 

Held,  that  they  were  admissible  as 
auxiliary  to  the  testimony  of  [the  wit- 
ness, and  as  memoranda  made  by  him 
of  a  then  existing  state  of  facts.  (Lewi» 
agt.  InyenoLl,  1  Keyet,  347.) 

£9.  Where  certain  incidents  of  a  con- 
tract are  to  be  affected  or  modified  by 
tLe  event  of  a  failure  of  title  to  the 


premises  to  which  the  subject-matter 
of  the  contract  relates,  a  subsequent 
judgment  tending  to  establish  the  fact 
of  such  failure  of  title,  even  though  it 
does  not  conclusively  establish  it,  is 
compent  evidence  upon  the  point. 
(Farnham  agt.  Hotchkiss,  2  Keyes,  $.j 

40.  In  offering  to  establish  a  fact  by  the 
production  of    a  judgment  record   as 
evidence,  it  is  not  enonjrb  to  state  in 
terms  what  is  the  conclusion  of  tact 
that  is  to  be  established  by  the  record  ; 
in  order  to  constitute  such  record  ma- 
terial   or    pertinent    evidence,     there 
should   be  a  statement  in  it  of  some 
subject  of  the  action,  and   of  such  a 
subject  as  relates  to  the  controversy  on 
trial.     (Id.) 

41.  It  is  not  competent  to  prove  the  con- 
tents of  lost  documents  by  the  testi- 
mony of  a   witness  who  only  "  thinks 
that  he  can.  per/iaps,    st-.Ue   the  sub- 
stance "  of  them.     (Graliam  et  al.  agt. 
Chrystal,  2  Keyes,  21.) 

42.  To  impeach  a  wjtness,  testimony  as 
to  his  character  eight  or    ten  years 
previous    to  the    trial    is  competent, 
though  there  has  been  no  knowledge 
of  his  character    by    the  impeaching 
witneas  since.     The   presumption  of 
continued   bad  character,  thus  raised, 
must  be   met  by  testimony  tending  to 
establish  the  fact  of  a  change  of  charac- 
ter.   (Id.) 

43.  Upon  complaint  for  fraudulent  misrep- 
resentations    whereby    the     plaintiff 
was  induced  to  abandon  his  profession- 
al practice  in  one  place  and  remove 
to  another  and  remote  place,  and  en- 
ter into  partnership  with  the  defendant, 
it  was  competent  for  the  plaintiff  to 
yive  testimony  concerning  tbe  vajue 
and  growing  character  of  the  practice 
which   he  had  abandoned,  not  as  af- 
fecting the  question   of  damages,  but 
as  tending  to  establish  the  fact  that  he 
relied  upon  the  defendant's  represen- 
tations concerning  the   value  of  the 
business  in  which  he  wan  induced  to 
engage  as  partner.   ( Thorn  agt.  Htlvier 
2  Keyet.  27.J 

44.  His  belief  in  such  representations  is 
one  of  the  facts  to  be  proved,  and  the 
plaintiff's  own  testimony  directly  upon 
the  point  may  be  received,   and  the 
weignt  to  be  attached  to  it  is  a  ques- 
tion for  the  jury.     ((Id.) 

45.  In  such  case  it  is  also  competent  to 
show  the  amount  of  business  done  by 
the  parties  during  the  year  after  the 
partnership  was  formed,  as  affording 
a  presumption  of  what  the  business  of 
the  preceding  year  was,  and  thus  help- 
ing to  confirm  ur  to  refute  the  charge 
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of  false  representations  concerning  the 
business  of  that  year.     (Id.) 

46.  Where,  as  a  part  of  the  contract  of 
partnership  in  such  case,  the  plaintitf 
purchased  the  house  and  office  of  the 
defendant  for  a  price  tilleged  to  be 
above  its  real  value,  evidence  to  estab- 
lish the  real  value  of  such  premises  is 
competeut  as  further  tending  to  show 
that  the  plaintiff  believed  the  represen- 
tations of  the  defendant  concerning  the 
value  of  his  business.     (Id.) 

47.  It  is  also  admissible  as  affecting  the 
question  of  damages.     (Id.) 

48.  Where  a  part  of  the  representations 
alleged  to  be  fraudulent  were  that  the 
defendant  had  had  as  many  as  eight 
cases  of  fracture  at  one  time,  it  is  com- 
petent to  introduce  the  testimony  of  a 
physician  practicing  in  the  village  con- 
cerning his  knowledge  of  the  number 
of  cases  of  fracture  existing  at  one  time 
in  such  village,     (Id.) 

49.  C.  transferred  to  E.  a  note  payable 
to  bearer,  drawn  by  J.  P.  A.  and  in- 
dorsed by  W.  S.  A.,  and  took  E.'s  re- 
ceipt for  it,  agreeing  •'  to  account  for 
the  same  on  demand."    In  an  action 
by  E.  against  the  maker  and  indorser, 
the  receipt  was  introduced  as  evidence 
to  establish    that    title    to    ihe    note 
•was  not  in  the  plaintiff,  and  that  it  was 
a  contract  of  bailment;  and  testimony 
of  both   C.   and  E.,  offered  to  prove 
what  was  the  nature  of  the  contract, 
between  C.  and  E.,  and  what  the  con- 
sideration   of   the   transfer,   was  ex- 
cluded : 

Held,  that  the  receipt  was  not  in  itself  a 
contract  of  bailment,  and  that  the  ex- 
clusion of  the  parol  testimony  of  the 
parties  to  the  contract,  to  prove  its 
nature  was  erroneoui.  (Eaton,  agt. 
Alger,  2  Keyei,  41.) 

50.  To  explain  the  meaning  of  a  technical 
term  as  "  gas-fixtures,"  used   in  a  con- 
tract, it  is  proper,  in  a  controversy  of 
which  "  gas-meters  "  is  the  subject,  and 
in  which  such  contract  is  introduced 
to  prove  a  liabiliiy  for  '•  gas-meters," 
to  ask  a  witness  acquainted  with  the 
business,  to  state  whether  from  his  ex- 
perience as  a  gas-fitter,  "gas-meters  " 
are  usually  classified  as  "  gas-fixtures." 
(Dovm»  agt.  Spraque,  2  Keyet.  57.) 

51.  It  teems,  that  where  the  assignment 
of    the  effects  of  a  co  partnership,  for 
the   benefit  of   creditors,  prefers,  the 
creditors  of  the  individual  members  of 
the  firm,  it  is  competent  in  order  to  re- 
bnt  the  presumption  of  fraud,  for  those 
claiming  nnder  such  assignment,  and 
the  OAKS  is  upon  then,  to  show  that 


there  are  no  individual  debts  thus  pre- 
ferred. (Hurtbert  agt.  Dean,  2  Keyet, 
97.) 

52.  Where  the  referee  in   such  case  re- 
ports as  a  conclusion  of  law  the  valid 
ity  of  such  assignment,  upontheground^ 
that  no  fact  it  have  been  disclosed  show- 
ing the  existence  of  such   individual 
debts,  his   report   will   be   set    aside, 
such   wyative  evidence  being  insuffici- 
ent to   overcome  the  presumption  of 
fraud  iu  such  assignment.      (Id.) 

53.  The  fact  that  certain   bank-bills  of 
another  state  are  received  and  passed 
away  as  money  in iijiimajacie  evidence 
of  the  existence  of  such  bank  of  and  the 
genuineness  of  the  notes  ;  sufficient  at 
least  to  justity  the  court  in  refusing  to 
charge  that  tnc  payment  and  receipt  of 
such  bills  in  payment  for  services  is  no 
evidence  that   there    is  such  a  bauk, 
or  that  the  bills  are  genuine.     (Fallen. 
agt.  TJu.  People,  2  Keyet,  145.) 

64.  Mere  opinion. of  witnesses  as  to  the 
incompetency  of  a  testator  are  of  little 
weight,  unless  supported  by  facts  from 
which  such  conclusion  is  drawn. 
(A'exsen  agt.  A'titen,  '2  Keyes,  i-'ii'J.) 

55.  For  evidence  insufficient  to  establish 
the  incompetency  of  a  testator,  see  the 
dissenting    opinion     of     PorriiR.    J. 
(Id.) 

56.  The  plaintiff  was  assignee  of  certain 
indebtedness  of  A.  D.  Patchin  to  the 
C.  C.  Bank.     The  collaterals  to  secure 
that  indebtedness  had  been  sold  by  the 
bank,  or  its  trustees,  to  one  Tilft.    At 
the  time  of  the  sale,  the  debtor  Patchin 
was    a    lunatic.      Mrs.    Patchiu  waa 
subsequently  appointed  a  committee  of 
his  person    and   estate.     In    that  ca- 
pacity she  commenced  a   suit  against 
Tifft/the  trustees  of  the  bank  and  the 
plaintiff  (assignee),  to  set  aside  the  sale 
made  to  Titft,  of  the  securities  held  by 
the  bank  as  collateral.    A  compromise 
was  effected   with   the  consent  of  the 
court,  by  which  Tifft  agreed  to  surren- 
der a  portion  of  the  securities,  or  pay  a 
corresponding     amount     in     money. 
Mrs.    Patchin     elected    to    take    the 
money  instead  of  the  securities.     Up- 
on an  action  by  the   plaintiff,   against 
the  administrator  of  Patchin  and  Mrs. 
Patchin,  to  enforce  his  lien,  as  assignee 
of  the  indebtedness  of  Patchin,  u|>on 
the  avails  of  the  substitute  for  the  col- 
laterals for  that  indebtedness,  received 
bv  Mrs.  P.  upon   the   t-ettleinent   with 
Tifft,  evidence  was   admitted  to  prove 
that  at  the  time  of  such  settlement,  the 
plaintiff  had  an  express  understanding 
with  Mrs.  P.  that  he  should  retain  his 
legal  claim  on   the  securities  which 
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were  the  subject-matter  of  the  action, 
to  the  extent  to  which  the  same  should 
come  into  her  hands  upon  such  settle- 
ment or  upon  the  proceeds,  if  she 
should  elect  to  take  money  instead 
of  the  securities : 

Held,  that  no  error  was  committed  by 
the  admission  of  such  evidence.  (Dor- 
skeimer  agt.  Nichols,  2  Keyet,  260.) 

57.  In  an  action  by  the  receiver  of  an  in- 
solvent insurance    company    upon   a 
premium  note  it  was  alleged  in  defense 
to  the  action   that  no  losses  accrued 
during  the  existence  of  the  policy  suf- 
ficient to  require  an  assessment  to  the 
full  amount  of  the  note  : 

Held,  that  the  report  of  a  referee  in  an 
action  against  the  said  insurance  com- 
pany, setting  forth  claims  established 
before  him  to  an  amount  which,  with 
percentage  to  be  allowed  for  collection 
would  exceed  the  total  assets  of  the 
company  If  all  were  available,  which 
report  was  produced  and  read  on  the 
trial  ot  this  cause  without  objection, 
was  competent  evidence,  and  sufficient 
to  authorize  the  receiver  to  make  the 
assessment  and  to  assess  the  full 
amount  of  the  premium  notes.  As  to 
the  time  when  such  losses  accrued,  the 
dates  given  in  the  referee's  report  of 
losses  are  sufficient  to  make  a  prima 
fane  case  on  this  point.  (Sands  agt. 
Shoemaker,  2  Keyes,  265.; 

58.  Upon  a  trial  for  murder,  testimony 
concerning  the  quarrelsome  and  vin- 
dictive character  of  the  person  killed, 
is  only  admissible  where  it  has   been 
shown  in  the  case  that  the  prisoner,  at 
the  time  of  committing   the   deed,  had 
reason   to   be   in   fear  of  his   life,   or 
reasonable  ground  to  apprehend  great 
bodily  harm.      (People  agt.   Lamb,    2 
Keyes,  360.) 

59.  It  seems,  that  it  is  not  sufficient  that 
the  accused  had  an  impression  that  he 
was  in  danger  of  bodily  harm,  but  it 
must  be '  an  impression  warranted  by 
the  circumstances.     (Id.) 

60.  Where  money  is  borrowed  by  the 
husband  upon  notes  of  the  wife,  his 
testimony  that  he  represented  to  the 
lender  th'at  his  wife  wanted  the  money 
to  improve  her  real  estate,  is  inadmi1*- 
sible.  (Deck  agt.  Johnson,  2  Keyes,  348.) 

61.  It  seems,  that  before  her  estate  can  be 
charged  in  such  case,  it  must  either  ap- 
pear that  she  authorized  the  declara- 
tions, or  that  the  money  was  expended 
for  the  benefit  of  her  estate,  or  perhaps 
both.     (Id.) 

62.  Where  evidence  upon  the  question  of 
an  agreement  between  parties  is  con- 


flicting, it  is  not  error  to  deny  a  motion 
for  nonsuit.  The  question  is  properly 
one  for  a  jury.  (Nourry  ajrt.  Lord.  2 
Keyes,  617.) 

63.  Where  an  architect  submitted  plans 
for  a  building  claiming  that  the  same 
were  submitted  by  direction  of  the  de- 
fendant under  an  agreement  to  pay  for 
them,  and  afterwards  took  them  away, 
it  was  not  error  in  a  suit  to  recover  for 
their  value,  to  charge  that  the  taking 
away  of  the  plans  by  the  plaintiff,  was 
a  circumstance  entitled  to  considera- 
tion, but  was  not  of  itself  an  admission 
that  his  services  were  wholly  •volun- 
tary, and  without  any  idea  of  compen- 
sation.    (Id.) 

64.  An  architect  is  a  competent  witness 
in  his  own  behalf,  upon  the  question 
of  the  value  of  has  labor  in  drawing 
plans.     (Id.) 

65.  Whether  a  party  has  purchased(good3 
with  a  preconceived  design  not  to  pay 
for  them,  is  a  question  of  fact  for  the 
jury.      Upon  that  question,  evidence 
showing  the  value  of  assets  assigned  for 
the  benefit  of  certain  old  and  preferred 
creditors,   is  admissible ;   as  it  might 
thus  be  made  to  appear  that  such  assets 
were  composed  almost  entirelyof  recent 
purchases,  whence  a  jury  might  prop- 
erly infer  a  fraudulent  intent  in  inak- 
such  purchases.     (Surd  agt.  Hall,  '2 
Keyes,  646.) 

66.  Upon   the  same  principle  it  is  com- 
petent for  the  party  assailing  the  valid- 
ity of  such  assignment,  to  show  |that 
the  same  was  fraudulent  in  fact.     (Id. ) 

67.  It  is  only  where  the  evidence  of  cir- 
cumstances fails  to    establish   a    pre- 
sumption of  fraud,   that  evidence  of 
false   representations    becomes    indis- 
pensable to  prove  the  purchase  fraudu- 
lent.    (Johnson,  agt.   Monell,  2  Keyes, 
655.) 

68.  The  usage  between  parties  in  their 
dealings  together  for  a  period  of  years 
is  competent  evidence  in  the  case  of  an 
alleged  fraudulent  purchase  of  goods, 
as  tending  to  show  that  the  seller  had 
a  right  to  presume  the  solvency  of  the 
purchaser,  when  he  gave  the  order  for 
goods  in  the  usual  way.     (Id.) 

69.  Upon  a  trial  for  murder,  the  prisoner 
was  charged  in  the   indictment  with 
having  committed  the    offense  in  the 
city  and  county  of  New  York.     Upon 
the  trial  the  witnesses  spoke  of  the  oc- 
currence   as    having   taken  place   in 
Browne  street : 

Held,  that,  as  the  prisoner's  counsel, 
throughout  the  trial,  assumed  the  fact 
that  Broome  street  was  iu  the  city  of 
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New  York,  calling  and  cross-examin- 
ing  witnesses,  addressing  the  jury, 
and  objecting  to  rulings  of  the  court  on 
that  theory — it  is  too  late,  on  appeal, 
to  make  the  objection  to  the  jurisdic- 
tion of  the  court,  upon  the  ground  that 
the  offense  was  not  proved  to  have 
been  committed  within  its  jurisdiction. 
( tfagner  agt.  People.  2  Key  us,  684.) 

/O.  The  same  view  was  taken  of  the 
omission  to  prove  the  year  in  which 
the  offense  was  committed,  the  assump- 
tion upon  the  trial  being  that  it  was 
in  the  year  1865,  as  charged  in  the  in- 
dictment. (I '-I.) 

71.  Common  receipt*  are  not  "  personal 
property"  within  the  statute  defining 
larceny  ;  consequently  larceny  cannot 
be    committed    thereof.     (People   agt. 
Griffin,  ante,  475.) 

72.  Bat  certificates  of  stock  of  an  incorpo- 
rated company,  are  within  the  statuto- 
ry definition  of  personal  property,  and 
are  the  subjects  of  larceny.     (Id.) 

73.  On  a  trial  for  grand  larceny  in  steal 
ing  such  certificates  of  stock,  it  is  in- 

.  cuinbent  on  the  people. to  prove  the 
value  of  the  stock ;  and  in  the  ab. 
sence  of  any  evidence  upon  the  sub- 
ject of  such  value,  the  court  must  pre- 
sume it  to  be  nominal  merely.  (Id.) 

EXCEPTIONS. 

1.  Upon  a  bill  of  exceptions  the  court  can 
only  re\Mew  the  legal  decisions  made 
at  the  circuit,  and  those   only  so  far  as 
they  were  duly  excepted  to.     It  is  not 
the  duty  of  a  judge,  at  the    circuit,  in 
response  to  requests,  to  go  over  again 
the  very  ground  or  questions   covered 
by  the  charge   as  given  ;  and  it  is  not 
the  right  of  counsel,  when  the  charge 
is  ended,  to  seek  to  get  a  repetition  of 
a  leading  idea  already  fairly  expressed, 
by  a  request  to   charge  upon  it  anew. 
or  in  some  little  different  phraseology, 
BO  aa  ts  yet  in  that   shape  a  virtual  re- 
argument  of  the  facts  before  the  jury. 
(Havens  agt  The  Erie  Railway  Compa- 
ny, 53  Barb.  328.) 

2.  Where  it   is   obvions  from   the  com- 
plaint and  the  papers   referred  to  and 
made  a  part  thereof,  in  an  action  to  set 
aside  an  award  and  for  other  relief, 
that  the  plaintiff* has  no  cause  of  action, 
and  no  title  to  any   portion  of  the  re- 
lief demanded,   unless   he  can  succeed 
in  getting  rid  of  the  award  ;  and  it  ap- 
pears plainly  that  the  complaint  does 
not  state  a  case  for  setting  aside  the 
award,  the  court  may   properly  refuse 
to  hear  the  evidence   offered  avid  order 
the  complaint  to  be  dismissed.    It  is 


not  bound,  and  cannot  be  required,  to 
try  mere  barren  issues,  which  can  be 
productive  of  no  fruit,  in  the  end  ;  and 
no  exception  will  lie,  for  a  refusal  to 
hear  evidence  upon,  or  to  try  such  is- 
sues. (Pel-tint  agt.  Giles.  53  Barb., 
342.) 

3.  Where  exception  is  taken   generally 
"to  each  and  every  conclusion  of  law 
contained  in  the  referee's  report,  "  the 
court  will  not  give  effect  to  a  particu- 
lar exception  made  upon  the  argument 
before  it,  to  some  one  conclusion  of  law 
in  such   report.    To   avail   himself  of 
the  error  of  the  referee,  if  there  be  such 
error,  upon   the  one   point,   the  party 
should  except  to  such  erroneous  conclu- 
sion specifically,   in  order  that  the  op- 
posing party,  bv  being  advised  of  the 
exception  speciiied,  may  make  or  offer 
such  tender  or  concessions,  as  the  ad- 
mission of  the  error  would  render  prop- 
er or  necessary.     ( Graham  agf .  Chryt- 
tal,  2  Keyei,  21.) 

4.  Where  counsel  presented  a  theoretical 

E  reposition,  which  was  assented  to  by 
y  the  court,  with  the  remark  that  he 
should  charge  thereafter  as  to  the  law 
of  the  case,  there  was  no  ground  for  an 
exception.  (Itullins  'agt.  Dillaye,  2 
Keyei,  506.) 

5.  Where  no  exception  is  taken  to  a  de- 
cision of  the  court,  it  is  acquiesced  in, 
and  the  ruling  cannot  afterwards  he  re- 
viewed.    (Boyer  agt.  Schojield,  2  Keyet 


EXECUTORS'  AND    ADMINISTRA- 
TORS. 

1.  An  executor  or  administrator,  in  this 
state,  as  a  trustee   of  the  state,  may 
create  a  charge   upon  it  for  expenses 
attending  his  administration,  which"  he 
is  authorized  to  incur  in  the  proper  dis- 
charge of  his  trust.    Thus  he  may  ren- 
der the  estate  liable  by  contracting  for 
suitable  head  stones  to  be  placed  at  the 
grave  of  the  deceased,  where  there  are 
sufficient  assets  properly  applicable  to 
that  purpose.     (Ferrin  agt.  Murici  53 
Barb.,  76.) 

2.  An    executor     or    administrator    by 
ordering  such  articles,  as  a  part  of  the 
funeral  expenses,  makes  himself,  per- 
sonally liable  for  them  ;  but  if  he  pays 
for  them   himself,  the  estate   is  liab'le 
over  to  him  for  the  amount.     (Jd.) 

3.  The  statute  provides  how  the  account 
of  an  executor  shall  be  rendered,  npon 
any  accounting  before  the  surrogate, 
and  what  examination   may  be   nad, 
(2  li.  8.,    92,  $  54,)  and    when  the 
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settlement  appears  to  have  been  final, 
and  all  the  parties  interested  to  have 
been  before  the  surrogate,  the  pre- 
sumption mast  be  that  the  settlement 
embraced  everything  which  was  a 
proper  subject  of  inquiry.  (Brown,  agt. 
Brown,  53  Barb.  217). 

4.  Where  an  action  instituted  to  prove  a 
will,  under  the  Revised  Statutes,  exe- 
cuted according   to  the  laws  of  this 
state,  the  original  will  being  in  the 
possession  of  an  English  court  of  pro- 
bate, and  no  defense  is  interposed,  the 
answers  admitting  the  allegations  of 
the  complaint  and  joining  in  a  prayer 
for  probate  here  ;  and  no  trial  has  been 
had,  no  extra  allowance  can  be  made 
in  the  judgment,  to  the  attorneys  ap- 
pearing   in    the    action.     (Frith    agt. 
Campbell,  53  Barb.,  325). 

5.  As  to  the  defendants'  attoroevs,  in 
such  a  case,  the  court  has  no  authority 
to  give  anything,  except  for  costs  ;  and 
the     plaintiffs    being    executors,    and 
having,  in  the  execution  of  their  duties 
as  such,  employed  attorneys  to   pros- 
ecute the  suit,  the  estate  must  indem- 
nify the  executors  for  their  necessary 
expenses,  including  counsel  fees  reason- 
ably and  properly  paid.    And  for  such 
sum  as  the  attorney  can  establish  at 
law  as  the  value  of  his  services,  he  has 
his  action  against  the  executors.    (Id.) 

6.  The  executors  may  pay  their  attorney 
such  sum,  therefor,  as  they  are  satisfied 
will   pass  on  the  final  settlement  of 
their  account.     But  the  court  should 
not  allow  an  amount  which  would  be 
unreasonable  if  the  executors  had  paid 
it    without    the  order   of   the  court: 

Held,  in  this  case,  that  the  plaintiffs,  as 
executors,  would  not  have  been  justi- 
fied in  paying  $3000  as  counsel  fees  in 
an  action  to  obtain  the  probate  of  an 
uncontested  will.  (Id.) 

7.  The  administrator  is  entitled   to  the 
possession  of  assets  of  intestate,  and 
may  maintain  an   action  for  the  re- 
covery.    He  is  the  owner  in  trust  for 
the  purpose  of  administration.  (  Walton 
agt.  Walton,  1  Keyes,  15.) 

8.  In  an  action   against  an  executor  to 
recover  such  assets  as  came  into  the 
hands  of  his  testator,  and  remained  in 
his  hands  at  the  time  of  his  death,  it  is 
unnecessary  to  allege  in  the  complaint 
that  such   assets  ever  came  into  the 
hands  of  the  executor.     It  is  sufficient 
that  they  came  into  the  hands  of  bin 
testator,  and  we  were  unadministered 
at.  the  time  of  his  death.     Even  where 
it  ie  shown  that  the  assets  have  come 
into  the  hands  of  the  executrix,  it  is 
proper  that  the  action  to  recover  the 


same,  should  be  brought  against  her  in 
her  representative  capacity.     (Id.) 

9.  The  disabilities  of  an  alien  under  the 
statute  ('2  R.  S.,  69,  §  3,)  from  acting 
as  an  executor,  apply  only  to  those 
who  are  both  alien  and  non-resident. 
Such  disability  does  not  attach   to  a 
non-resident    citizen    of    the    United 
States.     An  ill-regulated  temper  and 
lack  of  self-control  have  no  such  rela- 
tion to  the  qualities  of  prudence  and 
understanding  as  to  disqualify  the  per- 
son subject  thereto  for  discharging  the 
trust  of  the  executor.     (McGregor  agt. 
McGregor,  1  Keyes,  133.) 

10.  The  statute  contemplates  that  a  non- 
resident, being  appointed  an  executor, 
may,  on  executing  the    proper  bond 
with  sufficient  sureties,  receive  letters 
testamentary.     (2  B.  S.,  70  $  7,)  (Id.) 

11.  An  administrator  de  bonis  non  can 
maintain  an   action  against    the    re- 
presentatives of  a  deceased  executor, 
who  died  without  applying  the  assets 
which  had  come  to  his  hands.     (Clapp 
agt.  Meserole,  1  Keyes,  281). 

12.  Where  legacies  have  been  bequeathed 
ed  to  several  legatees,  and  the  executor 
has  committed  a  devastavit,  the  estate 
is  to  be  considered  the  principal  debtor, 
and  is  not  to  be  discharged  from  such 
legacies  except  by  payment,  and  any 
judgment  against  the  executor  for  such 
legacy,  is  to  be  deemed  as  collateral 
and  auxiliary  merely  ;  not  as  affecting 
the  principal  debt.     (Id.) 

13.  Where  the  will  of  a  testator  contain- 
ed the  following  provision :    "  I  give 
and  bequeath  to  my  wife,  C.  F.   during 
her  natural  life,  tne  interest  of  three 
thousand  dollars,  or  so  much   of  said 
interest  as  my  executors  may  deem  ne- 
cessary   for  lier    comfort,"  it    would 
seem  that  the  discretion  vested  in  the 
executors  is  not  absolute,  but  must  be 
exercised  reasonably  ;  and  it  was 

Held,  that  the  fact  that  the  wife,  under 
an  agreement  with  her  son,  was  en- 
titled to  her  board  and  lodging  at  his 
house  so  long  as  she  chose  to  remain 
there,  did  not  warrant  the  assumption 
of  the  executors  that  only  so  much  of 
the  interest  devised  to  her  as  would 
clothe  her  comfortably  was,  in  fact,  all 
that  was  necessary  for  her  comfort. 
(Furman  agt.  Whitney,  2  Keyes,  165.) 

EXPRESS  COMPANIES. 

1.  It  is  the  duty  of  an  express  company, 
on  receipt  of  a  package  to  be  carried 
by  it,  to  use  due  diligence,  and  to  ascer- 
tain, by  all  reasonable  inquiry,  the 
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retidence  of  the  consignee  to  whom  the 
package. is  addressed,  at  the  town  or 
city  where  it.  in  directed,  and  to  deliver 
the  package  to  the  contignef,  personally, 
at  his  residence  or  elsewhere.  ( Wit- 
beck  agt.  Holland,  ante,  273.) 

2.  The  company  cannot   relieve  them- 
selves of  the  liability  arising  from  tbe 
non-performance    of    this     duty,   nor 
change  their  responsibility  from  that 
of  a  common   carrier  to  that  of  ware- 
housemen, by  giving  notice  to  the  con- 
signee, either  by  letter  or  personally, 
that  the  package  is  at  their  office  ready 
to  be  delivered  to  him  nppn  being  called 
for,  and  thereafter  remains  at  his  risk. 
(Id.) 

3.  The  consignee  is  under  no  obligation 
to  call  at  the  office  of  the  company  for 
the  package :  nor  to  dp  more  than  to 
notify  them  of  his  residence,  or  place 
of  business,   or    where    he  might  be 
found,  upon  receiving  the  notice  that  the 
package  had  arrivea.  and  that  they  had 
made  effort*  to  find  his  residence  or 
place  of  business,  and  were  unable  to 
ascertain  either.     (Id.) 

4.  Where  a  contract  is  made  with  an  ex- 
press  company    in  terms,    to   carry  a 
package  to  a  certain   place  to  be  deliv- 
ered, by  its  agents  at  that  place.to  other 
parties  to  complete  the  transportation 
to  the   consignee,  and   containing    no 
provision  as  to  the  liabilities  of  parties 
to  whom  the  package  might  be  deliver- 
ed by  the  company  :  on  the  delivery  of 
the  package  to  another  express  compa- 
ny, for  transportation  to  the  consignee, 
the  latter  company  receives  -the  pack- 
age under  no  special  arrangement,  but 
under  the  general  responsibility  of  ex- 
press earners,    without   limitation  or 
qualification,   except  euch   as  the  law 
attaches  to  such  carriers.    (Id.] 

5.  In  this    cage   the  negligence   of  the 
company  was  established  by  showing 
that  the   consignee  resided  at  Schen- 
ectady ;    that  the  residence   at  Schen- 
ectady  of  two  families  of   the  same 
oirname    as  the  consignee,  was  com- 
municated to  the  company's  agent,  and 
that  no  inquiry   was  made    of  either 
of  those  families  for  the   residence  of 
the  consignee,  when   inquiry  of  either 
must  have  disclosed  it.    (Id.) 


FALSE   IMPRISONMENT. 

1.  The  question  of  probable  cause,  in 
actions  for  false  imprisonment,  has 
been  settled  as  an  important  one,  by 
the  common  law,  from  time  immemo- 
rial. The  absence  of  probable  cause 
waa  always  alleged,  iu  the  declara- 


tion, and  wan  a  necessary  allegation 
An  important  distinction  is  recognized 
in  this  class  of  cases,  both  in  the 
English  courts  and  in  our  own,  viz. 
the  distinction  between  an  arrest  mad« 
by,  or  at  the  instance  of,  a  private 
person,  and  one  made  by  magistrates 
or  other  police  or  public  officers,  where 
the  defense  pleaded  ia,  probable  cause 
for  the  arrest.  (Hawleyngl.  Sutler,  54 
Barb.,  490.) 

2.  If  an  innocent  person  is  arrested  upou 
suspicion,    by    a    private    individual, 
such  individual  is  excused,  if  a  felony 
was  in  fact  committed  and  there  wan 
reasonable  ground  to  suspect  tbe  per- 
son arrested.     But  if  no  felony  was 
committed  by  any  one,  and  a  private 
individual     arrest    without    warrant, 
such  arrest  is  illegal,  though  an  officer 
wouid  be  justified  if  he  acted  upon  in- 
formation from  another  which  ne  had 
reason  to  rely  on.    What  circumstances 
were  held,  in  this  case,  to  amount  to 
probable  cause  for  arresting  the  plain- 
tiff as  a  deserter.     (Id.) 

3.  In  an  action  for  false  imprisonment, 
the  question   whether    the    defendant 
had    probable    cause    for  the    arrest, 
upon  undisputed  facts,  is  a  question  for 
the   court,   not  for  the  jury.      If  the 
facts  are  in  conflict,  the  jury  muct  find 
the   facts,    and   when    found,    it  is  a 
question  of  law  whether  they  amount 
to  probable  cause.    It  is  not  settled  an 
a  question  of  law,  that  without  refer- 
ence to  the  pressing  duties,  and  the 
demands    upon    the    time,    of   public 
officers,  and  their  necessary  attention 
to  other  business  of   the  public,  four 
days  is  such  an   unreasonable  deten- 
tion as  to  make  the  officer  guilty  of 
violating  the  language    of   a  statute 
specifying  no  time,  and  to  render  him 
liable  for  false  imprisonment.    (Id.) 

4.  "Bie  plaintiff  being  arrested  as  a  de- 
serter, and  put  in  a   lock-up  until  he 
could  be  sent  to  the  nearest  military 
post,  asked    permission    to  stav  there 
until    he    could    hear  from    Boston, 
rather  than  be  sent  a  distance  of  170 
miles  to   a   military   post,   and   there 
take  the  chances  of  a  still  longer  delay, 
in  confinement.    Permission  was  given 
accordingly,  and   he  remained   in  the 
lock-up  four  days,  when  he  was  dis- 
charged : 

Held,  that  this  furnished  a  legal  excuse 
for  the  detention,  if  it  did  not  com- 
pletely estop  the  plaintiff  from  bringing 
an  action  for  false  imprisonment. 
Where  probable  cause  for  an  arrest  ia 
shown,  whether  it  appear  from  ex- 
trinsic ciicnmstances,  or  from  the 
conduct,  falsehoods  or  contradictious 
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of  the  party  arrested,  the  officer,  acting 
without  malice  or  bad  motive,  will  be 
protected,  if  acting  in  the  line  of  his 
duty.  The  unreasonableness  of  the 
time  of  detention  is  a  distinct  question 
from  that  of  the  first  arrest,  if  the  ar- 
rest itself  can  be  justified.  (Id.) 


FORECLOSURE. 

1.  The  defendant  in  an  action  to  fore- 
close a  mortgage  given   for   purchase- 
money,  cannot  set  up  as  a  defense  a 
failure  of  title  to  the  mortaged  prem- 
ises, or  to  a  part  of  them,  where  there 
has  been  no  eviction  or  disturbance  of 
his  possession  of  such  premises.  (Farti- 
ham  agt.  JIotckLiss,  2  Keyw,  9.) 

2.  It  seems  to  be,  that  an  order  of  the  Su- 
preme Court,   vacating  a  sale   under 
foreclosure  of  a  mortgage,  and  opening 
the  judgment  therein,  is  not  appeal- 
able. (McReiinolds  agt.  Munns,  2 Keyes, 
214.) 

3.  A  judgment  under  an  action  to  fore- 
close a  mortgage,    that  forecloses  at 
the  same  time  prior  mortgages  to  that 
upon  which  the  action  was  brought  is 
irregular,   and  was    properly  opened 
upon  motion  of  the  prior  mortgagee. 
(Id.) 

FRAUD. 

1.  Where  the  gravemen  of  an  action  was 
that  the  defendant,  by  false  representa- 
tions induced  the  plaintiff  to  labor  for 
him  under  the  belief  that  the  defend- 
ant was  solvent  and  able  to  pay  the 
price  agreed  upon  for  such  work,  and 
stated  that  he  owned  the  farm,  as  an 
evidence  of  such  ability,  yet  there  was 
no  proof  of  the  defendant's  insolvency, 
or  inability  so  pay  for  such  labor,  but 
on  the  contrary  his  responsibilty  affir- 
matively appeared : 

Held,  that  unless  the  defendant  was  in- 
solvent or  unable  to  pay,  no  fraud  was 
perpetrated  upon  the  plaintiff;  and 
that  it  was  therefore  erroneous  for  the 
judge  to  charge  that  "  if  the  jury  found 
that  the  defendant  was  not  the  owner 
of  the  farm,  it  was  a  misrepresentation 
which  would  justify  their  finding  for 
the  plaintiff;"  the  assertion  of  a  false- 
hood as  to  the  defendant's  ownership 
of  the  farm,  of  itself  producing  no  in- 
jury to  the  plaintiff.  (Taylor  agt. 
Scoville,  54  Barb.,  34). 

2.  To  entitle  a  party  to  recover  for  fraud 
or  deceit,  there  must  have  been  an 
assertion  of  a  falsehood,  with  a  fraud- 
ulent design,  as  to  a  fact,  with  a  direct 


and  positive  injury  arising  from  such 
assertions.     (Id.) 

3.  When  a  dormant  partner,  in  disposing 
of  his  interest  in  a  firm,  in  good  faith 
refers  the  purchaser  to  a  statement  of 
the  condition  of  the  firm,  made  out  by 
one  of  the  partners,  but  does  not  as- 
sume to  warrant,  or  even    know  of  its 
correctness,  he  will   not    be   deemed 
guilty  of  fraud  upon  mere   proof  that 
the  statement  was  incorrect,  and  rep- 
resented the  firm  in  a  more  prosperous 
condition  than  it  really  was.     (Cham- 
berlain, agt.  Prior,  2  Keyes,  537.) 

4.  A  partnership  firm  in  embarrassed  cir- 
cumstances —  afterward  found  to  be 
insolvent — after  conference  with  a  few 
of  their    leading  creditors,    signed    a 
writing,  suggested   and  drawn   up  by 
one  of  the  creditors  present  at  the  con- 
ference, proposing,  upon  condition  of  a 
release    from    their    indebtedness,    to 
assign  all  their  partnership  effects  to 
three  of  the  creditors  named,  in  trust, 
to  be  converted   into  money  and  di- 
vided pro  rata,  among  all  their  credit- 
ors ;  reserving,    however,   $1,000  for 
each  partner,  unconditionally,  to  pay 
personal  debts  and  expenses.    An  ac- 
ceptance of  the  proposal,  also  drawn 
by  one  of  the  creditors,  was  signed  by 
all  the  principal  creditors  of  the  firm. 
An  assignment  WP.S  duly  executed  ac- 
cording to   the   terms  of  the  proposal 
and  acceptance,  and  the  assignees  took 
possession   and   executed   their  trust. 
There  was  realized  from  the  assets  only 
sufficient  to  pay  about  thirty  cents  on  a 
dollar  of  the  firm's  indebtedness.     The 
plaintiffs  in  this  action  were  creditors 
of  the  firm,  and  signed  the  acceptance, 
but  refused  to  accept  their  pro  rata 
dividend,  and  brought  suit  against  the 
firm    to  recover  their   debt,   alleging 
fraud  in  procuring  the  release.     At  the 
trial,-  this  question  of  fraud  was  sub- 
mitted to  the  jury  under  instructions 
by  the  court,  and   they  found  for  the 
defendants : 

Held,  that  the  submission  of  the  question 
of  fraud  to  the  jury  was  not  error,  and 
their  verdict  on  that  point  was  con- 
clusive. (Therasson  agt.  Peterson,  2 
Keyes,  636.,) 

5.  Whether  a  party  has  purchased  goods 
with  a  preconceived  design  not  to  pay 
for  them,  is  a  question  of  fact  for  the 
jury.      Upon   that  question,  evidence 
sho'wing  the  value  of  assets  assigned  for 
the  benefit  of  certain  old  and  preferred 
creditors,   is  admissible  ;   as   it  might 
thus  be  made  fco  appear  that  such  assets 
were  composed  almost  entirelyof  recent 
purchases,  whence  a  jury  might  prop- 
erly infer  a  fraudulent  intent  in  iiwk- 
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such  purchases.      (Surd  agt.  Halt,  [2 
Keyes,  646.) 

6.  Upon   the  same  principle   it   is  com- 
petent for  the  party  assailing  the  valid- 
ity of  such  assignment,  to  show  that 
the  same  was  fraudulent  in  fact.     (Id.) 

7.  Whether  a  purchase   of  goods   upon 
credit  has  been  effected  through  fraud- 
ulent represen  tations  of  the  purchaser's 
circumstances  is  also  properly  a  ques- 
tion for  the  jury.     (Id.) 

8.  Where  nonsuit  is  granted  under  rul- 
ings the  reverse  of  the  above,  the  judg- 
ment will  be  reversed  and  a  new  trial 
ordered.     (Id.) 

9.  In    order   to  establish   fraud   in   the 
purchase  of  goods,  it  is  not  necessary 
that  the  purchaser  should   have  made 
false  statements  concerning  his  pecuni- 
ary ability,   by  which  the  credit  was 
obtained.       (Johnson    agt.    Monell,    2 
Keyes,  655  ) 

10.  The  fraud  consists  in  the  purchase 
with  intent  not  to  pay,  and  this  intent 
may  be  proved    by  facts  and  circum- 
stances, as  well   as  by  the  affirmative 
declarations  of  the  purchaser,  as  to  his 
pecuniary  condition.    (Id.) 

11.  Where  evidence  is  furnished  afford- 
ing a  presumption  of  fraud,  the  case 
should  be  submitted  to  the  jury.     (Id.) 

12.  It  is  only  where  the  evidence  of  cir- 
cumstances fails  to    establish   a    pre- 
sumption of  fraud,   that  evidence  of 
false   representations    becomes    indis- 

Eensable  to  prove  the  purchase  fraudu- 
Mit.     (Johnson,  agt.   Monell,  2  Keyes, 
655.) 

13.  The  usage  between  parties  in  their 
dealings  together  for  a  period  of  years 
is  competent  evidence  in  the  case  of  an 
alleged  fraudulent  purchase  of  goods, 
as  tending  to  show  that  the  seller  had 
a  ri^ht  to  presume  the  solvency  of  the 
purchaser,  when  he  gave  the  order  for 
goods  in  the  usual  way.     (Id.) 

GAMBLING. 

1.  Where  a  clerk  to  whom  moneys  of 
his  employer  have  been  entrusted  used 
and  lost  the  same  at  a  gambling  house : 

Held,  that  an  action  for  moneys  had  and 
received,  could  be  maintained  by  the 
employer  of  such  clerk,  against  the 
proprietor  of  the  gambling  house  where 
such  moneys  were  lost.  ( Cautiderc  agt. 
Beers,  2  Keyes,  198.) 

GIFT. 
1.  A  gift  by  a  husband  to  wife  will  be 


upheld  without  the  aid  of  the  statutes 
of  1848,  1849,  I860  or  1862,  where  the 
rights  of  creditors  are  not  concerned. 
(Kelly  agt.  Campbell,  1  Keyes,  29.) 

2.  The  husband  may  act  as  the  agent  of 
the  wife  and  what  he  said  while  acting 
as  her  agent  at  the  time  of  taking  a  bill 
of  sale,  <fec.,  is  a   part  of  (.he  res  gestce, 
and  therefore  competent  evidence  for 
the  wife.    (Id.) 

3.  Where   the    right  of  creditors  do  not 
stand  in  the  way,  it  is  perfectly  lawful 
for  a  parent  to  make  provision  by  gift, 

f  resent  or  testament  for  his  children. 
Buctlin  agt.  Bucklin,  1  Keyes,  141.) 

4.  A  voluntary    executory    gift  will  not 
always  be  enforced  by  the  courts  ;  but 
an  executed  one  is    as  valid  as  though, 
based  upon  a  full    pecuniary  consider- 
ation.   (Id.) 

GOLD  EXCHANGE. 

1.  Assuming  that  any  members  of  th* 
New  York  Gold  Exchange,  personally 
assenting  to  the  constitution  and  by- 
laws of  the  association,  establish  there- 
by a  valid  contract  between  them  and 
the  other  members  of  the  association, 
the   only  binding  force  or  effect  that 
the  seventh  article  (which   provides  for 
settling  claims  ana  differences  by  the 
arbitration     committee     thereby     ap- 
pointed) has  upon  such   members,   is 
that  it  shall  have  the  same  force  and 
effect  as  an  agreement  in  writing  made 
by  persons  to  submit  to  the  decision  of 
one  or  more  arbitrators  any  controversy 
existing  between  them.     (Heath  agt.  A. 
T.  Gold  Exchange,  ante,  168). 

2.  By  the  Revised  Statutes  a  party  is 
permitted  to  revoke  the  powers  01  the 
arbitrators  at  any  time  before  the  cause 
is  finally  submitted  to  them  for  their 
decision.     (Id. ) 

3.  The  plaintiffs  in  this  case  had  a  right 
to  revoke  and  annul,  as  they  allege 
in    their    complaint    they     did,    any 
power  to    arbitrate,   they    may   have 
previously  conferred  npon   either  the 
Gold    Exchange    or    the    Arbitration 
Committee  thereof.     (Id.) 

4.  Whether,  therefore,  they  be  regarded 
as  members  of  the  defendants'  organ- 
ization, as  they  claim  they  are  in  their 
original  complaint,  or   as   paving  re- 
signed and  ceased  to  be  such  members, 
as  they  allege  in-  their  supplemental 
complaint,   they  having  revoked_  and 
annulled  any  contract  of   submission 
to  arbitration  they   may  have  made, 
any  action  which  the  Gold  Exchange 
or  the  Arbitration  Committee  thereof 
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may  take  in  the  premises,  will  amount 
to  nothing,  'i'he  defendants  cannot 
enforce  any  award  or  judgment  that 
they  may  make  or  render;  conse- 
quently the  plaintiffs  could  not  be 
aifected  or  injured  by  it  in  any  way, 
and  are  not  entitled  to  a  temporary 
injunction.  (Id). 

GUARANTY. 

1.  After  a  guarantor  of  rent  ha»  become 
fixed  and  liable  for  rent  in  arrear,  su»h 
liability  can  only  be  discharged  by 
payment,  release  or  other  satisfaction. 
It  will  not  be  discharged  by  a  surren- 
der by  the  lessees,  of  the  unexpired 
term  and  the  possession  of  the  demised 
premises  without  the  knowledge  or 
consent  of  the  guarantor,  upon  an 
agreement  that  the  lessor  will  release 
his  claim  for  rent  yet  to  accrue,  but 
that  such  surrender  shall  not  affect  his 
claim  for  rent  already  due.  (Kiwsbury 
agt.  William*,  53  Barb.,  142.) 

GUARDIAN. 

1.  A  guardian  in  socaye  has  power  to 
lease  the  lands  of  ^nfant  heirs,  until 
they  become  of  age.  But  the  lease  is 
subject  to  be  avoided ,  either  by  the  com- 
ing of  age  of  the  infants  or  by  the  ap- 
pointment of  a  general  guardian  for 
them.  (Emerson  agt.  Sptcer,  ante,  114.) 

S.  The  lessee  is  bound  to  leave  the  prem- 
ises upon  the  election  of  the  general 
guardian  to  terminate  his  tenancy. 
And  this  election  may  be  made  by  a  de- 
mand of  possession  of  the  premises  or 
by  the  commencement  of  an  action  of 
ejectment.  (Id.) 

HABEAS  CORPUS. 

1.  Where  a  prisoner  is  detained  in  prison, 
in  execution  of  a  sentence  already  pro- 
nounced upon  him  by  the  court,  the 
provision  of  the  habeas  corput  act,  which 
declares  that  "  during  the  session  of  a 
court  of  over  and  terminer,  no  prisoner 
detained   in  the   common  jail   of  the 
county  upon  any  criminal  charge,  shall 
be  removed  therefrom  by  any  writ  of 
habeas  corpus,  unless    such   writ  shall 
have  been  issued  by  such  court  of  oyer 
and  terminer,  or  shall  be  made  return- 
able before  it,"  does  not  apply  to  such 
a  case.     (People  agt.   Hejfernan,  ante, 
402.) 

2.  The  court  which  sentenced  the  prison 
er,  has  no  longer  jurisdiction  over  him, 
consequently  where  a  judge  of  another 
court,   other  than  the  court  of  oyer  and 


termiuer, — which  may  be  in  session  at 
the  time,  issues  a  writ  of  habeas  corpus 
to  bring  up  the  prisoner  before  him,  the 
officer  in  custody  of  the  prison  upon 
whom  the  writ  is  properly  served,  must 
produce  the  body  of  the  prisoner,  ac- 
cording to  the  mandate  of  the  writ. 
(23.) 

HIGHWAYS. 

1.  Whatever  opinion  may  be  entertained 
as  to  the  remedies  provided  by  the  act 
of  the  legislature  of  May  9, 1867,  (Laws 
oflSffi,  Ch.,  814,)  amending  the  act  of 
1862,   entitled     "  An  act   to    prevent 
animals  from  running  at  large' in  the 
public  highways,"  in  relation  to  pri- 
vate trespasses — concerning  which,  it 
seems,  the  act  in  its  amended  form  is 
not  obnoxious  to  judicial  condemnation 
—it  is  beyond  question  that,  as  applied 
to  the  case  of  animals  at  large  in  the 
highways,  the   provisions   of  the  act 
of  1867  are  clearly  within  the  legisla- 
tive authority,  as  a  just  and  beneficent 
exercise  of   the  police  power  of  the 
government.      (Campbell  agt.   Evans, 
54  Barb.,  566.) 

2.  Where  animals  are  running  at  large 
upon  the  highway,  and  are  seized  by 
the  overseer  of  highways  in  the  dis- 
rict  where  found,  such  a  case  is  not 
only  not  within  the  principle  decided 
in  'jRocktcell  agt.   Nearing,  but  is  ex- 
pressly excepted  from  it.  in  the  opinions 
of  both  the  judges,  rendered  in  that 
case.     (Id. ) 

3.  Where  animals  are  found  running  at 
large  in  the  highway,  and  seized  by 
the  overseer  of  highways,  and  there- 
upon complaint  is  made  in  writtiug  by 
him,  stating  the  facts,  to  a  justice  of 
the  town,  it  is  not  necessary  the  com- 
plaint should  state  that  the   animals 
were  running  at  large  "  by  the  suffer- 
ance   or    permission  of   tlie   owner." 
(Id.) 

4.  The  question  whether  the  escape  baa 
been  suffeied  or  permitted  by  the  own- 
er is  not  a  jnrisdictional  fact.    (Id). 

5.  The  first  section  of  the  act  makes  it 
unlawful   for  animals  to  run   at  large 
on  the  highways,  and   imposes  upon 
overseers  the  duty  of  seizing  and  tak- 
ing such  animals  into  their  possession ; 
and  this  is  the  only  fact  necessary  to 
be  shown,   to  justify    the    officer   in 
making  the  seizure.    If  the  complaint 
shows  this,  it  gives  the  justice  jurisdic- 
tion, in  the  very  words  of  the  statute, 
to  hear  and  determine  the  matter.  (Id.) 

6.  An  affidavit,  made  by  the  person  serv 
ing  a  summons  issued  by  a  justice  of 
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the  peace,  under  the  act  of  1867,  and 
indorsed  thereon,  stating  that  he  has 
served  the  same,  together  with  proof 
that  such  person  is  a  constable,  is 
sufficient  to  authorize  the  justice  to 
proceed  with  the  case ;  although  it 
does  not  appear  by  the  return  that 
the  person  making  it  was  a  constable. 
(Id.) 

7.  The  3d  section  of  the  act  of  1867, 
which    provides  that  service  of    the 
summons  shall  be  made  by  posting  the 
same  in  at  least  six  public  and  con- 
spicuous places  in  the  town,  and  that 
one  of  said  places  "  shall  be  the  nearest 
district  school-house,"  obviously  means 
the   district  school-house  nearest  the 
place  where  the  seizure  was  made — not 
nearest  to  the  justice's  office.     (Id.). 

8.  A  return  stating  that  the  officer  served 
the    summons    "by    posting    »  copy 
thereof  in  six  public  and  conspicuous 
places  in  said  town,  one  of  saia  places 
being  the  district  school-house  nearest 
to  said   premises,"   being  in  the  very 
words  of  the  statute,  is  to  be  under- 
stood as  having  conformed  to  it,  and  is 
therefore  sufficient.    (Id.) 

9.  Wherever   there  are  more  than  one 
commissioner  of  highways,  in  a  town, 
notice  of  appeal   fp-m   an  assessment 
of  damages,  under  the  highway  act. 
roust  be  served  on  each  and  all  of  the 
commissioners.      If    there    are    three 
commissioners,   service  upon  the  one 
alone  is  not  sufficient.     ( The  People  ex 
rel.  Mitctiell  agt.   Lawrence,  54  Barb., 
589.) 

10.  This  notice  and  service  is  a  condition 
precedent  to  jurisdiction.    Without  it, 
no  authority  exists   for  drawing  and 
summoning  a  panel  of  jurors,  and  the 
justice  has  no  authority  in  the  premises: 
nor  have  the  jurors  summoned   and 
drawn,  any  jurisdiction  of  the  subject 
matter.    ('Id.) 

HOUSE  OF  EEFUGE. 

1.  A  commitment  of  a  juvenile  offender 
to  the  House  of  Refuge,  in  the  city  of 
New  York,  need  not  specify  the  period 
of  imprisonment.    The  law  fixes  that, 
by  directing  that  persons  committed  to 
the  House  of  Refuge  shall  be  detained 
in  its  custody  as  follows:  males  until 
their  majority,  and  females  until  the 
age  of  eighteen  years.     ( The  People  ex 
tel.  The  Society'for  the  Reformation  of 
Juvenile  Delinquents  agt.  Degnen,  54 
Barb.  105.) 

2.  Hence  a  commitment  sending  to  the 
House  of  Refuge,  "to  be  dealt  with 
according  to  law,"  a  person  under  six- 


teen years  of  acre,  who  has  been  con 
victed  of  a  misdemeanor,  ia  right  and 
proper.  (Id.) 

HUSBAND  AND  WIFE. 

1.  Where  a  subpoena  is  issued  against 
husband  and  wife,  service  on  the  hus- 
band alone  is  a  good  service  on  both ; 
unless  relief  is  sought  against  the  sep- 
arate estate  of  the  wife  ;  in  which  case 
service    should    be   made    upoii    her. 
(Foote  agt.  Lathrop,  53  Barb.,  183.) 

2.  Where  an  action  is  brought  against 
husband  and  wife  to  foreclose  a  mort- 
gage executed  by  them  jointly,  and  an 
attorney  appears  in  the  action,  for  both. 
on  the  retainer  of  the  husband,  and 
judgment  of  foreclosure  is  entered,  the 
wife  cannot,  after  her  husband's  death, 
avoid  the  judgment  on  the  ground  that 
she  was  not  served  with  process  in  tho 
action,  and  did  not  appear  therein.  (Id.) 

3.  The  separate  property  of  a  married 
woman  is  not  liable  for  her  husband's 
debts ;  much  less  for  his  torts.     It  can- 
not be  charged  with  a  debt  fraudu- 
lently contracted,  without  her  privityr 
sanction    or    adoption,   whether  such 
fraud  be   committed  by   her  husband, 
or  any  of  her  relatives.     (Corning  agt. 
Lewis,  54  Barb.,  51). 

4.  Where  the  husband  purchased  of  the 
plaintiffs    materials    for    repairing    a 
dwelling-bouse  owned  by  his  wife  and 
situated  on   her  land,  upon   the  false- 
representation  that  he  was  the  owner 
of  the  house  and  lot,  and  gave  his  own 
note  for    the  amount;    his   wife  not 
being    privy  to    the   transaction,  not 
knowing  where,  or  how,  he  obtained 
the  materials,  and  never  sanctioning 
her  husband's  act,  nor  promising  to  pay 
the  debt : 

Held,  that  the  wife's  separate  estata 
could  not  be  charged  with  the  payment 
of  the  debt ;  although  the  materials  for 
which  it  was  created  were  applied  to 
the  improvement  of  such  estate.  (Id.) 

5.  A  wife  owning  a  farm,  purchased  with 
her  own  money,  can  employ  her  insol- 
vent husband  to  work  the  same,  with 
out  impeaching  her  title  to  the  issues 
and  profits  of  the  same,    (  Vrooman  agt. 
Griffiths,  1  Keyes,  53  ) 

6.  It  is  in  the  discretion  of  the  court  01 
referee,  to  permit  leading  questions  to 
be  put  to  witnesses  by  the  party  calling 
them,  though  the  opposite  party  object  , 
and  except  to  the  same    (Id.) 

7.  The  wife  owning  a  farm  is  as  much 
entitled  to  the  issues  and  profits  thereof 
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when  worked  by  her  insolvent  husband 
as  when  worked  by  any  other  insolv- 
ent. (Id.) 

8.  The  wife  is  an  individual  having  sep- 
arate rights  which  the  law  will  uphold 
and    protect    against    her    husband — 
among  which   is  the  right  to  invoke 
and  receive  aid.  shelter  and  protection 
against  the  crueltv  and  oppression  of 
her  husband.      (Barnes  agt.  Allen,  1 
Keyes,  390.) 

9.  This  aid,  shelter  and  protection  may 
be  lawfully  rendered   by  a  stranger 
npoii  the  application  and  statement  of 
the  wife,  snowing  its  necessity,  when 
acted  upon  in  good  faith.     (Id.) 

10.  In  an  action  by  the  husband  against 
a  third  party  for  thus  harboring  his 
wife,  the  burden  is  upon  the  plaintiff 
to  establish  the  unworthy  motives  by 
which  it  was  done ;  for,  when  the  de- 
fendant acts  from  motives  of  humanity 
toward  the  wife,  and  in  good  faith,  the 
action  will  not  lie.     (Id.) 

11.  Under  existing    provisions    of    our 
statute  law   a  husband  cannot  main- 
tain an   action  for  the    instantaneous 
killing  of  his  wife  through  the   negli 
gence  of  another.     ( Green  agt.  Hudson 
JliverB.  B.  Co.,  2  Keyes,  294.) 

12.  It  seems,  that  the  husband  may  now 
indirectly  vest  all  his  estate  in  his  wife, 
notwithstanding  the  provisions  of  sec- 
tion '2  of  the  act  of  1849.     Wolfe  aijt. 
Scroggs,  491.) 

13.  The  promissory  note  of  a    married 
woman,  not  given  for  the  benefit  of  her 
separate  estate,   cannot,  by  parol,   be 
made   a  charge  upon  it.     ~\J)eck  agl. 
Johnson,  2  Keyes,  348.) 

14.  Where  money  is  borrowed   by  the 
husband  upon  notes  of  the  wife,    his 
testimony  that  he   represented  to  the 
lender  that  his  wife  wanted  the  money 
to  improve  her  real  estate,  is  inadmis- 
sible.    (Id.) 

15.  It  seems  that  before  her  estate  can  be 
charged  in  such  case,   it  must  either 
appear  that    she    authorized  the    de- 
clarations, or  that  the  money  was  ex- 
pended for  the  benefit  of  her  estate,  or 
perhaps  both.)     (Id.) 


IMPRISONMENT. 

1.  Section  302  of  the  Code  of  Proceed- 
ure,  as  amended  in  1851, — providing 
that  a  debtor  committed  to  prison  in 
supplementary  proceedings,  or  under 
the  act  to  abolish  imprisonment  for  debt 
(Lam  of  1831,  396,)  might  be  discharg- 


ed by  the  court  in  case  of  inability  to 
perform  the  act  required,  or  to  endure 
the  imprisonment, — must  be  construed 
as  applicable  in  the  discretion  of  the 
court  to  cases  of  imprisonment  under 
the  act  of  1831,  notwithstanding  the 
committment  is  general,  not  specifying 
anything  to  be  done.  (Haass  agt.  La 
Torre,  6  466.  N.  S,,  219.; 


IMPRISONED  DEBTOR. 

1.  A  debtor  imprisoned  on  proceedings 
under  the  act  of  1831,  "  to  abolish  im- 
prisonment for  debt"  &c.,  cannot  be  . 
discharged  from  imprisonment  under 
the  provisions  of  the  Revised  Statutes, 
relative  to  "  proceedings  by  creditors, 
to  compel  assignments"  by  imprisoned 
debtors.  (2  B.  S.,  24,  $$  13  to  16.) 
(The  People  ex  rel.  La  Torre  agt. 
O'Brien,  54  Barb.  38) 

INDIANS. 

1.  In  the  treaties  on  the  part  of  Ogdeu 
and  Fellows  with  the  Seneca  and  also 
with  thetTuscarora  nations  of  Indians, 
made  in  the  presence  of  commissioners 
on  the  part  of  the  State  of  Massachu- 
setts, and  commissioners  on  the  part  of 
the  United   States,  for  the  purpose,  on 
the  part  of  said  Ogden  and  Fellows,  of 
purchasing  from  said  nations  their  re- 
spective pre-emption  right  to  their  re- 
spective reservations  in  this  State,  the 
United  States  assumed  no  obligations, 
and  undertook  tke  performance  of  no 
duties,  in  respect  to  the  said  Ogden  and 
Fellows,  in  their  purchase  of  said  re- 
servations.     (McKeon   agt.    TilloUon, 
1  Keyes,  161.) 

2.  Neither  of  said  treaties  contained  any 
stipulations  or  agreements  of  anything 
to  be  done  or  performed  in  respect  to 
said  purchase,    on    the    part    of    the 
United  States.     (Id.) 


INDICTMENT. 

1.  The  plaintiff  in  error  was  indicted 
under  ihe  statute  of  1845,  making  it 
criminal  for  a  "  person  to  advise  or 
procure  any  pregnant  woman  to  take 
any  medicine,  drug,  substance,  &.c., 
with  intent  thereby  to  procure  the  mis- 
carriage of  any  such  woman."  The 
first  count  of  the  indictment  charged 
that  the  defendant,  on,  &.C.,  at,  &c., 
did  then  and  there  advise  and  attempt 
to  procure,  and  did  procure,  one  E.  D. 
to  take  certain  medicines,  &.C.,  viz.: 
certain  pills,  known,  fee.,  with  intent, 
&,c.  The  second  count  charged  that 
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"  heretofore,  to  wit,  at  the  time  and 
place  aforesaid,  one  E.  D.  was  then 
and  there  a  pregnant  woman  ;"  that 
the  accused,  "for  the  purpose  and  with 
the  intent  to  cause  and  produce"  her 
miscarriage,  "did  advise  and  procure 
her,"  the  said  E.  D.,  then,  and  there  to 
take  certain  drugs,  &c. : 

Held,  that  the  second  count  was  not  bad 
for  want  of  a  sufficient  venue. 

Held,  alto,  that  conced'ng  that  the  sec- 
ond count  was  defective,  that  would 
not  be  fatal,  on  a  general  verdict  of 
guilty,  if  the  first  count  was  good. 
(Crichfon  agt.  T/te People,  1  JT«ye>,341.) 

2.  The  averment  in  the  first  count  was 
that  the    prisoner  advised  E.   D.   to 
take  certain  medicines,  drugs  and  sub- 
stances, to  wit,  certain  pills  known  as 
Dr.   James  Clark's  female  pills ;  and 
the  evidence  was  that  he  bought  a  bot- 
tle of  Dr.  Clark's  female  pills  and  told 
her  to  take  them,  &,c. : 

Held,  that  the  allegation  was  substanti- 
ally proven,  if  it  was  not  to  be  re- 
garded as  surplusage.  (Id.) 

3.  The  evidence  showing  the  prisoner  to 
have  done  everything  averred  in  the 
first  count,  excepting  that  the  pills  re- 
commended were  Dr.  Clark's  pills,  in- 
stead of  Dr.  James  Clark's  pills  ;  also 
that  the   prisoner  had  purchased  Sir 
James  Clark's  pills  at  the  place  where 
he  told  E.  D.  he  had  purchased  them  : 

Held,  also,  that  if  it  had  been  necessary 
to  show  that  the  pills  that  he  recom- 
mended were  D.  'James  Clark's  pills, 
the  evidence  was  a'mple  to  submit  to 
the  jury  the  question  whether  it  was 
this  particular  medicine  the  prisoner 
recommended.  (Id) 

4.  There  is  no  fatal  variance  between  the 
indictment  and  the  verdict,  where  the 
former  charges  the  prisoner  with  hav- 
ing feloniously  stolen,  taken,  and  carried 
awai/from  the  person,  &c  ,  and  the  lat- 
ter finds  the  prisoner  guilty  as  charged 
in  the  indictment  of  grand  larceny,  in 
stealing  from  the  person,  &c.     (Fallen 
agt.  People,  2  Keyes,  145.) 

5.  Upon  a  trial  for  murder,  the  prisoner 
was  charged   in  the   indictment  with 
having  committed  the    offense  in  the 
city  and  county  of  New  York.     Upon 
the  trial  the  witnesses  spoke  of  the  oc- 
currence   as    having    taken   place    in 
Broome  street : 

Held,  that,  as  the  prisoner's  counsel, 
throughout  the  trial,  assumed  the  fact 
that  Broome  street  was  in  the  city  of 
New  York,  calling  and  cross-examin- 
ing witnesses,  addressing  the  jury, 


and  objecting  to  rulings  of  the  court  on 
that  theory — it  is  too  late,  on  appeal, 
to  make  the  objection  to  the  jurisdic- 
tion of  the  court,  upon  the  ground  that 
the  offense  was  not  proved  to  have 
been  committed  within  its  jurisdiction. 
(  Wagner  agt.  People.  2  Keyes.  684.) 

6.  The    same   view  was   taken    of  the 
omission  to  prove  the  year  in  which 
the  offense  was  committed,  the  assump- 
tion upon  the  trial   being  that  it  was 
in  the  year  1865,  as  charged  in  the  in- 
dictment.    (Id.) 

7.  While  an  indictment  remains  in  the 
court  in  which  it  is  found,  a  caption  in 
not  necessary.    The  caption  forms  no 
part  of  the  indictment.     (Id. ) 

INFANTS, 

1.  Where  a  minor    child  is    injured  by 
negligence,  the  parent  may  recover.for 
the  loss  of  service  for  ttie  remainder 
of  the  period  of  minority ;  and  if  the 
disability  continue  beyond  that  period, 
the  child  may  recover  for  such  further 
loss.      (Traver    agt.     Eighth    Awnue 
Railroad  Company,  6  Abb.  N.  S.,  46.) 

2.  The  contracts  of  an  infant  are  voida- 
ble   only,   and   not  void.      They   are 
subsisting  liabilities,  requiring,    how- 
ever, ratification   after  the  infant  be- 
comes twenty-one,  in  order  to  be  en- 
forced.    (Flynn  agt.  Powers,  54  Barb., 
550.) 

3.  An  infant  took  a  conveyance  of  land 
on  which  there  was  a  subsisting  mort- 
gage which  she  assumed,  and  agreed 
to    pay,  as  a    part  of   the    purchase 
money.     Subsequently,  while  still  an 
infant,  she   sola  the  land  to   a  third 
person,  who  agreed  to   pav  the  mort- 
gage.   After  she  became  of  age,  the 
mortgage    was    foreclosed,    and    she 
being  made  a  party  to  the  foreclosure 
suit,  appeared  by  attorney,  but  put  in 
no  answer,  and  jndgmpnt  was  entered 
against  her,   as  if   she   had   been  an 
adult : 

Held,  that  having  been  silent  when  she 
might  have  spoken,  and  havinir  suffered 
the  complaint  in  the  foreclosure  snit  to 
be  taken  as  confessed  against  her.  the 
defendant  determined  that  the  art  done 
by  her  in  infancy  should  stand  :  and 
that  after  having  taken  her  chance  for 
a  surplus,  to  herself  or  her  grantee,  as 
if  the  conveyance  were  pood,  it  was 
too  late  for  her  to  set  up  the  defense 
of  infancy,  to  escape  the  payment  of 
a  deficiency.  (Id.) 

4.  If  an  infant  insist  on  a  right  of  action, 
he  must  show  compliance  with  the  con- 
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ditions  on  which  his  right  of  action  is 
to  arise,  irrespective  of  his  age. 
(Honesberger  asrt.  Second  Avenue  R.  R. 
Co.  1  Keyes,  570.) 


INJUNCTION. 

1.  Where  it  appears  that  the  partnership 
between   the  plaintiff  and  the  defen- 
dants is  positively  denied,  that  a  very 
small    proportion  of  the    partnership 
capital  was  originally  contributed  by 
the  plaintiff,  and  that  by  the  allowance 
of  an  injunction  and  the  appointment 
of  a   receiver,  the  large   partnership 
business  will  be  arrested  and  perhaps 
ruined,  the  order  for  an  injunction  and 
receiver  will  be  set  aside,   on  the  de- 
fendants giving   ample    security  that 
they  will  pay  the    plaintiff  any  sum 
found  to  be  due  him  on  a  proper  ac- 
counting. (Popper  agt.  Scheider,  ante, 
34".) 

2.  A  provisional  remedy  is  only    auxi- 
liary to  ultimate  relief,  and  should  nev- 
er usurp  or  anticipate  the  office  and  ef- 
fects of  a  trial  on  the  merits.   (Id.) 

3.  This  conrt  never  refuses  preliminary 
injunctions  and   the   appointment  of  a 
receiver,  if  the  condition  of  the  subject 
of  the  controversy  requires  the  aid  of 
these    provisional   remedies.    (Rogers 
agt.  Marshall,  ante,  43.) 

4.  This  rule  applied  to  this  case,  where 
it  appeared    that  the  defendants,  who 
were  alleged  to  be  holding  the  premi- 
ses under  a  defective  title,  were  irre- 
eponsible ;  that  they   were  collecting 
the  rents,  which  they  were  unable  to 
refund,  and  which  probably  would  be 
lost  if  they  were  not  restrained.   (Id.) 

5.  Relief  by  an  injunction  against   tret- 
past,  is  three  fold  ;     1st.  Admission  or 
adjudication  of  plaintiff's  right.     2d. 
Admission  or   adjudication   of   defen- 
dant's wrong;  and  3d.  Inadequacy  of 
a  remedy  at   law.      If   the    trespass 
amount  to  an  actual  ouster,  it  is  reme- 
diable by  ejectment;  if  it  fall  short  of 
ouster,  then  by   trespass',  and    in  nei- 
ther case  will  an  injunction  lie,  in  the 
absence  of  any   special  e.quity  in  the 
case.    A  complaint  in  the  case  for  an 
injunction,  may  be  dismissed,  on  mo- 
tion, without  an  answer  for  want  of 
equity,  on   its  face.    ( Gentil  agt.  Ar- 
nand.  ante,  94.^ 

6.  Where  it  appears  on  the  face  of  the 
complaint,  that  the  plaintiff  is  not  enti- 
tled to  relief  by  injunction,  as   a  part 
of  the  final  judgment  in  the  case,  there 
j»  no  authority  to  issue  or  uphold  a 
preliminary  injunction.     (Id.) 


7.  Where  the  object  of  the  action  by  the 
plaintiffs,  for  an  injunction,  is    to   pre- 
vent the  defendants  frorri  dispossessing 
them    for    non-payment  of    rent,  and 
from  collecting  rent  which  has  become 
due,  and  for  which   a  draft  has  beeu 
given,  the  injunction  cannot  be  sustain- 
ed— no  fraud,  surprise  or  undue  advan- 
tage being  shown.     (Brown   agt.  Met- 
ropolitan Gaslight  Company,  ante,  133.) 

8.  Plaintiffs  have  remedies  at  law  which 
are  entirely  adequate  to  their  emerg- 
encies.    If  any  counter-claim  exists  to 
the   draft,   it '  can    be  set  up  in   any 
actio_n  brought  to  compel  its  payment ; 
and  if  any  proceeding  for  the  non-pay- 
ment of  rent  by  the  defendants  be  adop- 

.  ted  against  th'e  plaintiffs,  the  payment 
of  the  rent  would  not  debar  the  plain- 
tiffs from  securing  any  debt  of  a 
similar  character  due  from  the  defend- 
ants, it  appearing  that  they  are  entirely 
solvent.  (Id.) 

9.  An  injunction  will  not  be  granted  to  re- 
strain a   blacksmith   from  pursuing  his 
trade  in  a  proper  and  suitable  place, 
and   carried   on   in   a  well    regulated 
and    proper  manner,    although  it  may 
be  offensive  to  persons-  living   in  the 
immediate    vicinity,       (Doellner    agt. 
Tynan,  ante,  176.)' 

10.  Blacksmithing,    especially  where   it 
principally  includes   horse-shoeing,  is  a 
necessary  trade,   and  must  be  carried 
on   in  places  not  too  remote  from  the 
habitations  of  men.     (Id.) 

11.  Where  a  street  in  a  city  ceases  to  be 
used  or  occupied  as  a  place  of  resi- 
dence, and  is  changed  into  a  place  of 
business,  no  one  or  two  persons,  who 
may  for  any  reason,  desire  to  continue 
a  residence  therein,  should  be  allowed 
to  prevent  the  carrying  on  of  a  lawful 
ana  useful  trade,  merely  'because  they 
are  or  may  be  subjected  to  annoyance, 
or  even  loss  thereby.    Better  that  they 
should  go  elsewhere  than  the  pnbli'c 
should  be  inconvenienced  by  arresting 
a  necessary  and  useful  business,   and 
the    trade   of  an  artizan    broken  up. 
(Id.) 

12.  A  defendant  is  not  obliged  to  make  a 
motion,  to  vacate  an  injunction  order, 
before  the  judge  who  granted  it.    If  he 
notices  it  for  the  first  special  term  of 
the  court,  where  it  can   be  properly 
and   regularly  heard,   it  is   sufficient. 
(Ramsey  agt  The  Erie  R.  R.  Co.,  ante, 
193.)     ' 

13.  Where  an  injunction  order  is  granted 
ex  parte,  the  defendant  cannot  appea. 
from  it.    He  is  compelled  to  make  a  mo- 
tion to  vacate  it,  or  submit  to  it.   (Id.) 
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14.  If  a   complaint  does  not  state  fact* 
sufficient  to  show  that  the  plaintiff  has 
each  an  interest  in  the  controversy,  as 
entitles  him   to   the    relief   demanded 
therein,  he  is  not  entitled  to  an  injunc- 
tion: 

Held,  in  this  case,  that  the  plaintiff  has 
not  shown,  by  his  complaint,  that  he 
has  any  standing  in  court,  as  a  creditor 
or  bondholder  or  stockholder  of  the 
Erie  Railway  Company — the  defend- 
ants, so  that"  he  could  have  a  receiver 

•  or  referee  appointed  ex  parte  in  the  ac- 
tion. (Id.) 

15.  It  is  now  pretty  well  settled,  that  a 
receiver  of  a  railroad  corporation,  can- 
not be  properly  appointed  in  an  action 
brought  by  a  stockholder  or  a  creditor 
K/IO  has  no  judgment.     (Id.) 

16.  Also,  that  the  director*  of  the  corpo- 
ration, acting  in  good  faith,  have  power 
to  issue  convertible  bonds  in  the  name 
of  the    corporation    for  the    amounts 
they  may  borrow  to  complete  and  fin- 
ish, or  to  operate  the  road,  with  the 
right  to  authorize  their  conversion  into 
stock  ;  although  it  increases  the  amount 
of  capital  stock  beyond  that  fixed  by 
the  charter.    Consequently  the  right  of 
the  directors  to  issne  stock  in  conversion 
of  suck  bands,  is  clear.    (Id.) 

17.  No  authority  is  conferred  by  the  stat- 
utes (3  R.  8.,  5  ed.,  762.  $$  40-43 ;  '2  id. 
1st  ed.,  462,  $  33.  $  36)   npon  a  stock- 
holder of  a  corporation,  to  maintain  an 
action  for  the  removal  or  suspension  of 
a  director.    (Id.) 

18.  No  officer  of  a  corporation  should  be 
suspended  from   exercising  his  office, 
except  upon  clear  and  positive  proof. 
(Id.) 

19.  The  power  of  a  -jjpurt  of  eqnity  to 
issue  preliminary  injunctions  ought  to 
be  exer-  cised   with  extreme  caution, 
and  applied  only  in  very  clear  cases. 
They  ought  not  to  be  awarded  in  doubl- 

.  ful  cases,  or  in  new  ones  not  coming 
within-  well  established  principles. 
(Id.) 

20.  It  teems,  that  in  order  to  prevent  con- 
flicts in  decisions  and  orders  of  different 
judges,  and  to  protect  corporations  and 
their  officers    against  suspensions  and 
injunctions  that  may   be  procured  tx- 
parte,  for  sinister  purposes,  and  which 
cannot  be    sustained,    the   legislature 
should  adopt  a  law  of  the  United  States 
(so  far  as  corporations  and  their  direc- 
tors are    concerned)    which    provides 
that  ''No  injunction  shall  be  granted 
in  any  case,  without  reasonable  previous 
notice  to  the  adverse  party  or  his  attor- 


ney, of  the  time  and  place  of  moving  far 
Ike  same."  (Id.) 

21.  It  seems  also,  that  it  is  a  good  ground 
for  vacating  an  injunction,  granted  ex 
parte,  where  it  is  believed  that  the 
plaintiff  or  his  attorneys,  or  some  per- 
son interested  for  him,  have  caused  au 

'  improper  interference  of  the  press  in 
the  case,  to  aid  the  plaintiff  and  preju- 
dice the  defendants  with  the  courts. 
(Id.) 

522.  It  is  the  law  and  settled  practice  of 
thiscourt,  as  it  was  of  the  late  court  of 
chancery,  that  in  ordinary  suits  a  tecei- 
ver  cannot  be  appointed  ex  parte  before 
the  defendant  has  had  an  opportunity 
to  be  heard  in  relation  to  his  rights, 
except  in  those  cases  where  he  is  ont 
of  the  jurisdiction  of  the  court,  and 
cannot  be  tound,  or  where  for  some 
reason  it  becomes  absolutely  necessary 
for  the  court  to  interfere  before  there 
is  time  to  give  notice  to  the  opposite 
party  to  prevent  the  destruction  or  loss 
of  property.  (The  People  agt.  The  Al- 
bany &  Susqwehanna  R.  R.  Co.,  ante, 
2*).) 

23.  In  every  case  where  the  court  is  ap- 
pealed to,  to  deprive  the  defendant  of 
the  possession  of  his  property  without  a 
hearing,  or  an   opportunity  to  oppose 
the   application,  the    particular    facts 
and  circumstances  which   render  such 
a  summary  proceeding  proper,  should 
be  set  fortfi  in  the  complaint  or  petition 
on  which  the  application  is  founded. 
(Id.) 

24.  Where  an  election  for  directors  of  a 
corporation  is  held  in  distinct  violation 
of  a  injunction,  it  may  be  set  aside  on 
that  ground  on  a  summary  application 
to  the  court,  pursuant  to  the  provisions 
of  the  Revised  Statutes  (Part  1,  title 
4,  chapters,  §5)    (Id.) 

25.  The  rule  is  well  settled,  that  a  judge 
granting  an  order  in  an  action,  can  of 
his  own  motion,  or  upon  the  applica- 
tion of  the  party  aggrieved,  vacate  the 
order  complained  of.     (National  Gas- 
light Co.  agt.  O'Brien,  ante,  271.) 

26.  A  snit  in  equity,  and   an   injunction 
granted,  .restraining    the    defendants, 
who  are  jjprfectly  solvent,  from  taking 
possession    of    personal    property,    to 
which  they  are  entitled  to  the  custodv, 
will  be  dissolved,  npon  ex  parte  affi- 
davit*.   (Id.) 

27.  Where  defendant's  damages  are  as- 
sessed upon  a  reference,  on  the  dissolu- 
tion of  an   injunction,    the  court  may 
order  the  plaintiff  to  pay  them,  and  if 
he  refuses,   may  enforce  the  payment 
thereof  by  attachment.     (Patterson,  agt. 
Bloomer, 'ante,  280.) 
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;JS.  Where  in  such  case,  the  report  of  the 
referee  has  been  confirmed  in  a  pro- 
ceeding to  which  the  plaintiff  was  a 
party,  and  no  appeal  having  been  taken 
by  him,  the  sumo  is  conclusive  upon 
him.  (Id.) 

29.  Where,  in  an  action  by  holders  of 
original  stock  in  a  corporation  created 
under  the  laws  of  other  states,  to  set 
aside  an  issue  of  new  stock  made  by 
the  directors,  it  appears  that  the  legis- 
lature of  one  of  such  states  had  passed 
an  act  confirming  such  issne  of  stock, 
and  the  supreme  court  of  the  other 
state  has  decided  that  such  issne  was 
legal  and  valid,  this  court  will  not  con- 
tinue an  injunction  restraining  the  use 
of  the  proceeds  of  the  sale,  or  appoint 
a  receiver  of  such  proceeds;  especially 
where  the   action  is   approved   by   a 
large  majority  of  all  the  stockholders. 
(O'Brien  agt.  Chicago,  Rock  Island,  &c. 
M.R.  Co.,  &  Barb.,  568.) 

30.  The  use  of  an   arbitrarily  selected 
word  as  trademark  by  the  mannfac- 
turers  upon    imprinted  cotton   cloths, 
does  not  give  them  the  right  to  enjoin 
other  persons  from    using  the    same 
word    as   trademark    upon    prints  or 
calicoes.     It  makes  no  difference  that 
the   plaintiffs  are  a  corporation,  and 
the  word  forms  a  part  of  their  corporate 
name.     (Amoskeag  Manufg.    Co.,  agt. 
Garner,  6  Abb.  ^5.,  265.) 

31.  A  long  delay  (in  this  case  of   nine 
years)   to   commence    proceedings    to 
enjoin  an   alleged   infringement  of  a 
trademark,  is  good  reason  for  refusing 
an  injunction.     (Id.) 

32.  The  liability  of    sureties  upon  the 
usual  undertaking,  given  on  the  issue 
of  an  injunction,  to  pay  any  damages 
sustained  by  the   defendant    thereby, 
if  it  be  determined  that  the  plaintiff 
has  no  right  to  an  injunction,  cannot 
be  enforced  by  reference,  and  a  judg- 
ment on  the  referee's  report,  without 
action,  or  at  least  without  notice  to 
sureties  of  the  hearing  before  the  re- 
feree.    ( Patterson  agt.  Bloomer,  6  Abb. 
JT.  S.  446.) 

33.  Nor  can  the  liability  of  the  plaintiff 
to  pay  such  damages  be  enforced  by 
entering  judgment  against  him  for  the 
amount"  found  due,  where  he  did  not 
sign    the    undertaking.      The    proper 
practice  in  such  case,  would  be  either 
to  bring  an  action  or  to  obtain  an  order 
of  court  directing  payment,  and  enforce 
it  in  the  same  manner  as  other  similar 
orders. 


INSANITY. 

1.  When  it  is  established  that  insanity 
existed  at  a  certain  time,  it  is  presumed 
to  continue,  and  the  onu»  of  proving 
sanity  at  a  subsequent  time  is  upon  the 
party  alleging  it,  or  who  seeks  to  hold 
the  person  once  insane  responsible  for 
bis  acts.    ( Cook  agt.  Cook,  53  Barb.  180. ) 

2.  In  an  action  by  a   husband,   against 
his  wife,  for  a  divorce  on  the   ground 
of  adultery,  the   defendant,     without 
tendering  the  issue  of  lunacy  or  insan- 
ity at  the  time  the   adultery   was  com- 
mitted, pleaded  a  record  adjudicating 
her  a  lunatic,  some  two  or  three  yeara 
before  the  act  of  adultery,  and  the  an- 
swer was  proved  by  the  record,  which 
remained  unreversed ; 

Held,  that  the  fact  established  by  the 
record  could  not  be  contradicted  ;  and 
as  a  rule  of  evidence,  the  presumption, 
at  the  time  of  trial,  was  that  such  lu- 
nacy continued,  and  existed  at  the  time 
of  the  adultery.  But  that  presumption 
could  be  rebutted  by  evidence ;  and 
the  plaintiff  was  at  liberty  to  prove 
that  the  defendant  was  sane  at  the  time 
she  committed  the  adultery.  (Id.) 

3.  A   person  convicted  of  murder  was, 
before  sentence  was  passed,  upon  due 
examination   found  to  be  insane,  and 
was    discharged    from    imprisonment 
and  sent  to  the  state  lunatic  asylum  at 
Utica.    The  expenses  of  his  mainten- 
ance, clothing.  &c.,  while  there,  were 
advanced  or  paid   by  the  treasurer  of 
the  county  from   which   he  was  sent. 
In  an  action  by  the  supervisors  of  the 
county   against  the  committee  of  the 
criminal's  estate,  it  being  proved  that 
such  committee   held   property  of  the 
criminal  more  than  sufficient  to  reim- 
burse the  county  for  the  money  ad- 
vanced, it  was 

Held,  that  they  were  entitled  to  recover 
the  amount  so  advanced,  the  case  being 
within  the  provisions  of  section  thirty- 
one  and  thirty-two,  as  construed  in 
the  light  of  sections  thirty-three  and 
thirty-six  of  chapter  135.  Laws  of  1842. 
(Supervisor*  &c.,  agt.  Morgan,  2  Keyet, 
277.) 

INSOLVENT  DEBTORS. 

1.  There  is  nothing  in  the  statutes  of  Con- 
necticut relative  to  insolvent  estates, 
making  void  transfers  by  debtors,  of 
their  property,  when  made  in  view  of 
insolvency,  to  give  the  transferee  a 
preference  over  other  creditors  of  such 
debtor,  and  with  knowledge  on  the 
part  of  the  transferee,  which  makes 
such  transfers  absolutely  and  per  u 
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void.  They  are  void  only  when  made 
for  the  purpose  of  enabling  the  debtor 
in  view  ot  insolvency,  to  give  the 
person  receiving  the  same  a  preference 
over  other  creditors,  and  with  the 
knowledge  on  the  part  of  such  person 
that  the  transfer  was  so  made.  (Hatch 
agt.  Bretofter,  53  Barb.,  276.) 

2.  A  defendant  sued  on  a  note  which  has 
been  transferred  by  the  holder  to  a 
creditor  and  setting  up  the  -defense 
that  such  transfer  was  void,  under  the 
statute!*,  must  prove  the  fraudulent  in- 
tent. But  even  though  a  fraudulent 
intent  to  prefer,  be  specifically  proved, 
each  defendant  cannot  avail  himself 
of  such  a  defense.  The  provisions  of 
the  statute  were  intended  for  the 
benefit  of  the  creditor!  of  the  insolvent. 
His  debtors  can  take  no  advantage  of 
them.  (Id) 

INSURANCE. 

1.  In  the  year  1861,  D.  L.  Jr.,  effected  an 
insurance  on  his  life,  with  the  plaintiff, 
for  $5000.  In  November,  1862,  being 
under  a  promise  of  marriage  to  M.  R., 
he  assigned  the  policy  to  her,  and 
notified  the  plaintiffs  thereof,  and  the 
policy  was  marked  on  the  books  of 
the  company  as  assigned  to  her.  In 
1863,  the  insured,  not  having  the 
money  to  continue  tha  payments  of 
premiums,  his  uncle.  D.  L.,  promised  to 
Keep  the  policy  paid  up  if  it  was  for 
the  benefit  of  the  insured's  mother  and 
sisters,  otherwise  not  The  insured 
promised  to  send  D.  L.,  the  policy  im- 
mediately. He  soon  after  applied  to 
M.  R.,  who  had  the  policy,  to  send  it 
to  him,  as  he  had  heard  it  Had  expired. 
She  did  so  send  it,  and  the  insured  sent 
it  to  D.  L.  In  April,  1864,  he  made 
an  attempt  to  have  the  policy  put  in 
his  mother's  name  on  the  plaintiffs' 
books,  and  being  told  that  M.  R.,  must 
reassign  it  to  him,  or  to  his  mother,  he 
applied  to  M  R.,  for  an  assignment  of 
the  policy  in  order  to  renew  it,  saying 
it  had  expired.  She  thereupon  ex- 
ecuted an  assignment  to  him,  without 
asking  why  he  wished  it  ;  saying  she 
"  had  confidence  in  him  and  gave  him 
her  signature:" 

Held,  that  upon  these  facts  there  was  no 
fraud  or  deception  practiced  by  the 
insured,  in  procuring  the  assignment 
of  the  policy  from  la.  R.,  and  that  the 
judge  waa  justified  iu  so  finding. 
(  Wathinntnn  Life  Int.  Co.,  agt.  Law- 
rence, SfBarb.,  307.) 


2.  Where  the  wife's  interest  in  her 
husband's  life  is  insured,  and  the  hus- 
band's notes  are  leceivedaud  receipted 


as  cash  to  the  wife  as  the  person  to  be 
benefited  by  the  policy,  it  is  a  receipt 
iu  payment  as  cash,  and  the  receipt  is 
a  part  of  the  agreement.  ( Baker  agt. 
Union  Life  Int.  Co.,  6  Abb.  N.  ti., 
144.) 

3.  Knowledge  on  the  part  of  the  com- 
pany of  the  nonpayment  of  the  not** 
is  a  notice  of  the  breach,  and  any  ex- 
tension of  time  thereunder  is  a  waiver 
of  the  forfeiture.    (Id.) 

4.  The  action  was  upon  a  premium  note 
given  for  an  insurance'  policy,  and  iu- 
volveb  the  same   principles  as  Sand* 
agt.  Sandert  (26  N.  Y.  239).    The  facts 
alleged   and  relied  upon  to  make  thia 
case  different  from  that  one,  and  hence 
not  determined  by  the  judgment  there- 
in, are :  "  First,  that  defendant's  note 
and  policy  are  not  proved  by  compe- 
tent evidence  to  be  in  the  hazardous 
department": 

Held,  that,  as  in  the  court  below  the 
plaintiff  was  nonsuited  upon  other 
grounds  of  objection  by  defendant,  in 
which  the  fact  now  controverted  was 
admitted  or  assumed  by  defendant,  it 
waa  too  late  to  raise  that  question  now. 
The  defendant  should  have  made  the 
absence' of  proof,  upon  this  point  a 
specific  ground  of  objection  in  the 
court  below,  and  thus  have  enabled  tha 
plaintiff  with  leave  of  the  court  to  sup- 
ily  the  defect.  (Sandt  agt.  Sltoemalcer. 
Keye»,  268.) 

5.  "  Second,  that  no  losses  accrued  during 
the  existence  of  his  policy  sufficient  to 
require    an     assessment    to    the    full 
amount  of  his  note  ": 

Held,  that  the  report  of  a  referee  in  an 
action  against  the  said  insurance  com- 
pany, setting  forth  claims  established 
before  him  to  an  amount  which  with 
percentage  to  be  allowed  for  collection 
would  exceed  the  total  assets  of  the 
company  if  all  were  available,  which 
report  was  produced  and  read  on  the 
trial  of  this  cause  without  objection, 
was  competent  evidence,  and  sufficient 
to  authorize  the  receiver  to  make  the 
assessment  and  to  assess  the  full 
amount  of  the  premium  notes.  As  to 
the  time  when  such  losses  accrued,  the 
dates  given  in  the  referee's  report  of 
losses  are  sufficient  to  make  a  prima 
facie  case  on  this  point.  (Id.) 

6.  An   agreement  for   insurance  was  ef- 
fected  by  the  agent  of  an  insurance 
company  upon  the  ascertained  value  of 
a   cargo  of  lumber,  but   the   rate  was 
not  fixed,  but  was  to  depend   npon  the 
time  of  the  vessel's  sailing — if   before 
October  40th,  to  be    three   per  cent; 
if  after  the  10th  aud  before  the  ICth 
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to  be  three  and  a  half  per  cent. 
The  vessel ,  sailed  on  the  15th.  A 
policy  was  forwarded  by  the  company, 
bat  through  misinformation  contained 
a  warranty  that  the  vessel  had  sailed 
on  the  lOtn  of  October.  The  agent  of 
the  company,  being  advised  of  the  er- 
ror changed  the  cipher  into  a  five,  thus 
making  the  policy  correspond  with  the 
agreement.  The  vessel  was  wrecked 
and  the  cargo  became  a  total  loss.  An 
action  upon  the  policy  for  the  amount 
of  insurance  was  decided  against  the 
plaintiff  upon  the  ground  that,  the 
agent  having  no  authority  to  alter  it, 
the  policy  was  void.  This  action  was 
then  commenced  to  cooipel  the  delivery 
of  a  policy  according  to  the  terms  of 
the  agreement,  and  to  recover  the 
amount  so  insured  as  the  measure  of 
damages  sustained  by  the  loss  of  the 
cargo.  The  court  held  as  a  conclusion 
of  law  that  the  plarntitf  was  entitled  to 
a  policy  and  to  judgment  for  the  sum 
named.  The  General  Term  modi  Bed  the 
judgment  with  the  plaintiff 's' consent, 
and  affirmed  it  thus  modified.  On  appeal 
to  this  court  it  was  heW  that  the  ques- 
tions of  fact  passed  upon  by  the  court 
below  justified  the  finding  upon  which 
the  judgmenf  was  based.  (Bunien  agt. 
Orient  Mutual  Insurance  Co..  2  Keyes, 
667.; 

INTENTION. 

1.  Where  there  is  no  pretense  of  over- 
sight, mistake  or  inadvertence  a  party 
must  be  held  to   have  intended  to  do 
what  he    has    done.      (Robbing   agt. 
Dillaye,  "2  Keyes,  506.) 

2.  The  fraud  consists   in  the  purchase 
with  intent  not  to  pay,  and  this  intent 
may  be   proved  by  facts  and   circum- 
stances as  well  as   by  the  affirmative 
declarations  of  the  purchaser,  as  to  his 
pecuniary    condition.      (Johnson    agt. 
M onell,  2  Keyes,  655  ) 

INTEREST. 

1.  Where  a  mortgage  upon  lands  situated 
in  this  state  is  executed  here — it  not 
appearing  where  it  is  made  payable 
and  there  is  nothing  to  indicate  that  a 
rate  of  interest  different  from  that 
allowed  «by  the  laws  of  New  York 
was  intended  by  the  parties,  the  law 
of  the  place  where  the  contract  was 
made  governs,  as  to  the  rate  of  interest. 
(Leicis  agt.  Ingersoll,  1  Keyes,  347.) 

U.  While,  ordinarily,  interest  will  be 
allowed  by  the  court  upon  an  account, 
only  from  the  time  of  notice  to  the 
debtor  of  the  claim,  and  demand  of 


payment,  this  rule  will  not  be  applied 
in  the  case  of  a  debtor  who  has  ab- 
sented himself  from  the  state  without 
calling  for  the  account,  and  who  there- 
by prevents  any  demand  being  made 
upon  him.  In  such  case,  interest  will 
be  allowed  from  the  time  of  the  latest 
transaction  or  service.  (Graham  agt. 
C/irystal,  2  Keyes,  21.) 

IRRELEVANT  AND  REDUNDANT 
MATTER. 

1.  Matter  set  up  as  a  separate  and  dis- 
tinct defense,  in  an  answer,  must  be 
viewed  as  a  pleading,  under  section 
152  of  the  Code.     Sham  and  irrelevant 
answers  and  defense  may  be  stricken 
out ;  but  under  this  section,  neither  an 
entire  answer  or  defense,  nor  a  part 
of  an  answer  or  defense,  can  be  stricken 
out    as    redundant.      (Famackt    agt. 
Stehn,  53  Barb.,  650.) 

2.  Under  section  160  of  the  Code,  irrele- 
vant or  redundant  matter  in  a  pleading 
may  be  stricken  out ;   but  this  section 
does  not  authorize  an  entire  answer,  or 
an  entire  defense  in  an  answer,  to  be 
stricken  out  as  irrelevant  or  redundant. 
By  irrelevant  or  redundant  matter  in 
this  section,  is   meant  matter  imperti- 
nently   or    nnnecessarilly    stated,    in 
setting  forth  the  cause  of  action  in  tlie 
complaint,  or  the  defense,  or  a  defense, 
in  tlie  answer.     Although  an  answer  or 
defense  be  frivolous,  it  does  not  follow 
that  jit   is,  or  must  be,  irrelevant  also. 
If  matters  set  up  in  an  answer  are  rele- 
vant to  the  cause  of  action  stated  in  the 
complaint ;    that  is,  if  they  relate  or 
pertain  to  it ;   they  cannot  be  deemed 
irrelevant.     (Id.) 

3.  Where  an  issue  is  formed   npon  an 
answer  setting  up  a  defense  equivalent 
or  amounting  to  the  plea  of  nul  tiel  re- 
cord, it  is  irregular  for  a  judge  to  pro- 
ceed at  chambers,  without  a  jury,  to 
try  that  issue  and  to  find  his  conclusions 
of  fact  and  of  law,  and  order  judgment 
for  the  plaintiffs.     'Id.) 

JAIL  LIMITS. 

1.  If  a  person  admitted  to  the  liberties 
of  the  jail  limits  is  without  such  limits 
by  virtue  of  a  valid  legal  process  which 
affords  justification  to  the  officer  tak- 
ing him  thence,  it  is  not  to  be  deemed 
an  escape  within  the  meaning  of  the 
statute.       (Wilctens     agt.      Willet,    1 
Keyes,  521.) 

2.  When  a  person  confined  on  the  limits 
of  a  jail  within  this  state,  is  taken  by 
virtue  of  the  warrant  of  the  speaker 


NEW  YORK  PRACTICE  REPORTS. 


601 


Digest 


of  the  house  of  representative*  to 
Washington  to  answer '  for  a  contempt 
in  not  appealing  before  a  committee 
of  the  house  wnen  duly  summoned — it 
is  not  an  escape  from  such  limits.  (Id.) 

3.  To  constitute  an  escape  there  must  be 
some  agency  of  the  prisoner,  or  some 
wrongful  act  by  a  third  person,  against 
whom  the  law  gives  a  remedy.  \ld.) 

JOINT  STOCK  ASSOCIATIONS. 

1.  Joint  stock  associations   existent  in 
this  state,  exercising  such  privileges  as 
are  given  them  by  the  statutes  of  this 
stale,  and  suing  or  being  sued,  in  the 
name  of  their  president  or  secretary,  as 
to  all  questions  relating  to  parlies  to 
suits  in  or  to  be  removed  into  the  courts 
of  the  United  States,  are  to  be  regard- 
ed as  under  the  same  rules  as  apply  in 
such  cases  to  corporations.  ( Fargo  agt. 
Me  Vicier,  ante,  i.) 

2.  Where  such  joint  stock  association  has 
brought  action  in  a  court  of  this  state 
in  the  name  of  its  president,  and  appli- 
cation is  made  by  the  defendant,  a  citi- 
zen of  another  state,  to  remove  the 
panic  into  the  circuit  court  of  the  Uni- 
ted  States  under  the  acts  of  congress 
of  1789  and  March,  1867,  such  applica- 
tion cannot  be  defeated  upon  the  ground 
that  some  of  the  stockholders  of  the 
joint  stock  association  are  citizens  of 
the  state  of  which  the  defendant  is  also 
a  citizen.     (Id.) 

3.  The  character  of  such  joint  stock  asso- 
ciations, in  corporate  aspect,  consider- 
ed.   (Id.) 

4.  Where  a  special  term  of  the  supreme 
court  has  granted  an  order  removing 
a  cause  under  the  acts  of  congress  re- 
ferred to  into  the  U.  S.  circuit   court, 
&.C.,  is  snch  an  order  appealable  to  the 
general  term  J    This  question  also  con- 
sidered.    (Id.) 

5.  The  articles  of  association  of  a  com- 
pany prohibited  the  union  or  consol- 
idation of  the  company  with  any  other, 
without  the  consent  of  a  majority  of 
the  stockholders.     But  they  contained 
a  clause   providing  for  an  amendment 
of  the  articles,  by  a  concurrent  vote 
of  two  thirds  of"  the  executive  com- 
mittee and  a  majority  of  the  trustees  : 

Held,  that  the  authority  to  amend  the 
articles  of  association  gave  no  power 
to  take  away  from  the  stockholders 
the  power  to  prohibit  the  merger  of 
the  company  with  any  other  company, 
which  they  "had  expressly  reserved  for 
their  own  protection.  And  that  such 
authority  to  amend  should  be  construed 
as  intended  for  such  amendments  as 


were  pertinent  to  the  business  and 
objects  for  which  the  association  was 
organized.  (Blatcltford  agt.  Kou.  54 
Barb.,  42.) 

6.  In  such  a  case,  a  merger  of  the  com- 
pany in  another,  without  the  content 
of  the  stockholders,  is,  as  to  those  who 
do    not     agree,   utterly    beyond    the 
powers  of  the  executive  committee  and 
directors ;  and   if  the   union  has   not 
been    substantially     executed,     by  a 
transfer  of  property,  and   by  a  large 
number  of  the  stockholders,  it  will  be 
enjoined  until  the  litial  hearing  of  the 
case.     (Id.) 

7.  But,  so  far  as  a  transfer  of  the  prop- 
erty has  been  made,  the  new  company 
will  not  be  enjoined  from  the  use  of 
the  property,  or  from   receiving  from 
any  of   the  stockholders  of   the  old 
company  a  surrender  of  the  stock  held 
by  them,  to  the  new  company,  and  a 
voluntary  compliance  with  the  terms 
of  the  agreement,  on  their  part.    And 
if  the  stockholders  who  have  not  yet 
accepted  of  the  terms  agreed  on  be- 
tween the  two  companies  elect  to  do 
BO,  and  to  become  stockholders  in  the 
new   company,  the^r   will   not  be  re- 
strained from  so  doing ;    but  in  regard 
to  property  not  delivered  the  injunc- 
tion will  be  continued,  and  the  direct- 
ors and  executive  committee  will  be 
restrained    from   enforcing  any  com- 
pliance with  the  terms  of  consolidation 
by  the  plaintiff'  and  other  shareholders 
who  are  not  willing  to  become  mem- 
bers of  the  new  company,  by  collecting 
assessments  on  the  shares  of  stock,  or 
in  any  other  manner,  until  the  decision 
of  the  case.    (Id.) 

8.  It  is  no  objection  to  the  continuance 
of  the   injunction   that    the  company 
with  which  the  merger  is  made,  and 
itn   stockholders,    severally,    are    not 
made  parties  to  the  suit.     That  com- 
pany is  not  in  any  way  interfered  with 
by  the  proceedings,  and  its  interest,  if 
any,  is   so  remote  that  it   affords   no 
grounds  forrelief  to  a  plaintiff  suing  in 
behalf  of  himself  and  others  who  may 
choose  to  come  in.  and  who  may  not 
have  become  stockholders  in  the  new 
company.     (Id.) 

9.  Nor   is  the   failure   to  make   all   the 
stockholders  defendants,   a    good  ob- 
jection  to  the  continuance  of  the  in- 
junction, where  they  are  very  numer- 
ous,   and    the    defendants    who    are 
named   represent  the   executive  com- 
mittee ana  directors,  who  are  in  favor 
of   the  union  of  the   two  companies, 
and  can  litigate  for  the  benefit  of  the 
other  class.     (Id.} 

10.  The  executive  committee  of  a  com- 
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pany  have  no  right  to  vote  money  to 
themselves,  in  addition  to  their  regular 
compensation,  for  their  services  as 
promoters  and  originators  of  the  com- 
pany, or  in  consideiation  of  the  mem- 
bers retiring  from  the  executive  com- 
mittee. And  if  large  sums  are  granted 
for  those  purposes,  this  affords  a  good 
reasou  for  the  appointment  of  a  re- 
ceiver. (Id.) 

11.  Where  a  note  made  by  one  member 
of  a  joint  stock  association  and  indorsed 
by  another  for  the  purpose  of  raising 
money  for  the  use  of  the  association,  is 
paid  and  taken  up  by  a  third,  the  latter 
cannot  maintain  an  action  against  the 
maker  and  first  indorser,  to  recover 
back  the  money  advanced  by  him, 
until  an  account  has  been  taken  be- 
tween the  parties.  ( Crater  agt.  Sin- 
inger,  54  Barb.,  155). 

JUDGMENT. 

1.  The  act  of  congress  of  1790,  declares 
that  the  record  of  a  judgment  (authenti- 
cated in  a  particular  manner)  shall  have 
the  same   faith  and    credit,   as  it  has 
in  the  state  court  from  whence  it  was 
taken.  And  this  court  has  decided,  that 
congress  having  declared  the  effect  of 
the  record,  by  declaring  what  faith  and 
credit  shall  be  given  to  it,  it  is  only 
necessary  to  inquire,  in  every  case, 
what  is  the  effect  of  a  judgment  in  the 
ttate  where  it  if  rendered.     ( Green  agt. 
Buskirk,  ante,  52.) 

2.  The  policy  of  the  law  in  Illinois  will 
not  permit  the  owner  of  personal  prop- 
erty to  sell  it,  and  still  continue  in  pos- 
session of  it.     If  between  the  parties, 
without  delivery,  the  sale  is  valid  ;  it 

has  no  effect  on  third  persons,  who  in 
good  faith  get  a  lien  on  it ;  for  an  at- 
taching creditor  stands  in  the  light  of 
a  purchaser,  and  as  such  will  be  pro- 
tected. (Id.) 

3.  As  the  effect  of  a  'levy,  judgment  and 
sale  of  attached  property  in  the  state 
of  Illinois  is  to  protect  the  attaching 
creditor,  if  sued  in  the  courts  of  that 
s'<ate,  and  these  proceedings  are  pro- 
duced for  his  own  justification ;  they 
ought  also  to  produce,  when  he  is  sued 
in  the  court  of  anotfier  ttate,   for  the 
same  transaction,  and  he  justifies  in  the 
same  manner,    the  same   protection ; 
even  though  it  appear  that  the  owner 
of  the  property  attached  and  the  attach- 
ing creditor  are  both  residents  of  anoth- 
er state  ;  and  also  that  the  owner  had, 
previous  to    the  attachment,  given  a 
chattel   mortgage  upon  the  property 
which  was  unknown  to  the  attaching 
creditor  at  the  time  of  the  levy  of  the 


attachment,  although  it  came  to  his 
knowledge  before  the  attachment  pro- 
ceedings were  completed.  (Reversing 
8.  C.  New  York  Supreme  Court,  34 
Barb.,  457,  and  the  New  York  Court  of 
Appeals,  2  Key  a  119.)  (Id.) 

4.  On  the  entry  of  judgment,  the  authority 
of  the  attorney  for  the  defendant  ceases, 
and  he  is  at  liberty  to  employ  another 
attorney  in  the  action  without  an  order 
of  substitution.     (Eagan  agt.  Rooney, 
ante,  121f) 

5.  If  it  is  desired  to  obtain  possession  of 
papers  in  the  action  in  the  hands  of 
the  former  attorney,  an  independent 
proceeding  against  him  is  necessary. 
(Id.) 

6.  Judgment  will  be  opened,  and  the  de- 
fendant let  in  to  defend,  &c.  on  terms, 
where  he  shows  an  excusable  neglect. 
(Id.) 

7.  The  return  of  a  deed   to  the  grantor, 
and  the   destruction  thereof,   after  it 
has  been  executed  and  delivered,  will 
not  reinvest  the  grantor  with  the  title. 
And  if,  before  any  conveyance  of  the 
premises    is  made,   by  the  grantee,  a 
judgment  is  recovered  against  him,  the 
same  will  become  a  valid  lien  thereon, 
and   a  purchaser,  at  a  sale  on  the  exe- 
cution issued  upon  such  judgment,  will 
acquire  a  valid  title  to  the  premises,  as 
against  the  judgment  debtor.  (Parshall 
agt.  Shirts,  54  Barb.,  99.) 

8.  If  the  grantee,  after  selling  his  inter- 
est in  the  premises  to  a  third  person, 
becomes  a   tenant  of  the   latter  from 
year  to  year,  his  right  of  possession 
becomes   subject  to    the    lien   of  the 
judgment,  and  may  be   recovered  by 
the  purchaser  of  the  premises  at  the 
sheriff 's  sale.    (Id.) 

9.  The  holder  of  a  judgment  cannot  le- 
gally bind  himself,  by  any  species  of 
executory  agreement,  to  accept  a  less 
sum  than  is  actually  due  thereon  and 
discharge    the     judgment,     it    seems. 
(Garvey&gt.  Jarvis,  54  Barb.,  179.) 

10.  A  judgment,  or  any  matter  of  record, 
like  a  specialty,  cannot  be  discharged, 
even  by  what  would   be  considered  a 
good  accord  and  satisfaction  in  'other 
cases.     (Id.) 

11.  The  defendant,  being  sued  as  sheriff, 
for  taking  and  selling  on  execution, 
property  of  the  plaintiff  claimed  to  be 
exempt,  justified  the  taking  by  virtue 
of  an  execution  issued  to  him  as  sheriff, 
out  of  the  county  clerk's  office,  "  com- 
manding him  to  collect  of  the  goods 
and  chattels  of  D.  &c.,  $60  84.  which 
P.   recovered   against  them,  for  dam- 
ages and  costs,  on  &c.,  before  M.,  a 
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justice  of  the  peace,  &c  ,  a  transcript 
of  which  was  duly  filed  and  judgment 
docketed  in  the  clerk's  office,  &c. ;" 
not  expressly  setting  up  as  a  defense 
the  judgment,  on  which  the  execution 
wan  issued.  The  plaintiff,  having 
proved,  on  the  trial,  me  levy  upon  and 
sale  of  his  team  of  horses,  wagon  and 
harness,  by  the  defendant ;  that  he 
was  a  householder,  having  a  family  ; 
that  such  team  was  used  in  their  sup- 
port, and  that  he  had  no  other  property, 
except  some  household  furniture  worth 
about  $50;  and  that  he  forbade  the 
sale,  claiming  the  property  to  be  ex- 
empt ;  the  defendant  offered  to  prove 
that  the  execution,"  was  issued  upon 
a  judgment  rendered  on  a  note  which 
was  given  for  another  horse,  which 
was  the  plaintiff's  exempt  team: 

Held,  that  the  judgment,  not  having  been 
set  up  in  the  answer  as  a  defense,  nor 
alleged  to  have  been  for  the  purchase 
price  of  exempt  property,  the  judge 
was  right  in  refusing  to  allow  the  de- 
fendant to  show  its  consideration,  as  a 
defense  to  the  plaintiffs  claim  of  ex- 
emption from  levy  and  sale,  on  execu- 
tion of  the  property  in  suit.  (Dennis 
agt.  SnelL  54  Barb.,  411.) 

12.  The   existence  of  the  judgment,  in 
such  a  case,  is  new  matter,  and  requires 
to  be  pleaded.     (Id.) 

13.  When  an  officer  sees  fit  to  go  beyond 
the  power  of  the  process,  or  for  any 
other  reason,  when   sued,  it  becomes 
necessary  for  him  to  prove  a  judgment, 
he,  no  more  than  any  other  party,  can 
do  so,  without  having  alleged   its  ex- 
istence, in  his  answer.     (Id.) 

14.  Where  the  real  defense  is  new  mat- 
ter, viz.,  a  justification  for  taking  pro- 
perty under  a  judgment  and  execution, 
if  the  defendant  is  an  officer,  and  relies 
entirely  upon   the   execution,  as  a  de- 
fense, and  nothing  beyond  it,  it  is  suf- 
ficient for  him  merely  to  set  forth   the 
fact ;  but  if  he  desires  to  go  farther,  or 
it  becomes  necessary  to   inquire   into 
the  consideration  of  the  judgment,  he 
must  plead  such  judgment,  and  set  it 
forth    in    his    answer.      And    having 
averred  the  existence  of  a  judgment,  he 
will  be  at  liberty  to  prove  it,  and  then 
to  show  its  consideration,  without  hav- 
ing averred  it,  if  material   to  answer 
any  fact  proved  by  the  plaintiff.     (Id.) 

15.  In  an  action  against  partners  a  sepa- 
rate judgment  may  be  entered  against 
those    who  are    found     liable,  while 
the  plaintiff  is  nonsuited  as  to   those 
who  are    not    liable.       (Fielden  agt. 
Lafuns,  6  Abb.  iV.  S.,  311.) 


16.  The  doctrine  of  extinguishment  by 
judgment  has  no  application  where  the 
judgment  is  not  against  the  principal 
debtor,   but  against    one    collaterally 
liable.    In  such  case  there  must  he  both, 
judgment  and  satisfaction  to  affect  the 
principal  debt.     (Clapp  agt.  Meterole. 
i  Keyes,  281.) 

17.  Where  a  judgment  is  rendered  in  a 
case  where  the^defendant  is  subject  to 
an  arrest  and  imprisonment.it  should  be 
so  stated  in  the  judgment,  if  the  plain- 
tiff wishes  to  avail   himself  of  such 
remedy.     (Carpentier  agt.    Willett,  1 
Keyet,  510.) 

18.  The  subsequent  indorsement  by  the 
justice  that  execution  against  the  body 
is  to  issue,  is  not  sufficient.     Such  en- 
try, to  be  available,  must  be  entered  in 
and   become  a  part  of  the  judgment. 
(Id.) 

19.  Uhaer  section  383  of  the  Code  of  Pro- 
cedure it  is  enough  that  the  nature  and 
consideration  of  the  debt  confessed,  the 
time  in  which  it  occurred,  and  that  it 
is  due  and  unpaid,  be  consiselv  stated. 
(Gandall  agt.  Finn,l  Keyes,  2l7.) 

20.  It  is  unnecessary  that  the  statement 
should  be  as  precise  and  particular  as 
a  bill  of  particulars.     (Id.) 

21.  The  requirements  of  the  Code  in  this 
particular  are  not  to  be  measured  by 
the  requirements  of  the  act  of  1818, 
(Laws  1818,  ch.  259,  $  6.)     (Id.) 

22.  A  statement  is  sufficient  to  authorize 
a  judgment  by  confession  under  $  383 
of  the  Code  of  Procedure,  which  states 
the  indebtedness  to  be  two  fold:  first, 
on  a  promissory  note,  giving  amount 
and  date,  "  being  for  money  loaned  me 
by  plaintiff  to  commence  business  as  a 
merchant ;"  and,  second,  on  a  promis- 
sory  note,  stating  amount   and   date, 
"  being  for  money  paid  by  plaintiff  for 
me  on  the  real  estate  I  now  own  at 
Irving."      (Acker  agt.  Acker,  1  Keyes, 
291.) 

23.  A  statement  upon  which  to  enter  a 
judgment  by  confession,  under  $  383  of 
the  Code,  in  these  words ;  "  This  con- 
fession of  judgment  is  for  a  debt  justly 
due  to  the  plaintiff,  arising  upon  the 
following  facts :  For  money  lent  by  said 
plaintiff  to    me  on    the    first  dat    of 
April,  1856,  and  interest  thereon  from 
the  first  day  of  April,  J857,"   is   suffi- 
cient.   (Clements  agt.  Gerow.   1  Keyer, 
297,) 

24.  A  statement  in  these  words;    "This 
confession  of  judgment  is  for  a  debt 
justly  owing  from  me  and  due  to  the 
plaintiff,  arising  from   the    following 
facts :  For  money  borrowed  by  me  of 
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him  in  June,  1855,  for  which  I  gave 
him  my  note,  and  one  year's  interest 
thereon,"  is  sufficient.  "(Id.) 

25.  A  statement  in  these  words:  "This 
confession  of  judgment  is  for  a  debt 
justly  due  and  owing  from  me  to  the 
plaintiffs  for  goods,   wares  and  mer- 
chandise, groceries,   dry   goods,   salt, 
calico,    muslin,    molasses,   sugar   and 
other  articles  sold    and  delivered  by 
them  to  me,  at  various  times  within 
the  last  two  years,  as  per 'schedule  an- 
nexed," is  sufficient,  although  in  fact 
no  schedule  is  annexed  to  the  confes- 
sion.    (Id.} 

26.  If  a  statement  is  sufficiently  concise, 
within  the  language  and  meaning  of 
tlie  Code,  the  omission  of  a  schedule 
therein  referred  to  as  "  annexed,"  will 
not  invalidate  the  judgment,     (Id.) 

27.  A  judgment  under  an  action  to  fore- 
close a»  mortgage,    that  forecloses  at 

-  the  same  time  prior  mortgages  to  that 
npon  which  the  action  was  brought  is 
irregular,  and  was  properly  opened 
upon  motion  of  the  prior  mortgagee. 
(McReynolds  agt.  Munnt,  2  Keyet,  214.) 

28.  It  teem*,  that  a  party  seeking  to  re- 
verse a  judgment  of  the  General  Ses 
sions  of  New  York,  convicting  one  of 
the  crime   of   murder,    should  allege 
and  prove  a  prejudical  error    in  the 
proceedings,  ultimatiug  in   such  con- 
viction.    (Friery   sort.    The  People,  2 
Keyes,  424.) 

29.  Presumptions  are  always  in  favor  of 
a  judgment,    'i'hey  are  against  error. 
No  question  as  to  the  pleadings  was 
raised  by  the  defendant  at  the  trial.    It 
is  to  be'presumed  that  the  court  would 
have  complied  with    any  request  pro- 
perly made  as  to  the   pleadings,  had 
his  attention  been  called  to  it.     (Thorn- 
ton, agt.  Bennett,  2  Keyes,  503.) 

30.  In  an  action  in  the  Supreme  Court 
for  damages  caused  by  an  overflow  of 
plaintiff's    lands   by  'reason  of   dams 
erected  by  defendant,  the  judgment  in 
a  suit  in  a  justice's  court,   involving 
precisely  the  same   issues,   was  given 
in  evidence : 

Held,  that  the  judgment,  «o  long  aa  it  re- 
mained unreversed,  was  conclusive 
between  the  parties.  (Hover  agt. 
Scho/Uld,  2  Keyei,  628.; 


JURISDICTION. 

1.  Where  the  general  term  of  this  court, 
on  a  regular  call  of  a  cause  on  the  cal- 
endar, take  a  submission  of  the  cause 
for  decision,  from  the  plaintiff's  attor- 


ney— he  declining  to  take  the  default 
of  the  defendant,  his  attorney  not  ap- 
pearing, and  order  that  the  defendant's 
attorney  have  notice  of  snob  submiss- 
ion, and  permission  to  submit  his  points, 
which  submission  is  not  made  by  the 
defen  dant  during  the  term,  although 
regularly  notified  by  the  plaintiff's 
attorney,  in  pursuance  of  such  order  ; 
a  subsequent  general  term,  of  the  court, 
cannot,  by  calling  such  submission  a 
default,  and  on  motion  of  the  defen- 
dant, set  aside  such  submission,  and 
grant  an  order  for  a  new  trial.  (Bolles 
agt.  Duff,  ante,  492.) 

2.  It  is  the  plain  duty  of  the  justices,  to 
whom  the  cause   was  submitted,  not- 
withstanding the   orders  of  the  subse- 
quent general  term,  to  decide  and  dis- 
pose of  the  cause.     (Id.) 

3.  This  court  is  not  authorized  to  hear  a 
motion  for  a  new  trial  at  general  term, 
on  a  case  or  exceptions,  where  the  de- 
cision of  the  court  filed  under  $  267  of 
the  Code,  does  not  authorize  final  judg- 
ment but  directs  proceedings  before  a 
referee  or  otherwise,  underthe  amend- 
ment of  $  268  in  1867,  where  the  in- 
terlocutory decision   or  judgment  toot 
made  before  the  amendment.     (Id.) 

4.  Where  a  cause  is  argued  in  this  court 
before  tftree  of  the  justices,  it  may  be 
properly  decided  by  two  of  the  justices, 
without     consultation    with    the    third. 
(Parrott   agt.   Knickerbocker  Ice    Co., 
ante,  508.) 

5.  The    statute    (2    R.   S.,  355,  §  27,) 
which   provides    that  whenever    any 
power,  authority  or  duty  is  confided 
oy  law  to  three  or  more  persons,  and 
whenever   three  or  more  persons    or 
officers  are  authorized  or  required  by 
law  to  perform  any  act,  such  act  may 
be  done,    and  such'   power,  authority 
or  duty  mav  be  exercised  and  perform- 
ed by  a  majority  of  such  persons  or  offi- 
cers, upon  a  meeting  of  all  the  person* 
or  officers  so  intrusted  or  empotcered,  un- 
less special  provision  is  otherwise  made 
does  not  apply  to  judicial  ojjicei-t.  (Id.) 

6.  But  this  statute  applies  to  quasi  judi- 
cial and  ministerial  officers — such  as  ar- 
bitrators ;  overseers  of  the  poor ;    com- 
missioners to  make  distribution  of  rail- 
road stock ;  trustees  to  apportion  school 
tax ;    commissioners  of  highways ;   a 
mixed  commission,  composed  of  super 
visors  and  the  judges  of  two  distinct 
courts,  for  the  purpose  of  appointing  a 
commissioner  of  jurors,  &c.    (Id.) 

7.  It  is  now  settled  that  the   courts  of 
this    state    have,    and   wil    entertain, 
jurisdiction  of  actions  for  personal  in- 
juries commitied  abroad,  AK  hen  both  or 
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either  of  the  parties  are  citizens  of  the 
United  States.     (Dewitt  agt.  liuchaii- 


8.  As  a  question  of  law,  the  supreme 
court  has  jurisdiction  of  torts  commit- 
ted in  a  foreign  country,  between  non- 
resident foreigners  ;  but,  as  a  matter  of 
policy,  will  only  exercise  it  in  its  dis- 
cretion, in  exceptional  cases.     (Id.) 

9.  But  where  the   question  arises   upon 
.demurrer  to   a  pleading,  no  papers  ex- 
cept the  pleadings  are  properly  before 
the  court,  and  if  any  special   reasons 
exist  for   retaining  jurisdiction,  they 
would  not,  and  could  not,  properly  ap- 
pe_ar.    The  court  has   power  to  deter- 
mine the  sufficiency  of  the  pleading 
only.    (Id.) 

10.  Upon  a  motion   to  dismiss  the  com- 
plaint, however,  the  special   reasons, 
if  any,  for  retaining  jurisdiction,  can 
be  set  forth  in  the  opposing  affidavits, 
and  the  court  has  a  discretion  to  adjudge 
whether  it  will  retain  jurisdiction  of 
the  action  or  not.     (Id.) 

11.  To  determine  whether  a  debt  con- 
tracted for   the  benefit  of  a  vessel  is 
within  the  sphere  of  maritime  juris- 
diction, it  is  not    necessary  to  ascer- 
tain for  what  purpose  or  for  whose 
use,   it  was  contracted.      If  the  pro- 
ceeding is    in    run.    and  against  the 
vessel  oy  name,  this_  is  exclusive,  and 
fer  se  shows  that  it  is  one  of  maritime 
jurisdiction,    and    exclusively   within 
the  jurisdiction  of  the  district  courts  of 
the  United  States.     (Ferran  agt.  Hot- 
ford,  54  Barb.  200.) 

12.  When   the  proceeding  is  against  a 
vessel    by   name,   whatever    may   be 
the  nature  of  the  claim,  it  is  a  pro- 
ceeding in  the  nature  and  with  ail  the 
incidents  of  a  suit  in  admiralty,  and  all 
such  proceedings  are  exclusively  with- 
in the  jurisdiction  of  the  district  courts 
of  the  United  States. 

(Id.) 

.  Where,  in  a  suit  affecting  real  pro- 
perty, brought  in  a  justice's  court,  the 
title  of  neither  party  is  disputed  nor 
denied,  though  evidence  be  given  con- 
cerning title,  it  does  not  oust  the  justice 
of  jurisdiction.  (Boyer  agt.  Sctiofield, 
2  Keyet,  628.) 

JURY. 

]  .  The  provision  of  the  state  constitution 
respecting  trial  by  jury  is  not  that  it 
shall  be  used  in  all  cases,  but  in  all 
cases  in  which  it  had  been  theretofore 
used.  (Fan.  Marter  agt.  Holchl-ist,  1 
Keyet,  585.) 


2,  The  practice  of  referring  issues,  the 
trial  of  which  would  require  the  exam- 
ination of  long  accounts,  has  prevailed 
by  the  practice  of  the  courts  from  time 
immemorial,  and  is  not  in  conflict  with 
the  provision*  of  the  constitution.  (Id.) 

4.  Whether  one  in  business  claiming  and 
holding  himself   out  to  be  acting  as 
"  agent "  for  another,  it  in  fact  acting 
as  agent  on  his  own  account,  is  pro- 
perly a  question  for  the  jury.     (Me- 
Clune  agt.  Cain,  2  Keyet,  203.) 

5.  In  a  case  where  the  issue  was  one  of 
fact  as  to  whether  a  person  was  trans- 
acting business  as  "agent "  for  another 
on  his  own  account,  the  jury  found  in 
effect  that  he  was  acting  as  agent.   The 
supreme   court  at   general    term,    re- 
versed   the  judgment  on  the  ground 
that  it  was  against  evidence  : 

Held,  that  the  judgment  of  reversal  was 
erroneous,  there  being  very  consider- 
able evidence  to  support  the  claim  that 
that  the  party  was  acting  solely  as 
iiiri-nt  and  not  on  his  own  account. 
(Id). 

6.  Where  the  jury  have  a  reasonable 
doubt,  from  the  evidence,  as  to  what 
degree  of  murder  to  convict  the  prison- 
er of,  it  is  their  duty  to  convict  of  the 
lesser  degree.   (People    agt.    Lamb,  2 
Keyet,  360.) 

7.  Any  irregularity  attending  the  draw- 
ing of  jurors,  which   does  not  change 
the  persons  who  are  to  compose  the 
jury,  does  not  tend  to  affect  the  rights 
of  the  prisoner,  and  will   not  begood 
cause  of  challenge  to  ihe  array.  (Friery 
agt.  People,  2  Keyet,  424.) 

8.  Where  the  prisoner  challenges  a  juror 
for  principal  cause,  and  his  challenge 
being  overruled,  he  then  challenges 
him  peremtorily  he  thereby  waives  his 
challenge  for  principal  cause.     (Id.) 

9.  Where  evidence  upon  the  question  of 
an  agreement  between   parties  is  con- 
flicting, it  is  not  error  to  deny  a  motion 
for  nonsuit.    The  question  is  properly 
one  for  a  jury.     (Noury  agt.   Lord,  2 
Keyet,  617.) 

10.  Where  evidence  is  furnished  afford- 
ing a  presumption  of  fraud,  the  case 

should  be  submitted  to  the  jury.  (John- 
ton  agt.  Monetl,  2  Keyes,  655.) 

JUSTICES'  COURTS. 

1.  It  was  the  intention  of  the  law,  allow- 
ing appeals  from  justice's  courts  to  the 
county  court,  "  when  the  amount  of  the 
claim  or  claims  for  which  judgment 
was  demanded  by  either  party  in  his 
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pleadings  in  the  court  below  shall  ex- 
ceed fifty  dollars,"  not  to  allow  either 
party  a  new  trial  in  the  county  court, 
unless  judgment  for  a  sum  exceeding 
fifty  dollars  is  demanded,  in  a  proper 
case,  in  good  faith.  (Huughton  agt. 
Kenyan,  ante,  107.), 

2.  Where  an  action  is  brought  in  a  jus- 
tice's court,    claiming    less  than  $50 
damages,  the  defendant  has  a  right  to 
draw  his  answer  in  such  a  manner  as 
to  have  a  new  trial  in  the  county  court, 
iu  the  event  of  his  being  unsuccessful 
in  the   court  below,  provided,  his  de- 
fenses are  not  sham  or  false,  and  are 
pleaded  in  good  faith,  and  are  proper 
defenses  to  the  cause  of  action  set  out 
iu  the  complaint.    (Id.) 

3.  Where  the  ^plaintiff  succeeds  before 
the  justice  OTI  the  trial  of  an  ksue  of 
general  denial  in  recovering  judgment 
for  the  amount  of  his  claim  —  being  less 
than  $50:  And  the  defendant  appeals 
for  a  new  trial  in  the  county  court,  upou 
other  defenses  interposed',  claiming  a 
judgment  of  over  $oO.   and   such  de- 
fenses are  clearly  sham  and  false,  they 
will  be   stricken  out    by   the  county 
court,  on  motion,  and  the  appeal  or- 
dered to  be  heard  by  argument,  upon 
the  justice's  return.    (Id.) 

4.  A  justice's  judgment,  rendered  on  the 
verdict  of  a  jury,  for  the  defendant,  in 
an  action  of  trespass,  will  be  reversed 
by  the  county  court  on  appeal,  where 
it  appears  that  the  plaintiff  would  be 
entitled    to    nominal    damages    only. 
(Searles  agt.  Cronk,  ante,  320.) 

5.  On  an  appeal  from  a  judgment  in  a 
justice's  court  to  the  county  'court,  the 
justice  cannot  be  compelled  to  return 
the  evidence  taken  before  him  on  the 
trial,   where  the  case  is  a  proper  one 
for  a  new  trial  in  the  county  court. 

t.  Wetherwax,  ante.  385.) 


6.  And  whether  the  case  is  a  proper  one 
for  a  new,  trial  in  the  county  court, 
depends  upon  the  amount  stated  and 
claimed  in  the  pleadings  —  it  must  ex- 
ceed $50.  (Id.) 

'  7.  Where  a  person  acting  as  an  attorney, 
assumes  to  appear  for  a  defendant  in  a 
justices  court  at  the  joining  of  issue 
and  on  the  adjourned  day,  (without 
authority  in  fact)  and  is  not  sworn  or 
questioned  as  to  his  authority  to  ap- 
pear, either  by  the  justice  or  the  plain- 
tiff, there  is  no  appearance  by  the  defen- 
dant which  concludes  him  ;  conse- 
quently any  irregularity  or  jiirisdic- 
tional  objection  by  him  is  not  waived. 
Such  appearance,  however,  concludes 
the  plaintiff.  \Miller  agt.  Larmon,  an- 
te, 417.) 


8.  The  return  of  a  constable  to  the  ser 
vice  of  a  summons  is  a    certificate  in 
both  the  technical  and  liberal  sense  of 
the  term ;  and    consequently  requires 
a  stamp  under  the  U.   S.  internal  rev- 
enue act.  And  the  omission  of  the  stamp 
renders  the  certificate   invalid  and  of 
no  effect.    (Id.) 

9.  Where  the  defendant  does  not  appear 
in  the  action,  an  adjournment  for  more 
than  eight  days,  either  on   motion  of 
the  justice  or  at  the  plaintiff's  reque_st 
is  irregular  and  the  justice  loses  juris- 
diction.   (Id.) 

10.  A  justice  of  the  peace  has  no  jurisdic- 
tion of  an  action  for  assault  and  battery. 
(Chapin  agt.  Cole,  ante,  481.) 

11.  Where  the  complaint  contained  three 
counts — one   for  assault  and   battery, 
one  for  injury  to  plaintiff 's  barn,  and 
the  other  for  converting  sheep,  and  on 
the  trial  evidence  was  given  upon  all 
the  counts,  and  a  general  verdict  for 
plaintiffs  for  $20: 

Held  that  the  defendant  was  entitled  to 
costs.     (Id.)         • 

12.  Where  the  issue  in  a  justice's  court 
is  fraud,  and  the  title  to  land  only  col- 
lateral— a  fact  from  which  the  main 
isfeue   may    be   inferred — evidence  of 
title  in  another,  instead  of  the  defen- 
dant,  may  be   received.     ( Taylar  agt. 
Scoville,  5'4  Barb.,  34.) 

13.  Under    the    Code  of   Procedure,   a 
defendant  in    a   justice's    court    who 
would  interpose  a  plea  of  title,  is  not 
absolutely   required   to   do  so   at   the 
time  of  joining  issue,  as  under  the  Re- 
vised   Statutes ;     but    this,    like    any 
other  defense,  may  be  interposed  by 
way  of  amendment  at  any  time  before 
trial,  when  substantial  justice  shall  be 
promoted  thereby-     (Hindi  agt.  Paige, 
6  Abb.  N.  S.,  58.) 

14.  In  an  action  in  a  justice's  court  to 
recover  expenses  of  making  a  line  or 
division   fence    on   the   boundary   be- 
tween the  lands  of  the  parties,  an  an- 
swer alleging  that  the  fence  in  queston 
was  not  built  on  the  true  line,  but  on 
the   defendant's   land,   piifficiently  in- 
volves the  question  of  title  to  oust  the 
jurisdiction  of  the  justice.     (Id.) 

15.  The  statute  authorizing  a  trial  by  a 
jury  of  six  in  a  justice's  court,  although 
the  amount  exceeds  that  limit,  is  not 
unconstitutional,  if  it  also  allows  the 
defendant  the    right    to    remove    the 
cause*  TO  a  court  of  record,  where  he 
could  have  a  trial  by  a  jury  of  twelve. 
(People  ex  rel.   Metrop<>litan  Board  of 
Health  agt.  Lane,  6  ^166.  N.  S.,  105.) 
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16.  Where,  in  a  suit  in  a  justice's  court, 
the  title  of  neither  party  is  disputed 
nor  denied,  though  evidence  be  given 
concerning  title,  it  does  not  oust  the 
justice  of  jurisdiction  .  (  Boyer  agt, 
Sthofield,  2  Keyes,  618.) 


LANDLORD  AND  TENANT. 

1.  A  guardian  in   socage   has    power  to 
lease  the    lands   of  infant   heirs,    until 
they  become  of  age.    But  the  lease  is 
subject  to  be  avoided,  either  bv  the  com- 
ing of  age  of  the  infants  or  by  the  ap- 
pointment   of  a  general   guardian   for 
them.    (Emerson  agt.  Spuxr,  ante,  114.) 

2.  The  lessee  is  bound  to  leave  the  prem- 
ises upon  the  election  of  the  general 
guardian    to    terminate     his  tenancy. 
And  this  election  may  be  made  by  a  de- 
mand of  possession  of  the  premises  or 
by  the  commencement  of  an  action  of 
ejectment.     (Id.) 

3.  Where  on  the  dissolution  of  a.  copart- 
nership, the  retiring  partners  take   a 
bond  of  indemnity  of  the  remaining 
partner,  with  a  surety,  to  pay  all  the 
partnership  debts  &c  ,  the  landlord  of 
the  premises  can  not  sustain  an  action 
on  the  bond  for  rent  due  from  the  part- 
nership, or  from  the  remaining  partner. 
There  is  no  privity  of  contract  between 
the  parties  to  the  action.     (Mackintosh 
agt.  Fatman,  ante,  145.) 

4.  Although  gromng  gratt  is  a  part  of  the 
realty  and  no  interest  therein  can  be 
sold  by  parol  agreement,  being  within 
the  statute  of  frauds,  which'  requires 
it  to  be  in  writing,  yet  where  a  parol 
agreement  is  made  between  landlord 
and  tenant,  to  let  the  farm  to  be  worked 
on  thares,  the  landlord  is  not  at  liberty 
to  treat  the  agreement  void  under  the 
statute  of  frauds,   as  to  the   meadow 
land,  and  valid  as  to  the  other  crops  of 
grain,   vegetables,   &c.,   and  that  the 
greement    amount*  to  nothing    more 
than  a  revocable  license  as  respects  the 
grass.      (Holbs  agt.    Wetlierwax,   ante, 
385. 

5.  It  is  a  settled  principle  of  law  that  if  a 
part  of  a  contract  be  void,  under  the 

statute  of  frauds,  the  whole  is  void. 
(Id.) 

6.  Where  a  contract,  void  because  not  in 
writing,  has  been  so  far  performed  that 
it  would  be  a  fraud  upon  the  partv._  or 
operate  as  a  great,  hardship  upon  him, 
unless  carried  out,  it  will  be  enforced, 
notwithstanding  the  statute.     (Id.] 

7.  An  action  for  damages  for  the  breach 
of  a  covenant  of  quiet  enjoyment,  con- 
tained in  a  lease  executed  by  a  person 


having  a  life-estate  in  the  premises, 
which  breach  was  occasioned  by  the 
death  of  the  life-tenant,  will  not  lie 
against  the  executor  of  such  life-tenant, 
and  the  remaindermen  jointly,  nor 
against  the  remaindermen  in  any  form, 
and  the  mere  fact,  that  the  remainder- 
men collected  the  rent  reserved  by  the 
lease  from  the  death  of  the  life-tenant 
np  to  the  time  of  the  final  partition  of 
the 'premises,  in  an  action  instituted  for 
that  purpose,  cannot  be  construed  into 
an  adoption  and  ratification  of  such 
covenant  on  their  part,  ( Coakley  a«t. 
•  Chamberlain,  ante,  483.) 

8.  An  unexpired  lease  executed  by  a  per- 
son having  only  a  life-estate  in  the  de- 
mised premises,  becomes  void  and  ino- 
perative upon  the  death  of  the  life-ten- 
ant as  against  the  remaindermen,  and 
from  that  time  constitutes  no  further 
lieu  or  incnmbrance  upon  the  premises. 
No  tenure  and  no  relation  exists  be- 
tween remaindermen  and  the  tenant  of 
the  life-tenant.     (Id.) 

9.  Where  a    married    woman  having  a 
life-estate  in  certain  premises  executed, 
prior  to  the  year  1860,  a  ten  years'  lease 
of  such  premises  with  a  covenant  con- 
tained therein,  that  on  payment  of  the 
rent  thereby  reserved  tne   lessee  may 
quietly  have  and  enjoy  the  said  prem- 
ises for  the  full   term,   and   thereupon 
died  before  the   expiration  of  the  term 
and  the  lessee  was  dispossessed  by  the 
remaindermen : 

Held  that  no  action  for  damages  occa- 
sioned by  the  breach  of  such  covenant 
can  be  maintained  bv  the  lessee  against 
the  executor  of  sued  married  woman. 
(18.) 

10.  After  a  guarantor  of  rent  has  become 
fixed  and  liable  for  rent  in  arrear,  such 
liability    can    only    be    discharged  by 
payment,  release  or  other  satisfaction. 
It  will  not  be   discharged  by  a  surren- 
der by  the    lessees,    of  the    nnexpired 
term  and  the  possession  of  the  demised 
premises   without  the    knowledge  or 
consent    of  the    guarantor,    upon    an 
agreement  that  the  lessor  will  release 
his  claim  for    rent    yet  to  accrue,  but 
that  such  surrender  shall  not  affect  his 
claim  for  rent  already  due.    (Kingsbury 
agt.  Williamt,   53  Barb.,  14L>.) 

11.  Where  the  owner  of  land  agrees  to 
pay  the  occupant  for  working  the  same 
on  shares,  the  value  of  a  certain  por- 
tion of  the  crops  and  produce,  the  par- 
ties are  tenants  in  common  of  the  crops, 
&c.    In  such  a  case  the  occupant  dof  •- 
not  become  a  tenant,  and  the  agree- 
ment between  him  and  the  owner  is 
not  to  be  construed  as  a  lease.    ( Wilier 
agt.  Suson,  53  Barb.,  258J 
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12.  Where  the  agreement  is  of  such  a  na- 
ture  as  to  constitute  a  tenancy,  as  dis- 
tin^uished  from  an  occupancy  to  work 
the  land  on  shares,  there  the  products 
become  the  property  of  the  tenant,  and 
be  can  use,  sell  or  dispose  of  them  as 
he  may  choose.  (Id.) 

.  A  tenant  occupying  the  premises 
after  the  expiration  of  the  lease,  when 
the  title  is  in  dispute,  and  there  is  no 
recognized  landlord,  is  liable  for  the 
use  and  occupation  according  to  the 
value  thereof;  and  the  rate  of  rent 
which  was  fixed  by  the  lease  is  not 
conclusive  on  either  party.  ( Van 
Brunt  agt  Pope,  6  Abb.  N.  S.,  217). 


LEASE. 

1.  Where  by  the  terms  of  the  lease,  the 
lands  are  demised  for  agricultural  pur- 
poses only,  such   limitation  excludes 
the  right  of  the  lessee  to  dig  stone  in  a 
quarry  on  the  premises,  though  opened 
at  the  time   of   executing  the   lease. 
(Freer  agt.  Stotenbur,  2  Keyes,  467.) 

2.  A  lease  provided  that  if  the  lessee, 
having     performed      his     covenants, 
should  give  notion  in  writing,  on   or 
before  February  1,  1868,  binding  him- 
self to  take  and  accept  a  further  term 
of  five  years  from  May   1,   1868,  the 
lessor  would  grant  a  new  lease  for 
such  further  period.     It  then  provided 
for  the  fixing  of  the  rent  by  arbitra- 
tion. &c.,  but  gave  no  option  to  the 
the  lessee  to  accept  or  reject  the  lease 
after  the  arbitrators  should  have  acted  : 

Held,  that  the  lessee's  obligation  to  take 
the  new  lease  became  perfect  as  soon 
as  he  gave  the  notice  binding  himself 
to  accept  another  lease  for  the  further 
term.  (  Viany  agt.  Ferran,  54  Barb., 
529.) 

3.  That    the  moment    that  notice    was 
given,  the  obligation    of  the  lessor  to 
grant,  and  of  the   lessee  to  take,  the 
new  lease  became  perfect  and  mutual. 

(Id.) 

4.  That  the  appointment  of  arbitrators 
being  an  act   only  to  be  done    after 
notice  that  the  new   lease  was  to  be 
taken,  neither  party,  after  making  the 
appointment,  could  be  heard  to  assert 
that  the  notice  bad   not  been  given. 
(/<*.) 

5.  If,  in  such  a  case,  the  arbitration  hav- 
ing been  commenced,  falls  through,  by 
reason  of  the  inability  of  the  arbitrator 
to  complete  it,  and   the   failure  of  the 
parties  to  agree  upon  another  arbitrator, 
the  lessee  may  maintain  an  action  to 
compel  a  specific  performance  of  the 


agreement  to  execute  a  new  lease,  at  a 
rent  to  be  settled  and  determined  npon 
a  refernce.  ( Id. ) 


LEVY. 

1.  To  make  a  valid  levy  upon  goods,  it  ia 
necessary  that  the  property  should  be 
in    view    and    under  control    of   the 
officer;  that  he  should  assert  such  con- 
trol either  by  removing  the  property, 
or  asserting  the   levy,  and  that  some 
memorandum   of  the    levy   should  be 
made  at  the  time.     (Bond  agt  Willett, 
1  Keyes,  377). 

2.  The  leaving  of  the  goods  in  the  pos- 
session of  the  debtor,  although  at  the 
risk  of  the  officer,  does  not  invalidate 
the  levy.     (Id.) 

3.  A  constable  levying  upon  the  interest  of 
the  defendant  in*  execution,  in  property 
legally  held  by  a  third  party  in  virtn'e 
of  an'existing  lien,  cannot  remove  the 
property  from  the  possession  of  such 
third  party;  and  if  he  does  so  he  will 
be  liable  therefor.     (Trutlow  agt.  Put- 
nam, 1  Keyes,  568.) 

LIBEL. 

I.  The  doctrine  of  libel  in  its  application 
to  literary  criticism,— -considered,  and 
several  points  of  evidence  applicable 
in  such  cases,— determined.  (Btudt 
agt.  &iceetzer,  6  Abb.  N.  S.,  9") 

LICENSE. 

1.  A  parol  license  given  without  con- 
sideration, to  a  party  to  build  a  dam 
npon  the  land  of  the  licenser  and  across 
that    portion    of   a    stream    included 
within  his  boundaries,  is  not  an  equit- 
able estoppel  operating    by   way   of 
impediment    upon    the    licenser    and 
those  deriving  title  from  him.     (Mab- 
cock  agt.  Utter,  1  Ktyet,  115.) 

2.  Equity  never  aids  in  subversion  of 
legal  rights;    but  on  the  contrary  it 
always  assists  in   taeir  security  and 
preservation,  by  appropriate  remedies, 
and  in  furtherance  of  justice.     (Id.) 

3.  A  mere  verbal  license  to  do  an  act,  or 
a  series  of  acts,  upon  the  land  of  the 
licenser,  necessarily  exclndes_  the  idea 
of  a  contract  right  which  equity  might 
enforce.     (Id.) 

4.  The  doctrine  of  the  case  of  Bench  agt 
Kerr,  (14  8.  A  B.,  207,)  not  law  in  this 
state.    (Id). 

5.  A  parol  license  cannot  be  regarded  as 
a  grant  in  fee,  whenever  the  right* 
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claimed  thereunder  are  such  aa  cannot 
be  created  by  parol.  (Balcock  agt. 
Utter,  1  Keyet,  397.) 

8.  Hut  if  the  parol  license  be  accom- 
panied by  a  parol  grunt  of  that  which 
is  capable  of  passing  by  parol,  then  the 
license  may  be  deemed  a  part  of  the 
grant.  (Id.) 

7.  Thns,  a  parol  license  to  enter  npon  the 
land  of  the  licenser,  to  sever  from  the 
freehold    and     take    certain    articles, 
might  be  good  ;    but  if   pnch  license 
were  claimed  to  be  perpetual,  it  would 
not  be  good,  as  such  an  estate  cannot 
be  created  by  parol.     (Id.) 

8.  Where  one  enters  upon  land  and  holds 
nnder  a  license,  his  possession  is  not 
adverse,   and   no    presumption    arises 
from  such  holding.     (Id.) 

9.  Where  the  mortgagor,  being  in  posses- 
sion of  the   premises,   mortgages  the 
same   without   using  the  word   "  ap- 
pnrtenances,"  his  entire  legal  estate  in 
tne  premises  is  included  in  the  mort- 
gage, the  same  as  if  the  word  "  ap- 
purtenances" had    been  used   in  the 
usual  manner.     (Id.} 

MANDAMUS. 

1.  Where  trustees  of  a  village,  who  were 
required  by  a  statute  to  raise  and  col- 
lect by  tax,  in  the  same  manner  as 
other  taxes  are  collected,  such  sums  as 
a  board  of  education  created  by  such 
statute  should  deem  needful  in  order  to 
organize  and  carry  on  the  schools 
within  the  limits  of  said  village,  on 
being  duly  notified  by  such  board  of 
its  determination  as  to  the  sum  needed 
for  the  purposes  expressed  in  the 
act,  refused  to  raise  the  same  by  tax : 

Held,  that  they  could  be  compelled,  by 
mandamus,  to  do  so.  (The.  People  ex 
rel.  The  Board  of  Education  of  Saratoga 
Springs  agt.  Bennett,  54  Barb.,  480.) 

MANUFACTURING  COMPANIES. 

1.  The  organization  of  a  manufacturing 
company,'  under  the  general  law  of  the 
state,   is  not  effected until  the  filing  of 
the  certificate  in  the  county  clerk's  office 
and  a  duplicate  thereof  with  the  secre- 
tary ot  state,  as  required  by  the  act. 
(Childs  agt.  Smith,  anU,  328.) 

2.  When  a  statute  which  grants  a  power 
or  authority,  expressly  fixes  limits,  or 
declares  the  time  when  such  authority 
shall   be  exercised,  or  begin,  all  other 
time  is  excluded.     (Id.) 


made  that  one  person  shall  pay  to  an- 
other a  certain  sum  of  money  on  the 
organization  of  a  certain  manufacturing 
company,  and  all  the  formalities  of  an 
organization,  with  proper  certificates 
made  and  signed  by  tne  corporators, 
are  completed,  except  the  filing  of  the 
certificate  and  duplicate  as  required  by 
the  general  act,  an  action  brought  to 
recover  such  sum  of  money  is  prema- 
ture. (Id.) 

MARRIED  WOMEN. 


1.  In  an  action  against  a  married 

for  trespass  committed  by  her  cattle 
upon  the  lands  of  the  plaintiff,  her  hns 
band  need  not  be  joined  as  a  party 
defendant.  (Bowe  agt.  Smith,  ante,  37.) 

2.  An  action  for  damages  for  the  breach 
of  a  covenant  of  quiet  enjoyment,  con- 
tained in  a  lease  execu'ed  by  a  person 
having  a  life-estate   in   the  premises, 
which   breach   was  occasioned  by  the 
death  of  the   life-tenant,    will  not   lie 
against  the  executor  of  such  life-tenant, 
and    the    remaindermen    jointly,    nor 
against  the  remaindermen  in  any  form, 
and  the  mere  fact,  thai  the  remainder- 
men collected  the  rent  reserved  by  the 
lease  from  the  death  of  the  life-tenant 
up  to  the  time  of  the  final  partition  of 
the  premises,  in  an  action  instituted  for 
that  purpose,  cannot  be  construed  into 
an  adoption   and   ratification  of  such 
covenant  on  their  part..     (Coakley  agt, 
Chamberlain,  ante,  483.) 

3.  An  nnexpired  lease  executed  by  a  per- 
son having  only  a  life-estate  in  the  de- 
mised premises,  becomes  void  and  ino- 
perative upon  the  death  of  the  life-ten- 
ant as  against  the  remaindermen,  and 
from  that  time  constitutes  no  further 
lien  or  incumbrance  upon  the  premises. 
No  tenure  and  no  relation  exists  be- 
tween remaindermen  and  the  tenant  of 
the  life-tenant.     (Id.) 

4.  The  acts  of  1848  and  1849  did  not  con- 
fer any  greater  authority  upon  married 
women,  to  make  contracts  generally, 
than   previously  existed,  and  did  not 
remove  the  legal  incapacity  of  a  mar- 
ried woman,  to  enter   into  a  personal 
obligation,  nor  did  those  acts  authorize 
a  married  woman  to  charge  her  separata 
estate  for  a  debt  which  did  not  arise  in 
connection  with  it,  or  which  was  not 
contracted  for  her  own  benefit  or  th« 
benefitof  her  separate  estate.    (Id.) 

5.  The  reported  case*  arising  under  thesa 
acts  reviewed,  and  the  case  ofKolls  agt. 
DC  Leyer,  (41    Barb.,  211,)  explained. 
(Id.) 


3.  Consequently  where  an  agreement  is     6.  Where 

XXXVIII.  39 


a    married    woman  having  s 
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life-estate  in  certain  premises  executed, 
prior  to  the  year  1860,  a  ten  years'  lease 
of  such  premises  with  a  covenant  con- 
tained therein,  that  on  payment  of  the 
rent  thereby  reserved  the  lessee  may 
quietly  have  and  enjoy  the  said  prem- 
ises for  the  full  term,  and  thereupon 
died  before  the  expiration  of  the  term 
and  the  lessee  was  dispossessed  by  the 
remaindermen : 

Held  that  no  action  for  damages  occa- 
sioned by  the  breach  of  such  covenant 
can  be  maintained  by  the  lessee  against 
the  executor  of  such  married  woman. 
(Id.) 

7.  Where  a  cause  of  action  sounding  in 
tort  is  stated  in  the  complaint,  against 
a  married  woman,  her  husband  is  prop- 
erly joined  with  her  as  a  defendant  in 
the   action.     (Anderson  agt.  Hill,  53 
Barb.,  238.) 

8.  Where  by  mistake,  land  purchased  by 
a  married  woman,  is  conveyed  to  her 
husband,  instead  of  herself,  the  wife, 
in  an  action  brought  by  her  against  the 
the  sheriff  to  recover  the  value  of  hay 
and  cows  seized   by  him  upon  execu- 
tion against  the  husband,  as  being  the 
property  of  the  latter,  may  prove  the 
mistake  in  the  deed,  and  that  it  was 
rectified  by  the  grantee  conveying  the 
farm  to  a 'third  person  who  has  con- 
veyed it  to  the  plaintiff.     (Garrity  agt. 
Haynes,  53  Barb.,  596.) 

9.  In  such  a  case,  after  the  mistake  is 
rectified,  the  wife  has  the  legal  as  well 
as  the  equitable  title  to  the  farm.    And 
although  previous  to  that  time  the  hus- 
band held  the  legal  title,  by  virtue  of 
the  deed  to  him,  it  was  a  mere  naked 
title   without  interest,   and  one   upon 
which  a  judgment  against  him  could 
not  fasten  as  an  effective  lien.     (Id.) 

10.  The  wife,  as  the  owner  in  equity  of 
the  farm,  is  entitled  to  the  issues  and 
profits  thereof,  and   the   fact  that  her 
husband  resides  on  the  farm  with  her, 
and  assists   her  in  cutting  and   curing 
the  hay,  will  not  make  him  the  owner 
of  the  "same.     (Id.) 

11.  The  cows  were  purchased  on  credit, 
and  a  note  given  for  the  price,  by  the 
wife  and  another  person,  which  was 
subsequently   paid  by   the   wife,   but 
not  until  after  the  sheriff  levied  on  the 
cows.    The  court  chnrged    the  jury, 
"if  the  cows   were   purchased  at  the 
request  of  the  plaintiff  and  as  her  pro- 
perty, and  for  her,  she  having  subse- 
quently paid  for  the  cows,  they  may 
have  b'een  her  separate  property  and 
ehe  entitled  to  recover  for  them  :"" 

Held,  that  this  pan  of  the  charge  was 
correct    (Id.) 


12.  The  court  refused  to  charge  the  jury, 
"  that  as  to  the  cows,  if  the  note  given 
for  them  by  the  husband  and  another 
had  not  been  paid  at  the  time  of  the 
levy,  then  the  title  to  the  cows  was 
not  in  the  plaintiff;  there  being  no 
evidence  that  she  had  ever  promised 
to  pay  the  note  :" 

Held,  that  the  request  was  properly  re- 
fused. 

Held,  also,  that  if  there  was  any  doubt  as 
to  the  right  of  the  plaintiff  to  maintain 
the  action  for  the  levy  upon  the  cows 
and  hay,  yet  if  there  was  no  fraud  in 
the  case,  or  intention  to  defraud  the 
creditors  of  the  husband,  the  right  of 
the  plaintiff  to  recover  for  the  subse- 
quent sale  of  the  cows  and  hay,  was 
clear;  she  then  being  entitled  to  the 
possession  of  the  property,  and  having 
the  legal  as  well  as  the  equitable  title 
thereto,  as  against  her  husband  (Jd.) 

MECHANIC'S  LIEN. 

1.  A  mechanic's  lien  in  the  city  of  New 
York,  under  the  act  of  1863,  ceases  after 
oneyearfrom  the  time  of  the  filing  of  the 
notice  of  the  lien,  unless  by  an  order  of 
the  court  obtained  before  the  expiration 
of  the  year,  the  lien  is  continued,  and  a 
new  docket  made  stating  such  fact. 
(Mathews  agt.  Daley,  ante,  383.) 

!2  The  effect  of  the  act  is  not  changed  or 
altered,  although  proceedings  may  have 
been  commenced  within  the  year  to 
enforce  or  foreclose  the  lien.  A'fter  the 
lien  has  ceased  ipso  facto,  no  order  di- 
recting the  county  clerk  to  discharge  it' 
is  necessary ;  arid  if  it  was  necessary, 
the  court  has  no  power  to  grant  it. 
(Id.) 

3.  One  who  is  made  a  defendant  in  an 
action  to  foreclose  a  mechanics'  lien  in 
which  all  the  equities  of  the  parties 
might  be   passed  upon,  need  not  file 
a  lien  to  protect  a  claim  of  his  own  on 
the  same  premises  and  arising  out  of 
the  same  transaction;   and  if  ne  does, 
the  two  actions  will  not  be  consolida- 
ted, but  the  second  may  be  dismissed  on 
the  motion  of  the  owner.     (Graff  agt. 
Rosenburgh,  6  Abb.  Jf.  S.,  428.) 

4.  Under  the  act  of  1863, — which  pro- 
vides that  mechanic's  liens  shall  cease 
after  one    year,  unless,  by   order  of 
court,  the  lien  is  continued, — the  court 
cannot,   after    the    year  has  elapsed, 
grant    an  order    continuing  the  lien, 
nunc  pro  tune.     (Poerschle  agt.  Kedtn- 
burg,SAbb.  N.  S.,  172.) 

5.  Whether  the  lien  is  lost  by  omitting 
to  procure  an  order  for  continuance 
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within  the  year,  where  proceedings  to 
foreclose  a're  commenced  within  the 
year, — query  !  (Id.) 

6.  The  fair  co.istrnction  of  the  mechan- 
ics' lien  law  (Laws  of  1851,  Ch.,  513; 
1855,    Ch..  404,)   allows   the   security 
contetnpleted   by  the   law   to   be   ob- 
tained, if  the  land  and  building  could 
be  sold  to  enforce  a  judgment  in  an 
ordinary  civil  action,  but  not  otherwise. 
( Brincterhoff  agt.  Board  of  Education, 
6  Abb.  N.  S.,  428). 

7.  The  act  does  not  give  a  lien  npon  the 
property  of  a  city  corporation,  devoted 
to  publfc  use,  such  as  school  buildings 
uiuler  the  control  of  the  Board  of  Edu- 
cation.    (Id.) 

MISNOMER. 

1.  Under  the  Code  of  Procedure,  the  only 
way  to  take  advantage  of  a  mere 
misnomer, — e.  g.,  the  bringing  of  an 
action  by  a  married  women  in  her 
maiden  name, — is  by  answer ;  if  not 
set  up  by  answer,  advantage  cannot 
be  taken  of  it  on  the  trial.  ( Traver 
airt.  Eighth  Avenue  R.  B.  Co.,  6  Abb. 
N.  S.,  46.) 

MORTGAGE. 

1.  Where  the  grantee  of  lands  holds  the 
legal  estate  in  the  premises,  and  there 
is  nothing  in   the  conveyance  to  him 
which  would  give  notice  to  any  one 
that  he  holds  it  only  in  trust  for  anoth- 
er, there  can  be  no  doubt  that  a  fore- 
closure and  sale  by  advertisement,  pur- 
suant to  the   statute,   of  a  mortgage, 
given  by  him  without  the  knowledge 
or  consent  of  the  cestui  que  trust,  would 
vest  in   a  bona  fide  purchaser,   under 
the  foreclosure  sale,  without  notice  of 
the  trust,  a  i.itle  which  would  cut  off 
the  equity  of  the  ceslui  que  trust  al- 
though   no  notice  of  the  proceedings 
were   strved    on    him.     (Brown    agt. 
Chary,  ante,  352.) 

2.  But  the  trustee  in  such  cape  would  be 
liable  to  the  cestui  que  trust  for  the  loss 
he  sustained  by   his   wrongful   act  in 
mortgaging  the  premises ;  and  it  would 
be  no  answer  to  such  alleged  liability 
that  he  supposed  he  was  acting  for  the 
cestui  que.  trust  when  he  executed  the 
mortgage.    (Id.) 

3.  Therefore,  for  this  reason,  the  trustee 
has    such  a    pecuniary  interest   in  the 
question,  as  will  authorize  him  to  bring 
an  action,  in  his  own  name,  to  restrain 

.  the  foreclosure  of  such  mortgage. 
(Id.) 


4.  The  trustee  is  also  "a  trustee  of  an  ex- 
press trust,"  and  can  sue  without  join- 
ing with  him   the   person   for  whose 
benefit  the  action  is  prosecuted  (Cod* 
$  113).     For  he  not  only  held  the  legal 
title  to  the  land  in  his  own  name,  for  the 
benefit  of  another,  but  the  very  mort- 
gage in  question  was  executed  by  him 
in  nis  own  name,  not  for  his  own  bene- 
fit, but  for  the  benefit,  as  he  supposed, 
of  his  cestui  que  trust.     (Id.) 

5.  The  Code  { $  113)  says,  that  "a  trustee 
of  an  express  trust,  within  the  meaning 
of  thin  section,  shall  be  construed  to  in- 
clude a  person  with  wham,  or  in  whoxe 
name,  a  contract  is  made  for  the  benefit 
of  another."     (Id.) 

6.  It  is  error  to  dismiss  the   plaintiff's 
complaint  on  the  ground  that  the  cestui 
qut  trust  was  not  made  a  party.     It  is 
enough  that  he  was  entitled  to  com- 
mence the  action  alone,  or  in  conjunc- 
tion with  the  cestui  qv-e  trust.    If  he  has 
a  standing  in  court  in  either  way  upon 
the  pleadings,   the  complaint  canuot 
be  dismissed.     (Id.) 

7.  Wherever  a  conveyance  transferring 
an  estate  is  originally  intended  between 
the  parties  as  a  security  for  money,  or 
for  any  other  incumbrance,   whether 
this  intention  appears  from  the  same 
instrument  or  any  other,  it  is  always 
considered   in   equity  as   a  mortgage, 
and  consequently  is  redeemable  upon 
the  performance"  of  the   conditions  or 
stipulations    contained.     (Elliott    agt. 
Wood,  53  Barb.,  285.) 

8.  A  mortgagee  of  property,  authorized  by 
the  mortgage  to  sell   the  property,  at 
public  auction,  and  to  become  a  pur- 

.  chaser  of  it  at  the  sale,  is  not  in  that 
peculiar  confidential  relation  to  the 
mortgagor  which  the  law  regards  as  a 
fiduciary  relation,  such  as  that  of  guard- 
ian and  ward,  attorney  and  client,  or 
trustee  and  cestui  que  trust.  (Id.) 

9.  As  usurious  contracts  are  noi  abso- 
lutely void,  but  are  capable  of  being 
treated  as  valid,  by  the  borrower,   if 
the  mortgagor  allows  the   property  to 
be  sold  under   a  foreclosnre.  without, 
taking  the  necessary   means   to  avoid 
the  mortgage,  an    innocent   purchaser 
cannot  be  affected  by  any  usury  in  the 
loan.    (Id.) 

10.  An  agreement  by  a  creditor  to  accept 
a  larger  sum  than  that  secured  bv  his 
mortgage,  and  discharge  the  lien  before 
the  debt  is  due  by  the  terms  of  the  mart- 
gage,  is    founded   upon   a   valid    con- 
sideration.    (Scott  agt.  Print,  53  Barb^ 
533). 

11.  A  person  standing  in  the  position  of 
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agent  of  both  parties  cannot  execute  a 
mortgage  as  the  attorney  of  the  one, 
for  the  benefit  of  the  other.  (Green- 
wood agt  Spring,  54  Barb.,  375.) 

12.  S.,  being  indebted    to  the    plaintiff, 
the  latter  applied  to  him  personallj  for 
a  mortgage  on  certain  land,  as  security 
for  the  debt.     S.  refused   to  give  it. 
The  plaintiff  then  telegraphed  to  A., 
to  attach  S.'s  property   for  the  debt. 
A.  at  the  time  held  a  power  of  attorney 
fiom  S.  &.  K.,  authorizing  him  to  lease, 
mortgage,  sell  and  convey  any  lands  or 
tenement*,  &.C.,  that  they  or  either  of 
them  had,  or  that  they  should  after- 
wards become  possessed  of,  within  the 
state  of  New  York ;  to  make,  execute 
and  deliver  contracts,  deeds,  &c. ;  and 
to  collect  and   receive  all  debts,  dues, 
&.c.    Instead  of  attaching  the  property 
of  S.,  as  directed  by  the  plaintiff,  A., 
as  attorney  in  fact  for  S.,  executed  a 
mortgage  upon  the  property  of  S.,  to 
the   plaintiff,   for   the   amount  of  his 
debt,  and  delivered  it  to  his  law  part- 
•ner,  for  the  plaintiff,  who  afterwards 
accepted  it : 

Held,  that  A.,  being,  by  the  telegram, 
constituted  the  agent  and  attorney  of 
the  plaintiff  for  collecting  or  securing 
the  particular  debt  against  S.,  could 
not,  as  the  attorney  in  tact  of  8,,  exe- 
cute a  mortgage  upon  S.'s  land,  to 
secure  the  payment  of  such  debt. 
And  that  the  mortgage  was  voidable, 
and  must-  be  declared  a  nullity,  unless 
S.,  was  to  be  deemed,  by  this  delay,  to 
have  waived  that  defense  : 

Held,  also,  that  a  delay  of  one  ye'ar,  in 
setting  up  the  defense,  by  8.,  when  it 
was  interposed  to  an  action  of  fore- 
closure, brought  by  the  mortgagee, 
•was  not  an  unreasonable  delay ;  more 
especially  as  the  plaintiff  parted  with 
no  new  consideration,  and  there  was 
no  evidence  in  the  case  from  which  the 
court  could  infer  that  he  had  lo«t  any 
rights,  security,  benefit  or  advantage": 

Held,  further,  that  the  power  to  A.,  did 
not  authorize  him  to  execute  a  mort- 
gage as  security  for  a  debt  or  liability 
of  his  principal  then  existing.  (Id.) 

13.  That  the  plaintiff  was  not  a  bonaf.de 
holder  for  value ;   no  new  considera- 
tion being  parted  with,  by  him,  as  a  con- 
dition for  the   mortgage,  nor  any  an- 
tecedent debt  discharged.    That  it  was 
simply  given  as  security  for  a  prior 
indebtedness ;  and  that,  too,  after  a  re- 
fusal by  the  principal.     (Id.) 

14.  That  he  held  his  mortgage  as  a  secn- 
rity for  an  antecedent  debt,  and  took 
it  with  full   knowledge,  as   the  law 
presumes,  of  the  nature  and  extent  of 


the  power  under  which  the  agent  who 
made  it  assumed  to  act ;  and  being 
beyond  the  scope  of  the  power,  it  was 
void,  and  could  not  be  enforced.  (Id.) 

15.  If  purchasers  of  land  from  a  mort- 
gagor have   a  right,   as    against    the 
mortgagor,    to    have    their    land    dis- 
charged from  the  lien  of  the  mortgage, 
at  the  time  of  its  transfer  to  an  assignee, 
such    right    is    equally    available    aa 
against  the  assignee ;  the  latter  taking 
the  mortgage  subject  to  all  dei'enses 
that  existed  against  it  in  the  hands  of 
the  mortgagee.    (Bice  agt.  Deicey,  54 
.Barb.,  455.) 

16.  Parcels  of  land  covered  by  a  mort- 
gage and   originally  subject  thereto, 
will  so  continue,  unless  by  some  act 
of  the  mortgagee  they  are  discharged. 
Whether  the  mortgagee  considers  them 
subject  to  the   lien  is  immaterial,  ex- 
cept so  far  as  it  may  be  evidence  of 
some  agreement,  act  or  omission  on  his 
part,  discharging  the  lien.     (Id). 

17.  A  mortgagor  has  the  right  to  sell  the 
mortgaged  premises,  in  such  parcels  as 
he  chooses :    and   knowledge   by  the 
mortgagee  that  he  is  making  such  sales 
and  receiving  the  consideration  there- 
for, will  not  discharge  the  lands  sold 
from  the  lien  of  the  mortgage.    (Id.) 

18.  When  a  mortgagee  causes  his  mort- 
gage to  be  recorded,  he  has  done  all 
that  is  required  of  him,  to  preserve  bia 
lien  ;  and  all  persons  purchasing  from 
the     mortgagor,    subsequently,      are 
bound,  at  their  peril,  to  investigate  the 
title  and  take  notice  of  the  mortgage. 
If  they  neglect  to  do  this,  neither  law 
nor  equity  can  relieve  them  from  the 
consequences  of  the  omission.     (Id.) 

19.  A  finding,  by  a  referee,  that  sales  of 
land  by  a  mortgagor  were  made  and 
the  consideration  therefor  received  by 
him.  with  the  consent  of  the  mortgagee, 
implies  something  more  than  the  mere 
non-action  of  the  latter  to  prevent  the 
sales.    It  implies  that  the  mortgagee 
had  entered  into  some  agreement  re- 
specting his  lien,  whereby  the  lands 
purchased   were  discharged  from  the 
lien.     (Id.) 

20.  A  declaration,  by  the  assignee  of  a 
mortgage,   that  he    did  not  suppose, 
when    he    purchased    the    mortgage, 
that  it  was  a  lien  upon  lota  previously 
sold  by  the  mortgagor,  is  of  no  con- 
sequence, except  as  tending  to  show  an 
agreement,  or  act,  of  the  mortgagee, 
discharging  the  mortgage.     (Id.) 

21.  So  as  to  a  promise  by   him  that  he 
will  release  one  of  the  parcels  of  land 
conveyed  by  the  mortgagor;  and  a 
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declaration  that  the  mortgagor's  deed 
would  be  good,  and  that  he  (the  as- 
signee) is  going  to  release  several  lots, 
and  will  have  it  all  done  at  once; 
such  declaration  being  only  evidence 
from  which  it  may  be  inferred  that  the 
mortgagee,  or  his  assignee,  has  agreed 
to  release  the  lota ;  provided  such  in- 
ference is  warranted  by  the  other  evi- 
dence in  the  case.  (Id). 

22.  Knowledge  by  a  mortgagee  of  sales 
of  land  made   by  the  mortgagor  will 
not  estop  him  from  asserting  the  lien 
of  the  mortgage ;  neither  will  it  estop 
his  assignee.    (Id.) 

23.  A  parol  arrangement  between  mort- 
gagor and  mortgagee,  by  which   the 
former  is  to  execute  a  new  bond  and 
mortgage  to  the  latter,  leaving  out  the 
parcels  of  land  sold  by  the  mortgagor, 
is  a  mere  verbal  contract  in  regard  to 
an  interest  in  real  estate;   and  being 
based  upon  no  consideration,  and  in  no 
part  performed,  is  wholly  nugatory,  so 
far    as    the    parties  thereto  are  con- 
cerned, and  cannot  aid  purchasers  from 
the  mortgagor,  if  not  communicated  to 
and  acted  upon  by  them.    (Id.) 

2-1.  Knowledge,  by  the  assignee  of  a 
mortgage,  that  purchasers  from  the 
mortgagor  are  making  improvements 
upon  the  lots  conveyed  to  them,  will 
not  estop  him  from  asserting  the  lien 
of  the  mortgage  thereon,  lie  has  a 
right  to  presume  that  such  purchasers 
have  examined  the  records  and  know 
of  the  mortgage,  and  have  obtained 
security  satisfactory  to  themselves, 
against  the  lien.  (Id.) 

25.  No  case  can  be  found,  holding  that  a 
mortgagee  whose  mortgage  is  duly  re- 
corded loses  any  right  by  neglecting  to 
give  personal  notice  of  such  mortgage, 
to  a  purchaser  from   the   mortgagor. 
(Id.) 

26.  When  lands  sold  and  conveyed  by  a 
mortgagor  are  charged  with  the  mort- 
gage   debt,    improvements-   that    con- 
stitute a  part  of  the  realty,  irrespective 
of  the   question  by  whom   made,  are 
equally  subject  to  the  lien  of  tlie  mort- 
gage as  the  land  upon  which  they  are 
made.     (Id.) 

27.  The  conveyance  of  mortgaged  prem- 
ises subject  to  the  mortgage  thereon, 
does  not  make   the  grantee   of  such 
premises  personally  liable  to  discharge 
the   mortgage,     (llinste  agt.  Paige,   1 
Keytt,  87.) 

28.  In  equity,  the  question  of  mortgage 
is  one  of  intention  of  the  parties.    (Id. ) 

29.  ft  teemt  that  a  clause  in  a  contract 


providing  that  in  case  any  dispute  arise 
the  same  shall  be  settled  by  arbitrators, 
is  no  bar  to  an  action  upon  such  con- 
tract. (Id.), 

30.  A  trustee  receiving  his  commission 
cannot  charge  in  addition  a  counsel  fee 
for  himself  although  he  be  a  lawyer. 
(Id.) 

31.  A  mortgage  is  an  executed  conditional 
transfer  of  the  estate  mortgaged.    In 
judgment  of  law.  any  conveyance  which 
would  be  sufficient  to  pass  the  title  to 
the   purchaser,  conveys  it  to  the  mort- 

agee.    (Bucklin  agt.  Suchtiti,  1  Keytt. 


32.  The  assignee  of  a  mortgage   takes 
subject  to  all  the  equities  of  UK-  debtor 
as  against  the  assignor;  and  any  de- 
mand which  the  debtor  might  apply  or 
set  off  as  against  the  assignor,  may  be 
so  applied  or  set  off  as  against   the 
the  assignee.     (Hartley  agt   Tatkam, 
1  Keyet,  222.) 

33.  A  tender  of  what  is  due  upon  a  mort- 
gage —  and   if  proceedings   have   been 
commenced  to  foreclose  the  mortgage  — 
of  the  costs  accrued  up  to  the  time  of 
making  the  tender,  extinguishes  the 
lien  of  the  mortgage.     (Id.) 

34.  Where  a  party  wishing  to  purchase 
chattel  property  which  is  mortgaged, 
pays  to  the  mortgagee  a  part  of  the 
consideration  of  the  purchase,  upon  an 
understanding  that  the  chattel  shall  be 
released,  and  the  mortgagee  will  look 
to  the  mortgagor  for  the  balance,  such 
transaction  is  in  itself  a  release  of  the 
mortgage.     (Rickeisun  agt.  Itaeder,   1 
Keya,  492.) 

35.  W.  mortgaged   to   M.  &  Co.  certain 
personal  property,  including  manufac- 
tured iron,  in   the  nsual   form,  to  wit, 
a  sale  with    condition   that  the  same 
should  be  void  on  payment  of  'certain 
promissory  notes.     In   default  of  such 
payment    the    mortgagees   were    em- 
powered to  enter  on  the   premises  and 
take  the  mortgaged  property  away  and 
sell  it  ;  until  such  entry  and  demand, 
W.  to  remain   in  possession,  but  only 
as  agent  for  the  sole   benefit  of  the 
mortgagees  : 

Held,  that  title  was  in  the  mortgagee*, 
M.  &  Co.,  after  default,  and  the  sheriff, 
under  an  execution  against  W.,  WHS  a 
trespasser  in  levying  upon  and  inking 
such  property  into  his  pocsesMon. 
(Farmeri  Bank  of  Watliiagkm.  County 
agt.  Cowan,  2  Keya,  217.) 

35.  The  possession  by  W.,  under  the 
terms  of  the  mortgage  cited  above, 
was  the  possession  of  M.  &  Co.  (Id.) 
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36.  Plaintiff  and  her  husband  came  from 
Germany  in  1847,  and  brought  with 
them  over  f  1,000,  the  proceeds   of  a 
house  and  lot  sold  in  Germany.     One 
Stengel  seems  to  have  had  an  interest 
in  the  money,  and   they  were  to  sup- 
port him,  and  he  came  with  them  to 
this    country.       One    Schmidt,    some 
twelve  years    before  the  trial,  mar- 
ried their  daughter,  and  about  the  time 
of  the  marriage  they  let  him  have  $500, 
he  agreeing  at  the  time  of  receiving  it 
to  support  and  take  care  of  the  plaintiff, 
her   husband  and   Stengel.      Plaintiff 
finally  asked  him,  as   he  was  getting 
along  poorly,  for  the  chattel  mortgage 
in   question,  a  mortgage  on   five  cows 
for  f  200,  and  he  gave  it  to  her,  and  at 
the  time  she  gave  him  $10 : 

Held,  a  good  mortgage  to  her,  the  jury 
having  found  it  to  have  been  made  in 
good  faith  for  her  security,  for  though 
a  wife,  and  though  her  husband  was 
bound  to  support  her,  she  had  certain- 
ly an  interest  in  being  supported.  The 
husband  had  made  a  provision  for  he_r 
support,  and  Schmidt,  urtder  his  obli- 
gation to  support  her,  had  given  her 
some  security  for  such  support. 
(  Wolfe  agt.  Scroggs,  2  Keyet,  491.) 

37.  Where  a  mortgagor  of  personal  chat- 
tels  is    made  the  agent  of  the  mort- 
gagee, and  is  intrusted  with  the  man- 
agement and  sale  of  the  property  for 
the  benefit  of  the  mortgagee,  subject  at 
all  times  to  the  direction   and   control 
of  the  mortgagee  in   respect  to  such 
property,  it  is  a  question  for  the  jury 
to  determine  whether  the  transaction 
is  a  fraud  as  to  creditors.      ( Ostrander 
agt.  Fay,  2  Keyes,  586. ) 

MOTIONS  AND  ORDERS. 

1.  The  rule  is  well  settled,  that  a  judge 
granting  an  order  in  an  action,  can  ot 
his  own  motion,  or  upon  the  applica- 
tion of  the  party  aggrieved,  vacate  the 
order  complained  of.     (National  Oas- 
ligrit  Co.  agt.  O'Brien,  ante,  271.) 

2.  A  suit  in  equity,   and   an  injunction 
granted,   restraining    the    defendants, 
who  are  perfectly  solvent,  from  taking 
possession    of    personal    property,   to 
which  they  are  entitled  to  the  custody, 
will  be  dissolved,  upon  ex  parte  affi- 
davits.   ( Id.) 

3.  An   appellant  moving  to  vacate  the 
order  from  which  he  has  appealed,  is 
not  to  be  required   to  withdraw    his 
appeal     meanwhile.       (Belmont    agt. 
Mi*  B.  B.  Company,  6  Abb.,   If.   S., 
442.) 


4.  A  motion  should  not  be  denied  merely 
on  the  ground   that  a  motion   of  the 
same  nature  has   already  been   made 
and  denied,  if  new  facts  are  proven  on 
the  second  motion,  such  as  would  be 
ground    for    giving    leave   to  renew. 
( Butts  agt.  Burnett,  6  Abb  ,  N.  S.  302.) 

5.  An  order  requiring  a  husband  who  is 
plaintiff  in  a  divorce  suit,  to  pay  coun- 
sel fee  and  allowance  to  the  wife,  may 
be  enforced   by  the  court  by  allowing 
a  precept  to  issue  therefor.    (  Ward  agt. 
Ward,6Abb.,N.  S,79.) 

6.  In  case  of  any  doubt  as  to  the  plain- 
tiff's means,  the  application  for  a  pre- 
cept may  be  allowed  to  stand  over  with 
a  stay  a  of  proceedings,  upon  the  plain- 
tiff's paving  a  proper  part  of  the  sum 
required,  and  a  reference  being  direc- 
ted to  ascertain  his  means.    (Id.) 


MUNICIPAL   CORPORATIONS, 

1.  A    municipal    corporation,  like    any 
other,   may   enter    into  any    contract 
within  the  object  for  which  the  cor- 
poration was  created,  except  where  it 
is  restrained  by  some  legal  enactment, 
and  except  so  far  as  its  contracts  may 
be  subject  nevertheless  to  its  future 
exercise  of    its  legislative  authority. 
(Pullman  agt.   The  Mayor  &c.,  of  the 
city  of  New  York,  54  Barb.,  169.) 

2.  Where  the  board  of  trustees  of  an  in- 
corporated   village    consisted    of    six 
members,  three  of  whom  voted  to  if>i?e 
by  tax  a  sum  of   money  required  by 
statute  to  be  raised,  and  three  voted 
against  the  raising  of  the  same  : 

Held,  that  this  act  of  the  board  was,  in 
legal  effect,  a  refusal  to  raise  the  re- 
quired sum,  for  the  reason  that  a 
majority  did  not  vote  in  favor  of  the 
requisition.  (The  People  ex  rel.  The 
Board  of  Education  of  Saratoga  Spring  t 
agt.  Bennett,  54  Barb.,  480.) 

3.  By    an    act   of    the    legislature,  the 
trustees  of  a  village  were  authorized 
and  directed  to  issue  the  bonds  of  the 
village,  executed  by  them,  and  signed 
by  the  president  of  the  village,  to  a  spe- 
cified amount,  bearing  an  interest  not 
exceeding  seven  per  cent  per  annn  n, 
which  bonds  were  to  be  payable  with- 
in thirty  years,  the  interest  to  be  paid 
semi-annually ;  and  the  avails  of  such 
bonds  were  to  be  used  for  the  purpose 
of  supplying  the  village  with  water- 
A  form  of  bond  having  been  adopted 
by  the  trustees,  they  resolved  to  pro- 
ceed, and  execute  and  deliver  to  the 
commissioners   of  construction,  bonds 
of    different    denominations,    to    tha 
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amount  of  $25,000.  Bonds  so  prepared, 
•with  interest  coupons  attached,  in  the 
form  required  by  the  act,  having  been 
signed  by  the  trustees,  were  presented 
to  the  defendant,  who  was  president 
of  said  village,  for  hid  signature,  who 
refused  to  sign  such  bonds  and  coupons: 

Held,  that  a  mandamus  would  lie  to  com- 
pel the  defendant  to  sign  said  bonds 
and  the  coupons  attached.  ( The  People 
ex  rel.  ffathorn  agt  While,  54  Barb., 
622.) 

4.  One  who  accepts  an   office  nnder  a 
village  charter,  in  which  there  is  a 
reservation    of   the    right  to    amend, 
takes  the  office  and  becomes  liable  to 
perform   all  iti  duties,  subject  to  the 
right  of   the  legislature  to  amend  the 
charter  by  imposing  new  duties  upon 
the  incumbent.     (Id.) 

5.  And  although  he   is  nnder  no  com- 
pulsion to  continue  to  hold  the  office, 
with  its  additional  duties,  yet  his  con- 
tinuance therein   after  the  imposition 
of  new  duties,  by  an  amendatory  act, 
subjects  him  to  the  liability  to  perform 
them,  and  estops  him  from   refusing 
to  perform  the  duties  thus  imposed. 
(18.) 

6.  His  performance  of  the  duties  of  the 
office,  after  the  going  into  effect  of  the 
new  act,  is  an  implied  acceptance  of  the 
office  with  ite  new  duties.     (Id.) 

7.  Where  by  law  it  is  made  the  duty  of  a 
municipal  corporation  to  pay   to  the 
owners  of  lands  appropriated  tor  pub- 
lic purposes,  the  amount  due  for  the 
same,  within  one  year  after  the  same 
shall   be  ascertained   on  the  report  of 
commissioners  appointed  for  that  pur- 
pose, an   action   will   lie   against  such 
corporation   for  such  amount  after  the 
Bame  becomes  due  and  payable.   (Oan- 
•owagt.  City  of  Buffalo,  1  Keyes,  454.) 

8.  It  feenu,  that  if  the  fund  out  of  which 
such  amount  to  be  paid  is  to  be  raised 
by  an   assessment  to  be  made  by  the 
corporation  for  that  purpose,  and  the 
corporation   neglect  or  refuse  to  make 
such  assessment,  that  mandamus  would 
be  the  proper  remedy.     (Id.) 

9.  Where,    by    the    charter,    the    sums 
awarded  for  damages  are  not  declared 
to  be  a  debt  against  the  city,  or  when 
it  is  not  made  the  duty  or  the  city  to 
pay  the  same,  the  bnlv  obligation  rest- 
ing upon  the  corporation  is  to  pnt  the 
necessary  machinery  in  motion  nocord- 
ing  to  the  requirements  of  the  statute. 
(Id.) 

10.  Where    a     municipal     corporation, 
through  it*  authorized  agents,  the  com- 


mon council,  enters  into  a  contract 
with  an  individual,  requiring  on  ita 
part  the  payment  of  moneys  (which 
the  common  council  have  power  to 
collect  by  assessment  upon  property  to 
be  benefited  by  the  execution  of  the 
contract),  an  action  will  lie  against  the 
corporation,  for  moneys  due  upon  such 
contract,  through  the  default  of  the 
common  council  to  enforce  the  collection 
of  such  assessment.  (Baldwin,  agt.  City 
of  Omeffo,  2  Keyet,  132.) 

11.  But  otherwise,  if  the  contractor 
agrees  to  receive  payment,  specifically 
from  the  monevs  to  be  assessed  and, 
collected  upon  the  benefited  properly. 
(See  19  If.  r.,  326.  Id.) 

NE  EXEAT. 

1.  Section  468  and  471  of  the  Code  of 
Procedure  continue  the  writ  of  ne  exeat 
and  the  power  to  issue  it,  as  a  statutory 
remedy,  in  the  gnpreme  court.     (Breck 
agt.  Smith,  54  Barb.,  212.) 

2.  Where  a  defendant  does  not  move  to 
vacate  an  order  for  a  ne  exeat,  on  the 
ground  that  he  is  in  custody  under  the 
writ,  but  as  having  been   discharged 
from  custody  on  giving  bail  or  security 
to  the  sheriff;   and  in   this  notice  of 
motion  he  does  not  ask  to  have  the 
bail-bond  or  undertaking  given  up  to 
be  canceled,  it  is  not  erroneous  for  the 
court  to  deny  the  motion  ;   as  the  writ 
can  do  him  no  harm,  if  he  does  not  in- 
tend to  leave  the  jurisdiction.     (Id.) 

3.  Although  the  oodifiers  may  hare  in- 
tended to  abolish  the  writ  of  tie  exeat, 
it  teem*  they  did  not  succeed  in  doing 

80.      (Id.) 

NEGLIGENCE. 

1.  In  an  action  against  a  railroad  compa- 
ny, by  administrators,  to  recover  dam- 
ages for  the  death  of  their  intestate, 
caused  by  the  alleged  wrongful  act, 
neglect,  '&c.,  of  the  defendant,  the 
judge  charged  the  jnrv  that  persons  ap- 
proaching a  railroad  in  plain  sight  are 
bound  to  look  and  see  if  any  train  is 
comintr  ;  that  if  they  look  npnnd  down 
the  road  as  men  of  ordinary  prndence 
would  do  in  traveling  near  a  railroad, 
and  are  not  negligent,  the  plaintiffs,  iu 
an  action  against  a  railroad  company, 
for  damages,  are  entitled  to  recover,  if 
the  persons  in  charge  of  the  railroad 
were  negligent: 

IJfld,  that  this  was  a  correct  statement 
of  the  rule  in  resj>ect  to  the  conduct  of 
a  plaintiff,  in  such  cases.  (Havent  agt. 
Erie  Railway  Company  53  Barb.  328.) 
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2.  It  is  not  a  question  of  law  how  far  a 
man  should  look,  in  such  a  case,  but  he 
must  use  his  eyes  and  his  ears,  in  view 
of  the  circumstances,   as  men  of  ordi- 
nary prudence   would  do  in  like  cases. 
And  this  rule  is  one  for  the  jury  to  ap- 
ply.     (Id.) 

3.  It  is  not  error  for  a  judge  to  refuse  to 
charge  that  '•  it  matters  not  whether 
the  bell  was  rung  the  distance  of  eighty 
rods,  if  it  was  rung  far  enough  from 
the  crossing    to    warn    passers    bv. " 
The  statute  having  provided  that  this — 
"  far  enough  to  warn  passers  by  " — shall 
be  eighty  rods,  the  jury  have  no  right 
to  change  the  rule  as  th'ns  fixed    (Id.) 

4.  If  a  ferry  company,  at  the  very  thresh- 
hold  of  it's  gate,  places  a  log,   against 
which  its  passengers   would  be  in  dan- 
ger of  stumbling  in  the  dark,  it  is  bound 
to  do  every  thing  in  its  power  to  gnard 
against  the  danger.   If  it  omits  to  place 
a  light  near  the  obstruction,   for  the 
protection  of  passengers  upon  its  boats, 
it  is  guilty  of  negligence.  (Osborn  agt. 
Union  Ferry  Company  53  Barb.,  629.) 

5.  The  ordinary  rule  that  a  master  is,  in 
all  cases,  liable  for  the  negligence  of 
his  servant,    does    not,   unqualifiedly, 
apply  to  injuries  caused  by  the  negli- 
gence of  a  contractor,   or  his  employ- 
ees.   Tet  where    the    contractor    has 
stipulated   to  use,   the   necessary  pre- 
cautionary measures  to  protect  the  pub- 
lic against  accidents,  the  owner  or  em- 
ployer is  relieved  from  responsibility. 
\Id.) 

6.  In  the  exercise  of  his   lawful   rights, 
every  man   has  a  right  to  act  on  the 
belie'f  that  every   other  person  will 
perform  his  dutv  and  obey   the  law ; 
and  it  is  not  negligence  to  assume  that 
he  is  not  exposed   to  a  danger  which 
can  only  come  to  him  through  a  disre- 
gard of  law  on  the  part  of  some  other 
person.     (Jetter  agt.  N.  Y.  d>  H.  B.  B. 
Co.,2Keye>,  154.) 

7.  At  a  regimental    parade  for  military 
exercise  and   review,  where  a  part  of 
the  exercise  was   to  fire  with   blank 
cartridges,  one  of  the  spectators,  sta- 
tioned outside  of  the  pickets,  in  front  of 
the  regimental  line,  and  distant  about 
three  hundred  and  fifty  feet,  was  hit 
and  severely  wounded  by  a  ball  from 
one  of  the  discharged  pieces  :     Upon 
an    action    for  damages,   against    the 
colonel  of  the  regiment  who  gave  the 
ordei  to  fire,  he  was  held   liable  for 
any  possible  negligence  on  his  part  by 
reason  of  which  such   accident  could 
occur.      (Castle  agt.  Duryea,  2  Key  eg, 
169.) 

8.  The  particular  negligence  in  this  case 


would  seem  to  have  consisted  in  firing 
at  all  towards  a  crowd  of  people  within 
musket  range,  where  it  could  not  be 
positively  known  that  no  one  musket  in 
the  whole  regiment  contained  any- 
thing more  than  a  blank  cartridge. 
(Id.) 

9.  For  discussion   of   the  question,   not 
passed  upon  by  the  court,  \vhether  the 
defendant  was  not  liable  in   damages 
for  the  accident,  whatever  precautions 
he  may  have  taken  to  prevent  it,  see 
opinion.     (Id.) 

10.  Though  the  language  of  a  stock  cer- 
tificate  may  be  such    as   to    put  the 
transferee  on  inquiry,  he  is  not  charge- 
able with   negligence,  if  he  makes  in- 
quiry of  the  assignor,    who,  knowing 
the  truth,  deceives  him.     (Johnson  agt. 
ffal/wrn,  2  Keye*,  476.) 

NEGOTIABLE  PAPER. 

1.  Parties  to  protested  negotiable  paper 
mav,  by  special  agreement,  provide  for 
taking  np  such  paper,  without  altering 
the  status  of  their  legal  rights  in  re- 
spect   to  each   other.     (Freeland  agt. 
Van  Campen,  1  Keyes,  39.^ 

2.  The. mere  fact  of  indorsement  of  nego- 
tiable paper  gives  no  right  of  action 
against  the  indorser.     His  contract  is 
conditional,  and  depends  on  facts  out- 
side the  written  instrument.   (Conkling 
agt.  Gandall,  1  Keyes,  228.) 

3.  His  promise  to  pay  is  conditioned  that 
the  holder  shall   p'resent   the  note  for 
payment;  and  if  the  payment  is  re- 
fused, notice  shall   be  given  to  him  at 
the  time  and  in  the  manner  required  by 
law.     (Id.) 

4.  Facts  necessary  to  be  proved   to  sus- 
tain  an  action  must  be   stated  in  the 
complaint  as  giving  a  cause  of  action. 
(Id.) 

NEW  TRIAL. 

1.  A  new  trial  will  be  granted  in  the  fol- 
lowing cases,  where  it  is  moved  for  in 
time. 

1.  [f  evidence  material  to  the  verdict, 
during  the  progress   of  the   trial,  was 
either  improperly  received  or  rejected. 

2.  If  the  judge  has  misdirected  the 
jury,  or  omitted  to  direct  them  at  all, 
on  some  point  of  law  material  and  rela 
tive  to  the  case. 

3.  Where  the  judg_e  is  disqualified  by 
reason  of  pecuniary  interest  in  the  sub- 
ject matter  before  the  court. 

4.  If  the  successful   party,  or    any 


NEW  YORK  PEACTICE  REPORTS. 


617 


Digeot. 


officer  of  the  court,  or  the   jury  have 
beeii  guilty  of  gross  misconduct 

5.  If  a  mistake  Las  been  made  in 
entering  the  verdict. 

fi.  If  the  damages  awarded  are  glar- 
ingly excessive  or  palpably  insufficient. 

7.  Where  it  is  made  out  that  the  ver- 
dict was  by  surprise,  or  that  new  mate- 
rial evidence  has  beeu  discovered  sut>- 
Bequent  to  the  trial. 

8.  Where  the  verdict  was  procured 
by  fraud,  perjury  or  conspiracy. 

9.  Where  the   verd'ct  ia  manifestly 
against  the  weight  of  evidence. 

10.  Generally,   upon    satisfying  the 
court  that  there  has  been  a  miscarriage 
of  justice. 

11.  Cases  of  false  verdicts,  without 
corruption    or  bad   intentions  of    the 
juries — they  may  have  heard  too  much 
of  the  case  before  the  trial,  and  imbibed 
prejudices,  without  knowing  it. 

J2.  Where  the  case  may  be  intricate 
and  the  jury  have  been  so  long  en 
gaged  in  it,  as  to  distract  and  confound 
their  attention.  Most  generally  ver- 
dicts include  legal  consequences  as  well 
as  propositions  of  fa«t,  and  in  drawing 
inferences  from  facts,  the  jury  may 
mistake  and  infer  directly  contrary  to 
law.  (Meyer  agt.  Fieget,  ante,  424.) 

2.  In  this  case,  a  new  trial  was  denied  on 
the  ground  that  the  evidence  which  was 
claimed  to  be  newly  discovered,  was 
not  in  fact  newly  discovered,  because, 
1st,  the  source  of  it  was  known   in  the 
transaction  from  the  start,  and  during 
the  two  former  trials  ;  and,  2d,  the  evi- 
dence thus  sought,  if  given,  would  be 
entirely  immaterial.     (Id.) 

3.  Where  the  general  term  of  this  court, 
on  a  regular  call  of  a  cause  on  the  cal- 
endar, take  a  submission  of  the  cause 
for  decision,  from  the    plaintiff's  attor- 
ney— he  declining  to  take  the  default 
of  "the  defendant,  his  attorney  not  ap 
pearing,  and  order  that  the  cefendant's 
attorney  have  notice  of  such  submiss- 
ion, and  permission  to  submit  his  points, 
which  submission  is  not   made  by  the 
defendant  during  the   term,  although 
regularly    notified    by  the  plaintiff's 
attorney,  in  pursuance  of  such  order  ; 
a  subsequent  general  term  of  the  court, 
cannot,   by   calling  such   submission  a 
default,   and  on  motion  of  the  defen- 
dant, set    aside  such  submission,  and 
grant  an  order  for  a  new  trial.    (BolUt 
agt.  Duff,  ante,  492.) 

4.  It  is  the  plain  duty  of  the  justices,  to 
whom  the  cau*e   was  submitted,  not- 
withstanding the   orders  of  the  subse- 


quent general  term,  to  decide  and  dis- 
pose of  the  cause.     ( Id.) 

5.  Evidence  discovered  by  and  within 
reach  of  a  party,  after  the  close  of  the 
evidence,  but  before  the  completion  of 
the  trial  and  the  submission  of  the  case 
to  the  jury,  is  not  newly  discovered 
evidence,  on  account  of  which  a  new 
trial  will  be  granted  at,  special  term. 
(Dodge  agt.  New  York  &  Washington 
Steamthip  Co..  6  Abb.  N.  S.,  451.) 

5.  In  such  case  the  party  must  proceed 
by  motion  before  the  final  determina- 
tion of  the  trial,  for  permission  to  in- 
troduce such  evidence ;  ittid  if  the 
justice  presiding  at  the  trial,  upon  the 
objection  of  the  other  side,  refuses  to 
give  such  permission,  the  question 
whether  such  refusal  constitutes  error, 
for  which  a  new  trial  will  be  granted, 
•is  to  be  tested  by  the  same  rules  which 
it  would  be  necessary  to  apply  in  the 
decision  of  a  motion  for  u  new  trial 
upon  the  ground  of  the  discovery  of 
the  same  evidence  since  the  trial,  if 
such  was  the  fact.  (Id.) 

NEW   YORK    CITY. 

1.  An  injunction  will  not  be  issned  to 
restrain  the  corporation  of  the  city  of 
New  York  from  entering  into  a  con- 
tract, where  there  is  no  valid  statute 
preventing  the   making  of  such   cou/ 
tract,  and  the   case   presents  no  case 
justifying  the  interference  of  the  court 
on  the  ground  of  fraud.     (Pullman  agt. 
The  Mayor  &c.,  of  the.  city  of  New  York, 
bABarb.,  169.) 

2.  The  common  council   of   the  city  of 
New  York  are  authorized  to  assess  the 
costs  af  a  local  improvement  upon  the 
property  benefited    thereby.      (Matter 
of  the  application  of  Tappan,  54  Barb. 
5S5.)     J 

3.  The  fees  of  the  officers  who  do  this 
duty  are  a  part  of  the  costs  of  the 
work.     (Id.) 

4.  No  confirmation  of  such  assesments, 
by  the  common  council,  is  necessary  ; 
that  duty  devolving  upon   the  board 
of  revision  created  bv  chapter  308  of 
the  laws  of  1861.     (I'd.) 

5.  If   the    names    of    tTie    owners   and 
occupants  of  property  assessed  are  the 
same,  in   an  assessment,  as  upon  the 
tax  lists  of  the  previous  years,  this  ia 
all  the  law  requires  in  respect  to  the 
mode  of  stating  the  names  of  owner* 
and  occupants.     (Id.) 

6.  The  common  council  has  the  power, 
by  ordinance,  to  direct  the  tilling  of 
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sunken  lots,  and  in  case  it  deems  it 
necessary,  to  do  the  same  at  the  ex- 
pense of" the  owners,  forthwith.  (Id.) 

7.  It  is  the  duty  of  the  common  council 
to  assess  the  cost  of  the  improvement 
upon  the  property  benefited,  and  not 
to  cast  that  burthen  upon  the  tax-pay- 
ers at  large.     (Id.) 

8.  In  a-tax  levy  for  the  county  of  New 
York,   passed    by    the    legislature  of 
1860,  the  supervisors  were  empowered 
to    raise  and   collect    not    exceeding 
$80.000,     to    pav     whatever    amount 
should  be   found   due   to  contractors, 
with  certain  commissioners  of  records 
appointed  by  a  law  of  1855,  and  the 
comptroller  of  the  city  was  authorized 
to  pay,  from  the  amount  so  collected, 
whatever  sum  should  be  judicially  de- 
termined to  be  due : 

Held,  that  inaction  and  delay  by  the 
board  of  supervisors  to  raise  the  re- 
quired amount,  was  equivalent  to  a  re- 
fusal to  comply  with  the  law.  (Peo- 
ple agt.  Board  of  Supervisors.  &c..  2 
Keyet,  288.; 

9.  Also,  that  the  alleged  unconstitution- 
ally of  the  act  of  1855,  under  which 
the  said  commissioners  were  appoint- 
ed, was  not  involved   upon   a   motion 
for  a  mandamus  requiring  the  board  of 
supervisors   to  raise  the  amount  certi- 
fied by  the  commissioners  to   be  due 
within  the  sum  authorized  to  be  raised. . 
That  question  could  be  raised  and  dis- 
posed of  upon  the  judicial  determin- 
ation to  be  had  before  the  comptroller 
was  authorized  topay.     (Id.) 

10.  Where  parties  formed  themselves  into 
a    voluntary   association    for  cleaning 
Broadway  in  the  citv  of  New  York, 
and  thereafter  applied  for  and  obtain- 
ed the  passage  of  a  resolution  by  the 
common  council   directing  the   comp- 
troller to  draw  his  warrant  in  favor  of 
such   association  for  a  balance  due  to 
the  contractors  with   said  association, 
who  did  the  work,  it  was 

Seld,  that  such  resolution  was  in  viola- 
tion of  the  city  ordinances  relating  to 
work  done  or  to  be  done  for  the  cor- 
poration. ( Hmigkwout  agt.  Mayor  of 
New  York,  2  Keyes,  419.) 

11.  The  ordinance  requiring  all  work  to 
be  performed  by  contract,   and  these 
contracts  to  be  authorized  by  the  com- 
mon coun<  il.  implies  that  the  contract 
is    to  precede  the   execution    of   the 
work.     (Id.) 

12.  Further,   the  uuty  of   making  such 
contract,  is  by  law  committed  to  the 
street  inspector,  and,  it  seems,  could  not 


be  legalized  by  the  common  council 
without  his  intervention.     (Id.) 

13.  Whether  the  work,  having  been 
performed  voluntarily  bv  an  associ- 
ation of  merchants,  was  done  at  all  for 
the  corporation,  so  as  to  form  any  con- 
sideration for  the  resolution,  outre. 
(Id.) 


NOTICE. 

1.  If  it  be  held,  as  it  must,  that  the  con- 
stitution does  not  positively  require 
personal  notice  in  order  to  constitute  a 
legal  proceeding  due  process  of  law, 
then  it  belongs  to  the  legislature  to 
determine,  in  the  particular  instance, 
whether  the  case  calls  for  this  kind  of 
exceptional  legislation,  and  what  man 
ner  of  constructive  notice  shall  be 
sufficient  to  reasonably  apprise  the 
party  proceeded  against  of  the  legal 
steps  which  were  taken  against  him. 
(Campbell  agt.  Evans,  54  Barb.,  566.) 


NUISANCE. 

1.  A  complete  and  adequate  remedy  in 
cases  of  nuisances,  in  favor  of  all  per- 
sons specially   injured  by  them,  when 
thejr  are  of  a  public  nature,  can  be  ad- 
ministered in  this  court  unembarrassed 
by  the  technical  rules  prevailing  upon 
the  subject  in  courts  of  law.     (Knox 
agt.  Mayor  &c  of  New  York,  ante,  67.) 

2.  Therefore,  a  tenant  for  a  term  of  years 
not  being  the  owner  in  fee  of  the  prem- 
ises, may  bring  an  equitable  action,  to 
abate   a  public  nuisance  specially  in- 
jurious to  himself,  although,  before  the 
Code  his  only  remedy,  by  way  of  act- 
ion, would  have  been  that  of  "a  special 
action  on  the  case  for  the  recovery  of 
damages.     (Id.) 

3.  The  placing  a  piece  of  timber  in  the 
public    street,    and  keeping  it  there  is 
the  commission   and   continuance  of  a 
nuisance,  being  an  obstruction  of  the 
full  and  free  enjoyment   of  the  ease- 
ment.    (O»borne    agt.      Union     Ferry 
Company,  53  Barb."629.) 

4.  The  public  being  entitled  to  the  use  of 
the  street  or  highway,  whoever,  with- 
out special   authority,   obstructs  it,  or 
renders  its  use    hazardous,    by  doing 
any  thing  upon,  above,  or  below,  the 
surface,   is  guilty  of  a  nuisance ;  and 
any    one    sustaining    special    damage 
from  it,  without  any  want  of  due  care 
to  avoid  injury,  has  a   remedy  against 
the  person    continuing   the  'nuisance. 
(Id) 
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5:  The  act  is  wrongful,  and  does  not  in- 
volve a  question  of  mere  negligence. 
Consequently,  even  if  the  contract  be 
tween  the  owner  of  the  property  an( 
one  undertaking  to  make  improve 
menU  thereon,  contains  a  provision 
that  the  latter  shall  use  all  precaution- 
ary measures  to  protect  the  public,  such 
'owner  will  nevertheless  be  liable  for 
any  damages  sustained  by  an  individ- 
ual in  consequence  of  the  placing  and 
continuance  of  a  nuisance  in  the  pub- 
lic street,  at  the  procurement  and  with 
the  concurrence  of  the  owner  of  the 
property.  (Id.) 


OFFICERS. 

1.  The  governor  has  no  power,  during  a 
recess  of  the  senate,  and  without  its 
consent,  to  appoint  a  major-general  of 
the  state  national  guard,  to  till  a  va- 
cancy occurring,  in  time  of  peace. 
(People  agt.  Molineux,  53  Barb.,  9.) 

2  The  act  of  1849.  "to  provide  for  filling 
vacancies  in  offices,  was  passed  to 
provide  for  the  filling  of  vacancies  in 
elective  offices,  ouly.  (Id.) 

3.  There  is  either  a  casus  omissus  in  the 
statute,  on  this  subject,  or  the  legisla- 
ture has  intentionally  left  a  vacancy  in 
the  office  of  major-general  occurring  in 
time  of  peace,  to  be  tilled  in  the  or- 
dinary way,  viz-,  by  a  simple  devolu- 
tion of  the  command  upon  the  officer 
next  in  rank.     (Id.) 

4.  When  an  officer  sees  fit  to  go  beyond 
the  power  of  the  process,  or  for  any 
other  reason,  when    sued,  it  becomes 
necessary  for  him  to  prove  a  judgment, 
he,  no  more  than  any  other  party,  can 
do  so,  withiout  having  alleged  its  ex- 
istence, in  his  aiiHwer.     (Deivn.it  agt. 
Snell,  54  Barb.,  411.) 

5.  Where  the  real  defense  is  new  matter, 
viz.,  a  justification  for  taking  property 
under  a  judgment  and  execution,  if  the 
defendant  is  another  officer,  and  relies 
entirely    upon    the    execution,    as    a 
defense,  and  nothing  beyond   it,  it  is 
sufficient  for  him  merely  to  set  forth 
the  fact ;  but  if  he  desires  to  go  further, 
or  it  becomes  necessary  to  inquire  into 
the  consideration  of  the  judgment,  he 
must  plead  such  judgment,  and  set  it 
forth    in    his    answer.      And    having 
averred  the  existence  of   a  judgment, 
he  will  be  at  liberty  to  prove  it,  and 
then  to  show  its  consideration  without 
having  averred   it,  if  material  U>  an- 
swer any  fact  proved  by  the  plaintiff. 
(Id.) 

6.  There  can   be  110  difference   in  the 


powers  of  the  same  character  of  ofli 
cere,  whether  performing  their  duties 
under  the  general,  or  the  state  govern- 
ments. The  common  law  prevails  in 
both.  (Hawley  agt.  Butler,  54  Barb., 
490.) 

7.  The  official  character  of  the  officers  of 
a  municipal  corporation  may  be  proved 
by  showing  them  to  be  officers  de  fac- 
to. (  Woottty  agt.  Trustee*  Village  of 
Bondout,  2  JKeyei,  603.) 


OPINIONS  OP  WITNESSES. 

1.  Where  a  warranty  is  special,  the  dam- 
ages are  necessarily  special,  and  must 
be  estimated  bv  the  jury,  and  not  by 
the  opinion   of  witnesses.      ( Whitney 
agt.  Taylor,  54  Barb.,  536.) 

2.  There  being  no  market  value  for  preg- 
nant mares,  for  livery  purpotet,  a  wit- 
ness cannot  be  asked  the   value  of  a 
mare  in  that  condition  for  livery  pur- 
potes,  and  her  value  if  not  in  that  con- 
dition, and  then  give  his  opinion  as  to 
the  difference  in  value.     (Id.) 


OSWEGO  CITY. 


1.  The  provisions  of  sections  two,  six- 
teen, and  nineteen,  of  title  five,  of  the 
charter  of  the  city  of  Oswego  (chap. 
116,  Law» of  1848),  restricting  the  pow- 
er of  the  common  council  to  incur  lia- 
bilities on  behalf  of  the  city,  and  to 
levy  taxes  to  discharge  the  same,  do 
not  embrace  the  making  of  local  im- 
provements, the  expense  of  which  ia 
to  be  assessed  upon  and  borne  bv.the 
property  benefited  thereby.  (Baldwin 
agt.  City  of  Oncego,  2  Key  a,  132.) 


PARTIES.. 

1.  In  an  action  against  a  married  woman 
for  tre*pa*i  committed  by    her  cattle 
upon  the  lands  of  the  plaintiff,  her  hus- 
band need  not  be  joined  as    a  party 
defendant.  (Boute  agt.  Smith,  ante,  37. ) 

2.  Where  a  cause  of  action  sounding  in 
tort  is  stated  in  the  complaint,  against 
a  married  woman,  her  husband  is  prop- 
erly joined  with  her  as  a  defendant  in 
the'  action.     (Anderton  agt.   Hill,   53 
Barb.,  238.) 

1.  If  the  holder  of  a  proirnscory  note  ia 
legally  in  possession  of  it,  and  entitled 
to  receive  pavment  of  it,  be  is  the  pro- 
per plaintiff  in  its  prosecution.  (Wil- 
liamt  agt.  Brwcn,  2  Keyet,  486.) 
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PARTNERS  AND  PARTNERSHIPS. 

1.  Where  it  appears  that  the  partnership 
between   the   plaintiff  and  the  defen- 
dants is  positively  denied,  that  a  very 
email    proportion  of  the    partnership 
capital  was  originally  contributed  by 
the  plaintiff,  and  that  by  the  allowance 
of  an  injunction  and  the  appointment 
of  a   receiver,  the   large   partnership 
business  will  be  arrested  and  perhaps 
ruined,  the  order  for  an  injunction  and 
receiver  will  be  set  aside,   on  the  de- 
fendants giving   ample    security  that 
they  will  pay  the    plaintiff  any  sum 
found  to  be  due  him  on  a  proper  ac- 
counting. (Popper  agt  ScJteider,  ante, 
34.) 

2.  A  provisional   remedy  is  only    anxil- 
liary  to  ultimate  relief,  and  should  nev- 
er usurp  or  anticipate  the  office  and  ef- 
fects of  a  trial  on  the  merits.   (Id.) 

3.  Where  on  the  dissolution  of  a  copart- 
nership, the  retiring  partners   take   a 
bond   of  indemnity   of  the  remaining 
partner,  with  a  surety,  to  pay  all  the 
partnership  debts  &c  ,  the  landlord  of 
the  premises  can  not  sustain  an  action 
on  the  bond  for  rent  due  from  the  part- 
nership, or  from  the  remaining  partner. 
There  is  no  privity  of  contract  between 
the  parties  to  the  action.     (Mackintosh 
agt.  Fatman,  ante,  145.) 

4.  Although,   where  there  is  a  general 
partnership,  and  one  of  the  firm  bor- 
rows money  in  the  name  and  upon  the 
credit  of  the  firm,  the  lender  may  re 
cover  against  the  firm,  if  he  has  acted 
in  good  faith,  notwithstanding  that  the 
money  was  ultimately  misapplied  by 
the  partner  borrowing  it;  yet  if  the 
lender  knows,  at  the  time  of  the  loan, 
that  it  is  the  intention  of  the  borrower 
to  apply  it  to  his  individual  use,  and 
afterwards  it  is  so  applied,  he  cannot 
recover  from  the  firm  ;  or  if  he  has  good 
reason  to  believe  from  surrounding  cir- 
cnms  ances,  that  such  is  the  intention 
of  the  borrower,  he  is  put  upon  inquiry 
to1  ascertain  from  the  otuer  members  of 
the  firm  whether  the  loan  is  sought  to 
be  made   with   their  consent  and  for 
their  use.  (Billings agt.  Meias.'SS  Barb. 
272.) 

5.  When  a  banker  has  the  funds  of  a 
firm  deposited  with  him  for  the  pur- 
pose of  its  especial  business,  and  when 
he  knows  that  one  of  the  firm  is  en- 

faged  in  individual  speculations,  and 
e  transfers  these  funds  to  the  sepa- 
rate account  of  this  member,  and  with 
knowledge  that  the  latter  appropri- 
ates the  funds  to  such  speculations,  the 
banker  is  liable  for  the  funds  thus  mis- 


applied, unless  thev  first  assure  him  of 
their  consent,     (fd.) 

6.  Where  part  owners  of  a  vessel,  then 
under  charter  to  a  foreign  government, 
assigned  to  the  plaintiffs  all  their  inter- 
est in  said  charter,  and  in  and  to  the 
freight  to  be  earned  under  the  same : 

Held,  in  an  action  brought  by  the  plain- 
tiffs to  recover  their  share  of  the  freight 
earned  by  the  vessel  during  the  last 
voyage,  that  such  freight  was  subject 
to  an  accounting  between  the  several 
co-owners,  for  all  previous  voyages ;  it 
appearing  that  the  former  voyages  and 
the  one  in  question  were  all  one  entire, 
connected  and  continued  partnership 
transaction.  And  that  the  rights  of  the 
plaintiffs,  as  assignees,  were  only  in 
and  to  the  balance,  which  on  a  settle- 
ment of  the  accounts  of  said  several 
voyages,  between  said  co-owners.might 
be 'found  due  to  the  plaintiff's  as  such 
assignees.  (  Williams  agt.  Lawroice, 

53  Barb.,  320.) 

7.  It  is  not  necessary  to  the  validity  of  a 
release  or  discharge  of  one  of  the  co- 
partners of  a  dissolved  firm  from  a  debt 
or  liabilty  of  the  partnership,  that  he 
should  have  made  actual  payment  of 
any  part  thereof  to  the  creditor.    It  is 
enough  that  for  any  reason  ihe  creditor 
discharges  or  releases  him  in  the  terms 
required  by  the  laws  of  1838.  ch.  257, 
and  laws  of  1845,  ch.  348.    It  makes 
no  difference  with  the  rights  or  obliga- 
tions of  his  associate  debtors  whether 
he  obtained  ihe  discharge  with  or  with- 
out payment :  unless  such  payment  ex- 
ceeds his  proportionate   part    of   the 
whole  demand;    for  the  act  of  1838 
makes  him  responsible  over  to  his  co 
debtors,  notwithstanding  the  dUchargr 
by  the  creditor,  to  the  full  amount  o 
his  proportionate  share,  less  what  hr 
has  paid  to  the  creditor,  if  any  thing 
upon  obtaining  such  discharge.     (Ben 
nett  agt  Buchan,  53  Barb.,  578.) 

8.  One  partner  cannot  arrest  his  copart 
ner.    The  very  nature  of  a  partner 
ship  forbids  this.     (Smith,  agt.  Small 

54  Barb.,  223.) 

9.  Each  partner  is  a  joint  owner,  as  well 
of   capital   as  of  property   purchased 
with  it.     If  the  capital  be  mieappro 
priated,  by  a  partner,  no  remedy  is 
furnished  by  action  at  law ;    unless  a 
balance  be  struck  and  a  promise  made, 
to  pay  the  same.     (Id.) 

10.  Where,  by  an  agreement,  there  is  to 
be  a  joint  contribution  of  capital,  by 
the  parties,  and  there  is  a  joint  owner- 
ship of  the  property,  and  an  agreement 
to  share  profit  and  loss,  the  parties  are 
partners.    (Id.) 
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11.  If,  under  such  an  agreement,  some 
of    the    partners    receive,  from    the 
others,  a  sum  of  money  to  be  appled 
to  the  purchase  of  Ijhe  article  in  which 
the   parties  are   to  deal,  and   for  the 
buying  and  selling  of  which  the  part- 
nership was  formed,  which  they  fail  so 
to  apply,  an  order  of  arrest  cannot  be 
granted.     (Id. ) 

12.  Nor  will  an  order  of  arrest  be  granted, 
as  between  partners,  where  it  appears 
that  the  sum  claimed  of  the  defendants 
was  only  the  difference  between  the 
price  at  which  the  plaintiffs  directed 
tin-  partnership  purchases  to  be  made, 
by  the  defendants,  and  the  sum  actually 
paid  by  the  latter  therefor,  and  which 
they  claim  was  to  be  charged  against 
their  share  of  the  profits,  upon  final 
settlement.     (Id.) 

13.  The  rale  is  well  settled  that  one  part- 
ner cannot  sue  his  copartner,  at  law, 
except  upon  a  balance  struck,  or  an 
express  promise,  upon  a  full  settlement 
of  the  partnership  transactions.    (Buell 
agt  Colt,  54  Barb.,  353.) 

14.  A  partnership  existing  between  the 
plaintiff,  W.,    S.  and   the  defendant, 
under  the  name  and  firm  of  8.  &.  Co., 
the  defendant  and  S.,  on  the  30th  of 
November.  1853,  sold  their  interest  in 
the  firm  to  the  plaintiff  and  W.,  who 
agreed  to  take  the  same  and  pay  the 
debts  of  the  firm,  provided  the  assets 
should  be  sufficient.    At  this  time  the 
fiim  was  indedhted  to  J.  C.,in  the  sum 
of  $4000  and  to  W.  C.,  in   the  sum  of 
$2520.      J.  C.'a  debt  went  into  judg- 
ment, and  the  plaintiff  and  W.  paid, 
upon  the  execution,  $1500.  In  January, 
1857,  the  plaintiffs,  and  W.  met,  with 
J.  C.,  ana  liquidated   the  sum  due  to 
J.  ('.  at  $2760,  and  it  was  agreed  be- 
twen  the   plaintiff,  W.  and  S.  and  the 
defendant,  that  each  should   pay  one 
quarter  of  that  sum.     The  defendant 
not  having  paid  liis  share  of  the  debt 
to  J.  C.,  it  was,  in  September,  1857, 
agreed  between  the   partners  that  S., 
W.  and  the  plaintiff  should  each  pay 
one  quarter   thereof  to  J.    C.,  (being 
$182.58  each,)  and  that  the  defendant 
should  give  his   note  to  each  for  one 
quarter.    Accordingly,  the   defendant 
made  his  four  notes,  "for  $182.58  each, 
one  payable  to  the  plaintiff,  one  to  S., 
one   to  W.   and    one    to    .}.    C.,   and 
delivered  them  to  J.  C.,  to  be  delivered 
to  the  payees  when  they  should  each 
secure  one  quarter  of  the  sum  due  to 
J.  C.     The  plaintiff,  S.  and  W.,  each 
secured  to  J.  C.  one  quarter,  and  J.  C. 
thereupon   delivered   to    the   plaintiff 
and  W.  two  n^tes   for  $182.58  each, 
being  the   notes  sued   on.    The  debt 
due  from  the  firm  to  W.  C.  went  into 


judgments,  which,  on  the  9th  of  August, 
J85p,  amounted  to  $2394.60.  S.,  the 
plaintiff,  W.  and  the  defendant  there- 
upon agreed  with  each  other,  for  the 
purpose  of  getting  time,  to  put  the 
amount  of  the  judgments  into  five 
notes,  each  agreeing  to  pay  one  quarter 
of  each  note,  as  it  full  due.  Five  notes 
were  accordingly  executed  and  deliv- 
ered to  W.  C.,  the  first  two  of  which 
were  paid  by  the  parties,  as  agreed, 
and  the  last  three  were  paid  by  the 
plaintiff  S.  and  W.  The  plaintiff  paid 
one  quarter  thereof,  for  the  defendant, 
which  the  latter  afterwards  promised 
to  repay  him,  and  W.  paid  for  the 
defendant  the  same  amount,  and  after- 
wards assigned  to  the  plaintiff  his  note 
and  the  claim  for  the  money  thus  ad- 
vanced for  the  defendant.  There  never 
was  any  accounting,  or  settlement  of 
the  partnership  matters,  between  the 
parties,  and  the  plaintiff  and  W.  had 
not  accounted  for  the  effects  of  the  firm 
•which  passed  into  their  hands : 

Held,  1.  That  the  contract  between  the 
parties,  dated  November  30,  1853,  dis- 
solved the  copartnership  of  S  &..  Co., 
and  by  force  of  it  the  assets  of  the  firm 
passed  to  the  plaintiff  and  W.,  who 
were  bonnd  thereafter  to  pay  and 
satisfy  the  debts  of  the  firm,  provided 
the  assets  transferred  to  them  were 
sufficient  for  that  purpose.  2.  That 
the  debts  due  to  J.  C.  and  W.  C.  being 
confessedly  the  proper  debts  of  the 
firm  of  S.  &•  Co.,  as  between  the  plain- 
tiff and  W.,  and  S.  and  the  defendant, 
the  two  former  became,  thereafter^tbe 
principal  debtors,  and  S.  and  th^tte- 
fendant  sureties  for  the  puyment  of 
the  said  debts,  to  the  extent  of  the 
value  or  amount  of  the  partnership  as- 
sets received  by  the  plaintiff  and  W. 
on  the  dissolution  of  the  firm,.  3.  That, 
as  between  themselves,  the  only  claim 
which  the  plaintiff  and  W.  could  there- 
after make  against  their  late  partners, 
was  that  they  should  contribute  rata- 
bly  to  the  payment  of  such  or  so  much 
of  the  partnership  debts  as  should  re- 
main unpaid,  after  all  the  partnership 
assets  received  by  them  under  the 
agreement  had  been  fully  exhausted 
and  applied  upon  such  debts.  4.  That 
the  "notes  so  given  by  the  defendant 
and  S.  to  the  plaintiff  a'nd  W.  were,  in 
legal  effect,  simply  accommodation 
notes,  representing  no  debr  or  liability 
from  the  makers  to  the  plaintiff  and 
W.,  but  were  mere  obligations  of  the 
sureties,  in  the  hands  of  the  principal 
debtors,  for  a  debt  which  such  princi- 
pals were  themselves  bound  to  pay.  5, 
That  the  notes,  not  being  given  upon 
any  settlement  among  the  partners,  or 
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upon  any  adjustment  of  their  accounts 
as  between  themselves,  and  there  hav- 
ing been  no  settlement  of  the  partner- 
ship accounts,  no  balance  struck,  and 
no  promise  to  pay,  they  were  not  legal 
liabilities  as  between  the  partners 
themselves,  and  could  not  be  enforced 
in  their  hands,  as  against  each  other, 
at  law  ;  and  the  plaintiff  could  main- 
tain no  action  on  them,  or  any  of  them, 
at  law ;  his  only  remedy  against  the 
defendant  being  in  equity,  for  the  pay- 
ment of  his  proportion  of  any  deficiency 
which  might  be  found  due  to  him  after 
the  partnership  assets  were  exhausted. 
(Id.) 

15.  A  reteree  found,  as  matter  of  fact, 
that  the  defendants  were   partners  in 
the  purchasing  land  in  the  counties  of 
Wayne   and  Seneca,  and   the  cutting 
and   sale  of  wood  thereon,  from   the 
24th  of  January,  1865,  until  after  the 
16th  of  September,  of  the  same  year; 
and  that  as  such  partners  they  cut,  or 
caused  to  be  cut,  wood  and  logs  on  two 
lots,  and  was  engaged  in  the  construc- 
tion of  a  saw-mill  upon  one  of  the 
lots : 

Held,  that  upon  these  facts  the  referee 
was  warranted  in  the  conclusion  of 
Taw  that  the  defendants  were  liable  for 
supplies  furnished  to,  and  labor  done 
for  them  in  carrying  on  the  said  busi- 
ness. (Mead  agt.  Shepard,  54  Barb., 
474.) 

16.  The  defendants,  H.  S.,  C.  S.,  N.  and 
A.,    by   their    agreement  in    writing, 
dattfk January  24,  1865.  became  jointly 
interested  in  an  adventure  for  the  pur- 
chase of  lands  in  the  counties  of  Sen 
eca  and   Wayne,  and   for  the  cutting 
and  sale  of  the  wood  thereon,  on  their 
joint  account.    II.  S.  was  to  be  the  act- 
ing agent  of  the   parties,   in  the  pur- 
chase of  the  lands  and  in  carrying  on 
the  business  of  cutting  und  selling  the 
•wood  thereon,  and  C.  S.  was  to  be  the 
trustee  for  his  associates,  to  receive  the 
title  to  the  lands  and  to  hold  possession 
of  all  papers  and  vouchers  connected 
•with  the  said  purchases,  and  with  the 
sales  of  such  land,  and  to  keep  and  de- 
posit all  moneys  received  or  realized, 
for  the  use  and  benefit  of   the    gjud 
parties.    Under  this  agreement  H.  S. 
opened,  and  for  several  months  kept 
open,  an  office  for  the  purchase  of  land 
and  the  cutting  and  sale  of  wood  and 
timber.     During  this    period  he  pur- 
chased   various   parcels  of   land,    for 
•which  he  took  contracts,  or  deeds,  in 
his  own  name.    Most  of  the  contacts 
•were    afterwards    assigned  to    C.    S. 
The  money  for  the  purchase  of  these 
lands,  and  tor  the  carrying  on  of  said 


business,  was  paid  chiefly  by  C.  S..  all 
of  he  defendants  paying  more  or  less 
thereof,  except  H.  S.,  who  was  not  to 
contribute  anything  to  the  original 
purchase  of  lands,  but  was  afterwards 
to  contribute  towards  the  expenses  in 
proportion  to  his  interest.  Among 
other  lands  purchased  by  H.  C  .  were 
two  lots  called  the  S.  lot  nud  the  A. 
lot.  The  principal  work  done  by  H. 
C.  and  by  others  under  his  direction, 
while  managing  the  business,  was  on 
those  lots;  and  all  the  wood  cub  and 
timber  got  out  by  the  men  employed  by 
him  was  on  these  two  lots : 

Held,  that  in  contracting  for  the  purchase 
of  the  S.  and  A.  lots,  and  in  cutting  the 
wood  and  timber  thereon,  H.  C.,  was 
performing  the  duty  assigned  to  him 
by  his  associates,  for  which  he  opened 
and  kept  open  said  office  ;  and  the 
wood  and  timber  cut  on  those  having 
been  so  cut  for  the  common  benefit  of 
all  the  defendants,  they  were  responsi- 
ble for  all  bis  contracts  with  the  men 
hired  to  labor  thereon,  and  for  supplies 
furnished  him  to  enable  him  to  prose- 
cute such  business: 

Held,  also,  that  upon  the  above  facts 
being  proved,  in  an  action  brought  bv 
parties  who  had  performed  labor  and 
furnished  supplies  for  the  benefit  of 
those  jointly  interested  in  the  said 
land,  against  the  latter,  to  recover  the 
amount  thereof,  a  report  of  a  referee  in 
favor  of  the  plaintiffs,  against  all  the 
defendants,  not  only  could  not  be  sec 
aside  as  being  against  the  evidence, 
but  was  clearly  right,  and  ill  accord- 
ance with  the  fair  and  just  weight  of 
the  evidence.  (Id.) 

17.  Inasmuch  as  it  is  no  part  of  the  busi- 
ness  of  a  mercantile  firm   to  make  or 
indoi"  e  notes,  as  a  firm,  for  third  per- 
sons, there  is  no  implied  authority  for 
one   member  to   indorse   or   alhx   the 
name  of  the  firm  to  negotiable  paper, 
in  which  the  partnership   have  no  in- 
terest ;  and  one  who  takes  snch  paper, 
so  indorsed,   with    not  ice    that  the  in- 
dorsement   was    made    for  the  accom. 
modation  of  the  one  partner  who  made 
it,  cannot  hold  the   other   partners  lia- 
ble upon  it.     (Fielden   agt.  Lahtns,    6 
Abb  N.  S.1\\.) 

18.  Where  an  action    is  brought  by  two 
persons  who  are  partners,  to  collect  a 
partnership  debt,  and  both   are  active 
in   obtaining  the  judgment,   although 
oneof  them,  alone,  gives  the  directions 
to  the  officer   for  seizing   the  property 
of  the  defendant,  upon  the  execution, 
he  should    be  presumed  in  the  absence 
of  evidence  to  the   contrary,  to  have 
been  acting  in  conjunction  with  his  co- 
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plaintiff  in  a  common  enterprise  of  col- 
lecting their  joint  debt  by  a  seizure  of 
the  debtor's  property.  ( Chambers  agt. 
Clearwaler,  1  Keyes,'3lQ.) 

19.  The  direction  to  levy  an  execution 
upon  a  particular  piece  of  ptoperty  ia 
an  incident  to  the  obtaining  payment 
of  the  debt  by  legal  process ;  and 
when  one  of  two  partners  is  found  act- 
ing in  that  business,  the  presumption  is 
that  he  had  the  countenance  and  as- 
sent of  the  other  partner.  (Id  ) 

20  The  nonjoinder  of  a  dormant  partner 
as  co-defendant,  cannot  be  pleaded  in 
abatement,  when  the  plaintiff  has  no 
means  ot  knowing  of  the  partnership. 
( Cookinglutm  agt.  Lasher,  2  Keyes,  454. ) 

21.  When  a  copartner  makes  a  contract 
in  his  own  name,  without  disclosing 
the  partnership,  when  sued  individu- 
ally upon  such  contract,  he  cannot  turn 
the  plaintiff  over  to  a  liligation  with  a 
stranger.  (Id.) 


PAYMENT.    • 

1.  An  agreement  by  a  creditor  to  take 
the  note  of  a  third  person  in  payment 
of  his  debt,  with  the  actual  transfer  of 
the  same,  and  a  written  acknowldge- 
iiient  that  it  is  so  taken  without   re- 
course, on  account  of   the   creditor's 
claim,  furnish  sufficient   grounds   for 
the   jury  to   find   that   the   note   was 
taken  at  the  risk  of  the  creditor.    If 
so,  the  receipt  of  the  note  is  a  payment 
of  the  claim,  and  an  extinguishment 
of  the  right  of  action  thereon.    (Roberts 
agt.  Fisher,  53  Barb.,  69). 

2.  A  debt  is  not  paid  by  the  mere  remit- 
tance of  a  draft,  and  its  acceptance  in 
favor  of  the  creditor,  unless  it  is  speci- 
ally agreed   that   such   draft   shall   be 
regarded    as    payment    of  the   debt. 
(Smith,  agt.  Miller,  6  Abb.  N,  S.,  234.; 

3.  The  doctrine  established   in  Johnson 
agt.  Hank  of  North  America  (5  Sob., 
554)  that  if  a  check  ot  the  drawees  of  a 
draft,  given  iu  exchange  for  the  draft, 
be  not  paid  on  presentation  to  the  per- 
son on  whom  it  is  drawn  the  next  day 
after  it  is  given,   the  liability  of  the 
drawer  of  the  draft  still  remains,  on 
due  notice  to  him  of  such  demand  and 
non-payment, — reasserted.     (Id.) 


PERSONAL  PROPERTY. 

1.  W.  L.  had  a  flouring  mill  which  he 
run  on  his  own  account.  He  was  also 
a  silent  partner  in  the  firm  of  J.  &  I. 
L.,  produce  dealers,  and  an  activw 


partner  in  the  firm  of  R.  &  L.,  owners 
of  a  grain  elevator,  in  which  the  latter 
firm  received  and  stored  grain  for  hire 
W.  L.  was  also  the  owner  of  several 
cargoes  of  wheat,  which  were  stored 
bv  him  in  the  elevator  of  R.  &  L. 
Upon  these  he  had  received  advances 
from  A.  &  Co.,  bankers,  who  took  a 
transfer  of  the  same  by  way  of  security, 
and  the  warehouse  receipts  in  their 
own  name,  in  which  it  was  declared 
that  the  wheat  was  held  in  store  sub- 
ject to  their  order.  Without  the 
Knowledge  of  A.  &  Co.,  W.  L.  took, 
and  applied  to  his  own  use,  portions  of 
two  cargoes  of  the  wheat  tnns  trans- 
ferred to  and  held  in  store  for  them. 
Subsequently,  upon  the  order  of  A.  & 
Co.,  presented  to  the  elevator  of  R.  & 
L.,  for  the  balance  of  the  wheat  held 
for  them  on  account  of  W.  L.,  there 
was  delivered  instead,  a  correspond  ing 
amount  and  quality  of  wheat  belong- 
ing to  J.  &  I.  L.,  which  was  held  in 
store  foe  them.  A.  &  Co.  were  not 
aware  that  the  wheat  thus  delivered 
was  not  the  wheat  for  which  they  held 
the  warehouse  receipts  from  W.  L., 
and  the  same  was  sold  by  them  and 
the  proceeds  credited  to  the  account 
with  them  of  W.  L.  Subsequently  J. 
&  I.  L.,  who  also  had  dealings  with 
A.  &.  Co.,  effected  a  settlement,  paying 
the  balance  found  against  them  upon 
the  books  of  A.  &  Co.,  thus  releasing 
their  wheat  from  any  liens  on  such  ac- 
count. They  also  requested  of  A.  &. 
Co.  the  delivery  to  them  of  the  parcels 
of  wheat  taken  by  R.  &.  L.  from  their 
lot  in  store,  or  an  account  of  the  pro- 
ceeds, which  was  refused.  Upon  an 
action  against  A.  &  Co.,  by  the  as- 
signee of  J.  &  I.  L.,  to  recover  the 
proceeds  of  the  wheat  belonging  to  J. 
&  I.  L.  taken  by  R.  <k  L.,  and  sold  by 
A.  &  Co.,  for  the  account  of  said  W. 
L.,  it  waa 

Held,  that  the  taking  of  the  wheat  by  R. 
&  L.  and  delivery  to  A.  &  Co.  in  the 
manner  stated,  could  not  effect  any 
change  in  the  title  to  the  wheat,  with- 
out the  assent  of  J.  &  I.  L.  that  their 
wheat  might  thus  be  taken  and  sub- 
stituted for  that  belonging  to  A.  &  Co. 
wrongfully  taken  by  W.  L.  in  the  first 
instance.  (Wrigkt'&gt  Ames, '2  Keyes, 
221.) 

2.  That  no  snch  assent  could   be  implied 
from  the  fact  that  W.  L.  was  a  partner 
in  the  firm  of  J.  «fe  I.  L..  who  owned 
the  wheat,  and  of  R.  &.  L.,  who  held 
in  store  and  delivered   the  same  to  A. 
&  Co.    (Id.) 

3.  For,  whatever  agency  nrnr  be  sup- 
posed to  have   resided  in  W.  L.  as  a 
partner  of  J.  it  I.  L.,  no  agency  could 
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reside  in  the  firm  of  R.  St,  L.  to  act  for 

J.  &  I.  L.  without  express  authority. 
(Id.) 

3.  And  that  the  settlement  of  their  ac- 
count with  A.  &.  Co.  by  J.  &  I.  L., 
and  payment  of  the  balance  claimed  by 
A.  &.  Co.  to  be  due,  did  not  constitute 
on  the  part  of  J.  &  I.  L.  a  ratification 
of  the  delivery  of  their  wheat  to  apply 
on  the  del-t  of  W.  L.  (Id}. 

5.  Hence,  the  assignee  of  J.  &  I.  L,  was 
entitled  to  recover  against  A  &  Co. 
the  proceeds  of  the  wheat  thus  wrong- 
fully converted.     (Id.) 

6.  Where  warehousemen  refuse  to  deliver 
up  property  in  their  charge,  on  demand 
of  possession  and  tender  of  all  legal 
charges,  claiming  aii   additional   sum 
beyond  their  legal  charges,  an  action 
will  lie,  by  the  owner,  to  recover  the 
possession.      (Risley    agt.   Squire,  53 
Barb.,  280.) 

7.  Although  the  law  is  opposed  to  circn- 
ity  of  action,  that  is  opposed  to  any 
attempt  to  obtain  indirectly,  by  means 
of  a  subsequent  action,  a  result  which 
may  be  reached  in  an  action  already 
commenced ;  yet  where  it  is  not  known, 
at  the  time  the  first  action  is  commenced 
that  the  defendants  have  possession  of 
other  property  of  the  plaintiff  than  that 
sought  to  be  recovered  in  that  action, 
a  second  action  may  be  brought,  for 
such  additional  property.     (Id.) 


PLANK  ROADS. 

1.  The  legislature  havtng  seen  fit  to  ex- 
ercise its  power  of  eminent  domain,  by 
dedicating  abandoned   plank  roads  to 
the  public  as  highways,  the  interest 
which  reverts  to  the  original  owners 
of  the  land,  on  the  abandonment  ef  a 
plank  road,  includes  everything — the 
soil,  the  fences  thereon,  the  right  of 
way  and  all  the  advantages,  if  any, 
arising  from  its  former  use,     (The  Peo- 
ple ex  rel.   Mitchell  agt.  Lawrence,  54 
Barb.  589.) 

2.  It  is  this  property  which  the  legisla- 
ture has  dedicatee  to  the  public  ;  -and 
it  is  this  interest  which  is  required  to 
be    appraised    and    compensated    for. 
Hence,  it  is  proper  for  the  jury  sum- 
moned to  reappraise  the  reversionary 
interest  of  the  land  owners  along  the 
line  of  an  abandoned   plank  road,  on 
appeal  from  an  appraisement  made  by 
commissioners  appointed  bv  the  county 
judge,  to  take  into  consideration  the 
cost  of  fencing  the  road,  keeping  the 
fences  in  repair  and  the  inconvenience 
to  the  use  of  the  land  arising  from  the 


necessity  of  crossing  and  recrossing 
anch  road.     (Id.) 


PLEADINGS. 

1.  If  the  complaint  in  an  action  to  recov- 
er damages  from  a  telagraph  company 
alleges  that  plaintiff's  message  was  for- 
warded  by  a    connecting   company  to 
the  defendants,  but  was  never  sent  by 
them  to  its  destination, — an  answer  al- 
leging that  by  the   contract  they  were 
not  responsible  for  "  delays,  errors  or 
remissness,  "  is  no  defense.     These  ex- 
ceptions imply  an   imperfect  perform- 
ance, and  do  not  exonerate  from  liabil- 
ity for  entire  failure  to  send.    (Baldwin 
agt.  United  States  Tel.  Co.,  6  Abb.  N. 
8.  405.) 

2.  To  entitle  a  defendant  to  the  benefit 
of  an  act  of  God  relied  on  as  an  excuse 
fora  non. performance  of  a  contract, 
it  must  be  bleaded  as  an  affirmative  de- 
fense.    (Xew    Haven    d>   Northampton 
Co.  agt.  Quintard,  6  Abb.  N.  S.,  128.) 

3.  A  mere    misnomer  in   pleading  is  a 
formal  error,  amendable  in  the  court 
of  original  jurisdiction  ;  and  will   not 
be  noticed   in    the    court    of  appeals. 
( Traver  agt.  Eighth  Ave.  R.  R.  Co.,  6 
Abb.N.  S.,  46.) 


PLEDGE. 

1.  To  lay  the  foundation   for  an   action 
against  a  pledgee  fot  conversion  of  the 
thing  pledged  as  security  for  a  note 
payable  on  a  fixed  day,  the   debtor's 
offer  and  demand  must  be  made  on  the 
day   of  maturity,  though  it  would  be 
otherwise    of   an    action    to    redeem. 
(Butts  agt.  Burnett,  6  Abb.  N.  S.,  302.) 

POSSESSION. 

JL.  Persons  in  possession  of  land,  under 
the  title  of  another,  are  estopped  to 
deny  his  title,  or  to  set  np  an  out- 
standing title  in  themselves  or  any 
other  person.  (Finlay  agt.  Cook,  54 
Barb.,  9.) 

2.  Where  a  valid  constrnetive  possession 
of  an  entire   lot  is  acquired   by  entry 
under  claim   of  title  founded   upon  a 
written  instrument,  and  the  actual  oc- 
cupation of  a   part,  it   cannot   be   de- 
feated  by  a  subsequent  entry  on  the 
same   lot   by  another,  who  makes  an 
improvement  on   a  part  and    obtains 
title  to  the  whole  lot.     (Id.) 

3.  The  effect  of  such  subsequent  entry 
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would  be  to  give  the  person  so  en- 
tering a  possession  of  thti  part  actually 
occupied  :md  improved,  but  no  further. 
A  constructive  possession  of  the  un- 
improved part  of  the  lot  would  remain 
in  nim  who  made  the  first  entry  under 
claim  and  color  of  title  and  improved 
in  part.  (Id.) 

PRACTICE. 

1.  If,  after  a  cause  has  been  once  proper- 
ly .  placed  on  the  calendar  for  a  snort 
cause  day  and  is  not  reached  for  trial 
on  that  day,  or  is  moved  off  without 
any  day  being  assigned,  and  it  does 
not.appear  on  the  calendar  for  the  next 
short  cause  day,  either  party  may,  at 
the  opening  of  the  conn  on  that  'day, 
move  the  court  to  place  the  cause  on 
the   calendar,  and  when  the  cause  is 
reached  for  trial,  take  the  default  of  the 
other  party,  if  he  fail  to  appear.    The 
default  so  taken  will  be  regular;  and 
this,  although  the  other  party,  on  the 
afternoon  of  the  day  before,  inspected 
the  calendar  in  the  clerk's  office,  and 
did  not  find  the  cause  therenpon,  and 
for  that  reason  did  not  attend.  (Barton 
agt.  McKinley,  ante,  283.) 

2.  A  like  procedure  may  be  had  where 
the  court  sets  down  a  short  cause  for  a 
particular  short  cause  day,  and  the  same 
does  not  appear  on  the  calendar  for 
that  day.    (Id.) 

3.  Hereafter,  the  fact  that  in  such  cases 
the  cause  does  not  appear  on  the  calen- 
dar as  made  out  by  the  clerk,  and  pub- 
lished in  the  newspapers   of  the  day 
before  the  one  on  which  the  cause  is 
called,  nor  on  the  calendar  published 

on  the  morning  of  that  day,  will  not  be 
taken  as  an  excuse  for  failing  to  appear 
on  the  trial,  or  if  appearing,  for  failing 
to  be  ready  ;  and  this,  even  thongh  the 
party  so  failing  may  have  examined  all 
of  such  calendars,  and  found  that  the 
cause  was  not  thereon.  (Id.) 

4.  Where  the  general  term  of  this  court, 
on  a  regular  call  of  a  cause  on  the  cal- 
endar, take  a  submission  of  the  cause 
for  decision,  from  the    plaintiff's  attor- 
ney— he  declining  to  take  the  default 
of  the  defendant,  his  attorney  not  ap- 
pearing, and  order  that  the  defendant's 
attorriey  have  notice  of  such  submiss- 
ion, ana  permission  to  submit his points, 
which  submission  is  not  made  by  the 
defendant  during  the   term,  although 
regularly    notified    by  the  plaintiff's 
attorney,  in  pursuance  of  such  order  ; 
a  subsequent  general  term  of  the  conrt, 
cannot,   by   calling  such   submission  a 
default,   and  on  motion  of  the  defen- 
dant, set    aside  such  submission,  and 

xxxvrn.  40 


grant  an  order  for  a  new  trial.    (Bolles 
agt.  Duff,  ante,  492.) 

5.  It  is  the  plain  duty  of  the  justices,  to 
whom  the  canse   was   submitted,  not- 
withstanding the   orders  of  the  subse- 
quent general  term,  to   decide  and  dis- 
pose of  the  cause.     (Id.) 

6.  This  conrt  is  not  authorized  to  hear  a 
motion  fgr  a  new  trial  at  general  term, 
on  a  case  or  exceptions,  wheie  the  de- 
cision of  the  court  filed  under  $  267  of 
the  Code,  does  not  authorize  final  judg- 
ment but  directs  proceedings  before  a 
referee  or  otherwise,  underthe  amend- 
ment of  §  268  in  18G7,  where  the  in- 
terlocutory  decision   or  judgment  was 
made  before  Ike  amendment.     (Id.) 

7.  Where  a  canse  is  argued  in  this  conrt 
before  three  of  the  justices,   it  mav  be 
properly  decided  by  two  of  the  justices, 
without     consultation    with    the    third. 
(Parrott   agt.   Knickerbocker  Ice    Co., 
ante,  608.) 

8.  The    statute    (2    S.   S.,  355,  $  27,) 
which   provides    tjiat  whenever    any 
power,  authority  or  duty  is  confided, 
by  law  to  three  or  more  persons,  and 
whenever   three  or  more  persons    or 
officers  are  authorized  or  required  by 
law  to  perform  any  act,  such  act  may 
be  done,    and  such   power,  authority 
or  duty  may  be  exercised  and  perform- 
ed by  a  majority  of  such  persons  or  offi- 
cers, upon  a  meeting  of  all  the,  persons 
or  officers  so  intrusted  or  empoirered,  un- 
less special  provision  is  otherwise  made, 
does  not  apply  to  judicial  officers.  (Id.) 

9.  But  this  statute  applies  to  quasi  jvdi- 
oa/and  ministerial  officers — such  as  ar- 
bitrators; overseers  of  the  poor;   com- 
missioners to  make  distribution  of  rail- 
road stock ;  trustees  to  apportion  school 
tax;    commissioners  of  highways;:  a 
mixed  commission,  composed  of  super 
visors  and  the  judges  of  two  distinct 
courts,  for  the  purpose  of  appointing  a 
commissioner  of  jurors,  &c.    (Id.) 

10.  An  objection  to  the  light  of  the  plain- 
tiff to  maintain    an    action    mnst  be 
raised  on  the  trial,  if  it  be  capable  of 
being  obviated  ;  as  where  it  is  possible 
that  new  or  additional  evidence  could 
be  supplied,  if  a  defect   in   tlie   proof 
were    pointed    out.      (Brool-oian  agt. 
Hamill,  54  Barb.,  209.) 

11.  But  as  an  objection  to  the  nncensti- 
tutionality  of  an  act  of  the  legislature 
cannot  be  obviated   by  any  action  of 
the    plaintiff',    the    defendant    is    not 
bound  to   raise  the  objection,   on  the 
trial,  that  the  statute  tinder  whieb  the 
plaiutiH  »uea  ia  unconstitutional.    (Id.) 
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12.  If  the  vendee,  subsequently  to  the 
execution  of  a  written  contract,  which 
is  declared  void  by  the  statutes  of  Penn- 
sylvania, for  being  made  on  Sunday, 
demand,  on  a  week  day,  a  conveyance 
of  the  property  and  receives  the  same, 
promising  to  pay  the   purchase  price, 
a  new  and   valid  contract  arises  be- 
tween the  parties,  which  entitles  the 
vendor  to  an   action   to  enforce  pay- 
ment.      (Hamilton    agt.    Gridley,    54 
Barb.,  542.; 

13.  And  where  the  plaintiff,  in  such  a 
case,    counted    upon   the   contract  as 
being  in  writing,  but  was  allowed  on 
the  trial,  without  objection,  to  prove 
the  subsequent  conveyance  and  a  parol 
promise  to  pay : 

Held,  that  the  variance  might  be  disre- 
garded under  the  provisions  of  the 
Code  of  Procedure.  (Id.) 

14.  An  order  made  in  an  action  brought 
by  the  plaintiff  as  a  judgment  and  exe- 
cution creditor,  to  set  aside  an  alleged 
transfer  of  partnership  property,  fir 

•  fraud,  directed  that  the  defendant  pro- 
duce for  the  inspection,  examination 
and  copying  of  the  plaintiff,  all  the 
books  and  papers  of  the  defendant's 
intestate  containing  partnership  ac- 

.  counts,  and  also  all  papers,  letters,  &c., 
made  or  signed  by  the 'intestate,  after 
a  certain  date.  The  affidavit  for  the 
discovery  neither  specified,  nor  refer- 
red to,  any  particular  entry,  or  to  any 
E articular  paper ;  nor  did  it  state  any 
ict  or  circumstance  to  show  the  ma- 
teriality or  necessity  of  an  inspection 
of  all  the  books  andpapers. 

Held,  that  the  order  was  too  sweeping 
and  general,  and  the  same  was  re- 
versed. (  Phelps  agt.  Plait.  54  Barb., 
557.) 

15.  Held,  also,  that  the  plaintiff,  not  being 
the  representative  of  the  deceased  part- 
ner, but  making  such  decedent's  rep- 
resentatives   parties    defendants,   the 
order  could    nqt   be   justified  on  the 
ground  that  a  partner,  or  his  represen- 
tative, has  a  right  to   an  inspection  of 
all  the  copartnership  books  and  papers. 
(Id.) 

16.  The  affidavit  for   a  production   and 
discovery  should  be  made  by  the  plain- 
tiff; or,  ff  made  bv  the  attorney,  some 
reason  should  be  shown  for  his  making 
it.    (Id.) 

17.  In  an  action  against  an  executor  to 
recover  such   assets  as  come   into   the 
hands  of  his  testator,  and   remained  in 
his  hands  at  the  time  of  his  death,  it  is 
unnecessary  to  allege  in  the  complaint 
tlia.t  each  assets  ever    came  into  the 


hands  of  the  executor.  It  is  sufficient 
that  they  came  into  the  hands  of  his  tes- 
tator, and  were  unadministered  at  the 
time  of  his  death.  (  Walton  agt.  Wal- 
ton, 1  Keyes,  15.) 

18.  Questions  of  fact  upon  a  trial  before 
a  judge  without  a  jury,  and  before  a 
referee,  are  open  to  examination  only 
upon  appeal  to  the  general  term  of  the 
court   in  which   the    trial  took  place. 
(Bice  agt.  Isham,  1  Keyes,  44.) 

19.  If  it  cannot  be  made  out  from  the  find- 
ings whether  the  judgment  is  right  or 
wrong,  it  will  be  assumed   to   be  cor- 
rect and  the  judgment  will  be  affirmed.  • 
(Id.) 

20.  Such  judgment,  to  be  reversed,  must 
appear  to   be   erroneous   by   applying 
the  conclusions  of  law,  or  the  general 
judgment  pronounced,  to   the  conclu- 
sions of  facts  stated  in   the  findings. 
(Id.) 

21.  When,  through  the   inadvertence  of 
counsel,  the  facts  are  so  presented  that 
it  is  impossible,  without  violating  well 
settled  rules  of  practice,  to  do  justice 
between    the  parties,   this    court  has 
power    to  suspend    the    judgment   in 
order  to  enable  the  party  whose  rights 
might  otherwise  suffer,  to  apply  to  the 
court  from  whose  judgment  the  appeal 
was  taken,  for  a  re-settlement  of  the 
case.     (Id.) 

22.  No  notice  is  required  to  be  given  to 
the  owner  of  the  land,  claiming  a  free- 
hold  estate  therein,  of  proceedings  to 
admeasure  dower  as  a   mere  supple- 
ment   to   an   action   of  ejectment,   in 
which   the  plaintiff  has  succeeded  in 
establishing     her     right,    of     dower. 
(Stewart  agt.  Smith,  1  Keyes,  59.) 

23.  Such  proceeding  is  governed  by  the 
provisions   of  section  55  of  the    title 
treating  of  the   action    of  ejectment. 
(2B.  S., 303.)     (Id.) 

24.  Where  the  issue  is  such  that  a  party 
is  entitled,  on  proper  demand,  to  have 
the  same  tried   by  jury,  and  he  omit  to 
claim  such  right,  he  cannot  afterwards, 
on  appeal,  object  to  the   mode  of  try- 
ing such   issue.     (Penn.  Coal  C«.  agt. 
Del.  Canal  Co.,  1  Keyes,  72.) 

25.  Where   the   complaint    and    prayer 
thereof  are  such   as  to  embrace  both 
equitable  and  legal   remedies   the  de- 
fendant may  move  the  court  to  compel 
the  party  to  elect  on  which  part  of  the 
case    he  will   proceed,  or    for   which 
mode  of  trial  or  resulting  relief  he  will 
go.     (Id.) 

26.  Or  the  court  may  strike  out  or  dis- 
miss that  part  of  the  complaint  seek- 
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ing  mere  equitable  relief,  leaving  the 
remaining  issues  of  fact  to  be  tried  by 
a  jury.  (Id.) 

27.  Before  a  party  has  a  right  to  detain 
for  the  payment  of  toll,  the  amount  to 
be  paid  must  be  fixed  and  ascertained. 
(Id.) 

28.  It  is  not   proper   for   the  supreme 
court,  on  the  return  of  a  retnittitur,  to 
add  any  new  and   independent  direc- 
tion to  the  judgment  of  this  court  be- 
yond what  may  be  required  to  carry 
that  judgment   into  effect,    (McGregor 
agt  Suel,  1  Keyes,  163.) 

29.  The  supreme  court  cannot  add  to  the 
judgment  contained  in  the  remittitur  a 
new    or  further    judgment,   even  for 
costs  of  the  appeal  of  that  court.   (Id.) 

30.  Costs  of  the  appeal  to  the  supreme 
court  are  given    oy  the  statute  to  the 
prevailing  party  only  in  appeals  in- 
volving the  validity  or  proof  of  wills  ; 
and  not  to  cases  which   relate  only  to 
the  granting  or  withholding  of  letters 
testamentary  upon  a  will,  the  validity 
or  execution  of  which  were  not  in- 
volved.    (Id.) 

31.  In  an  equitable  proceeding,  the  court 
will  not  direct  the  receiver  to  sell  pro- 
perty   without    first    giving  a  party 
claiming  title  thereto  a  hearing.  (Lane 
agt.  Ltitz,  1  Keyes,  203.) 

32.  In  an  action    to  recover  back  pro- 
perty  which    had  been   fraudulently 
obtained  upon  credit,  it  is  not  necessary 
to  aver  that  the  plaintiff  tendered  back 
the  notes  received   upon  the  purchase. 
(King  agt.  Fitch,  1  Keyes,  432.) 

33.  The  fact  of  tendering  back  the  notes 
received  upon  the  purchase  only  goes 
to  show  that  the  plaintiff  had  not  af- 
firmed the  contract  after  he  had  know- 
ledge of  the  fraud.     (Id.) 

34.  It  is   unnecessary  that  the  plaintiff 
cancel  the  notes   of  the  defendant — it 
will  be  sufficient  if  he  produce  them 
on  the  trial.    (Id.) 

35.  The  object  of  a  demand  of  property 
is  to  put  it  in  the  power  of  the  party  to 
comply  therewith   without    exposing 
himself  to  other  parties.     (Id.) 

36.  If   the  demand    be  not    sufficiently 
specific  for  such  purpose,  yet  if  the  de- 
fendant does  not  object  to  the  suffici- 
ency of  the  demand,  and  refuses  tode- 
live'r  up   the    property   for  improper 
reasons,  a  further  demand  will   oe  un- 
necessary.    (Id.) 

37.  If,  in  such  a  case,  the  plaintiffhas  re- 
ceived the  notes  of  other  persons,  or 
other  property,  he  must  restore  or  offer 


to  restore  them  before  suit  brought. 
(Id.) 

38.  On  an  appeal  from  the  special  to  the 
general  terra,   the    unaertaking    pro- 
vided for  by  section   335  of  the  Code 
constitutes  no  part  of  the  appeal.    Ita 
only  effect  is  to  stay  proceedings  upon 
the' judgment.   (Ge'nter  agt.    Fields,  1 
Keyes,  483.) 

39.  It  would   be  error  for  the  general 
term  to  dismiss   an  appeal   from   the 
special  term  because  the  appellant  had 
failed  to  comply  with   an  order  of  the 
special  term  to'execute   a  new  under- 
taking.  (Id.) 

40.  This    case  presents  merely  a  ques- 
tion of  the  construction  of  the  language 
constituting  a  clause  of  the   contract. 
(Blnssburg,  &f.,  R.  R.  Co.   agt.  Tioga 
R.  R.  Co.,  \  Keyes,  486.) 

41.  No  appeal  lies  from  a  judgment  by 
default.    (Id.) 

42.  In   matters  of  mechanics'  lien  in  the 
county  of  Erie,  the  court  acquiresjuris- 
.diction  of  the    subject-matter   by  the 
personal  service  of  the  notice  required 
bjr    statute   upon    the  opposite   party 
within    the    time    required    by    law. 
(Maltby  agt.  Green,  1  Keyes,  548.) 

43.  On  a  trial  before  a  jury  where  the 
court  directs  a  verdict  for  the  defen- 
dant, if  there   is   anv  question  for  the 
jury  the  party  should"  request  the  court 
to  submit  the  same  ;  if  no  such  request 
is  made,  the  question  eannot  be  con- 
sidered   on    review.      (Seymour    agt. 
Cowing,  1  Keyes,  532.) 

14.  Instruments  not  under  seal  may  be 
delivered  to  the  party  to  whom,  upon 
their  face,  they  are  made  payable,  or 
who  by  their  terms,  is  entitled  to  some 

•  interest  or  benefit  under  them,  upon 
a  condition,  the  performance  of 
which  is  necesparv  in  order  to  perfect 
the  title  of  the  holder  to  enforce  the 
contract.  (Id.) 

4\  Where  the  party  claims  the  benefit 
of  a  trust  conveyance,  treating  it  a* 
valid  in  his  complaint,  and  nowhere 
therein  seeking  to  impeach  it,  he  is  not 
entitled  to  relief  on  the  ground  that 
such  conveyance  is  void.  (Id.) 

46.  It  is  a  universal   rule  in  chancery  to 
grant  relief,  if  at  all,  on  some  matter 
pnt  in  issue  by  the  pleadings,     (ffome 
Exchange  Bank  agt,  Eames,  1  Keyet. 
588.)     ' 

47.  Where  exception  is  taken  generally 
"to  each  and  every  conclusion  of  law 
contained  in  the  referee's  report,  "  the 

.  court  will  not  give  effect  to  a  particu- 
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lar  exception  made  upon  the  argument 
before  it,  to  some  one  conclusion  of  law 
in  such  report.  To  avail  himself  of 
the  error  of  the  referee,  if  there  be  such 
error,  npon  the  one  point,  the  party 
i  should  except  to  such  erroneous  conclu- 
sion specifically,  in  order  that  the  op- 
posing party,  by  being  advised  of  the 
exception  specified,  may  make  or  offer 
such  tender  or  concessions,  as  the  ad- 
mission ol  the  error  would  render  prop- 
er or  necessary.  ( Graham  agt.  Uhrys- 
tal,  2  Keyts,  2'l.) 

48.  The  right  of  the  plaintiff  to  his  action 
for  damages  sustained  in  consequence 
of  fraudulent  representations  was  not 
compromised  by  his  entering  into  an 
agreement  witfi  the  defendant  at  the 
end  of  the  first  year  of  their  partner- 
ship, to  dissolve  the  partnership  and 
allow  the  defendant  to  continue  in  the 
practice  ol  his  profession  in  the  village; 
and  a  motion  by  the  defendant  for  a 
nonsuit  on  that  ground  was  properly 
overruled.       (Thorn    agt.    Helmer,    2 
Keyet,  27.) 

49.  A  judgment  of  reversal  of  the  report 
of  a  referee  will  not  be  deemed  to  have 
been  reversed  on  questions  of  fact,  un- 
less so  stated  in  the  judgment  of  re- 
Tersal.     (Code,  6  268.)     ( Thompson,  agt. 
Menck,  ZKeyes,  82.) 

50.  Tli  is  court  will  not  send  back  a  case 
to  the  court  below,  to  amend  its  order 
by  reversing  the  findings  of  fact,  thongh 
it  appear  from  the  opinion  of  the  court 
below  that  it  was  the  intention  to  re- 
verse those  findings  but  the  order  of 
reversal  fails   to  express  that  intent. 
(Id.) 

51.  The  facts  alleged   and  relied  npon  to 
make  this  case   different  from   Sand» 
agt.  Sanders  (26  JV.  T.  239),  and  hence 
not  determined  by  the  judgment  there- 
in, are:  "  First,  that  defendants  note 
and  policy  are  not  proved  by  compe- 
tent evidence  to  be  in  the  hazardous 
department " : 

Held,  that  as  in  the  court  below  the 
plaintiff  was  non-suited  npon  other 
grounds  of  objection  by  defendant,  in 
which  the  fact  now  controverted  was 
admitted  or  assumed  by  defendant,  it 
was  too  late  to  raise  that  question  now. 
(Sands  agt.  Shoemaker,  2  Keyes,  268.) 

52,  The  defendant  should  have  made  the 
absence  of  proof  upon    this  point    a 
specific  ground    of   objection    in   the 
court  below,  and  thus  have  enabled 
the  plaintiff  with  leave  of  the  court  to 
supply  the  defect.    (Id.) 

53.  Funds  in  the    hands   of  a    trustee, 
which  may  be  made  applicable  to  the 


payment  of  a  judgment  against  a  cettui 
que  trust,  can  only  be  reached  through 
a  court  of  equitv.  (Locke  agt.  Mabbett, 
2  Keyet,  457.) 

54.  Such   funds  cannot  be  reached  under 
supplementary  proceedings.     (Id.) 

55.  Where  a  defendant  lies  by  nntil  trial 
before  objecting  to  the   sufficiency  of 
the  complaint,  it  is  a  proper  exercise 
of  discretion  in  the  court  or  referee  to 
allow  the   necessary   allegations  to  be 
supplied  by  amendment  where  they  do 
not  amount  to  a  new  cause  of  action. 
( Woolsey  agt.  Trustees  Village  of  Ron.- 
dout,  2  Keyes,  603.) 


PEINCIPAL  AND  AGENT. 

1.  Although   in   all   cases   of  purchases 
and  bargains  respecting  property,  made 
between  principals  and  agents,  the  ut- 
most good  faith  is  required,  yet  a  sale 
of  his  principal's    property   at  which 
the  same  is  purchased   by  an  agent,  ia 
not  necessarily  void.    The  transaction 
should,   undoubtedly,    be    scrutinized 
closely  ;  but  it  is  only  voidable   where 
there  'has  been  undue  influence  and  ad- 
vantage, or  •where   there  has  been  im- 
position.   (EllwU  agt.  Wood  53  Barb., 
285.) 

2.  A  person  standing  in   the  position  of 
agent  of  both  parties  cannot  execute  a 
mortgage   as  the  attorney  of  one,  for 
the  benefit  of  the   other.     (Greenwood 
agt.  Spring,  54  Barb.,  375.) 

3.  The  promise  of  an  agent  of  mortga- 
gees, that  he  will  assume  and  allow  a 
payment  made  by  a  tenant,  to  a  clerk 
or  "servant  of  the  agent,  upon  the  bond 
and   mortgage,   as   a  good  and   valid 
payment  to  fiis  principals,  when  he  has 
no    authority    from   nis  principals  to 
make  any  such  promise  on  their  behalf 
and  he  never  did  allow  it,  or  account 
to  the  mortgagee  for  the  mon^y,  is  but 
the  individual  promise  of  the  agent, 
and  in  no  respect  the  promise  of  the 
mortgagees,  nor  binding  npon   them. 
(Lewis  agt.  Ingerioll,  1  Keyet  347.) 

4.  Nor  will  such  promise  estop  the  mort- 
gagees from  insisting  that  the  payment 
was  never  made.    (Id.) 

5.  A  payment  of  money  intended  to  be 
applied  upon  bond  and  mortgage,  to  a 
clerk    or  servant  of  the   mortgauee'B 
agent,  the  receiver  not  being  an  auvvn, 
clerk  or  servant  of  the   mortgagees, 
and  never  having  acted  as  such,  is  r.<>r, 
in  legal  effect  a  payment  to  the  ajji-ir. 
and  so  a   payment  to  the  mortgage*!'. 
(Id.) 
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5.  When  an  agent  andertakea  to  act,  or 
do  bis  business  by  or  through  another, 
the  acts  of  such  other  are  uot  the  acta 
of  the  principal,  unless  the  agent 
had  authority  to  employ  OF  appoint 
others.  (Id.) 

G.  Acts  merely  mechanical,  an  agent  may 
employ  others  to  perform,  having  first 
determined  that  such  acts  are  necessary 
or  proper  to  be  performed.  But  not  so 
•with  acts  involving  the  exercise  of  a 
discretion,  or  anything  of  the  character 
of  a  trust,  which  is  in  its  nature  per- 
sonal to  an  agent.  (Id.) 

7.  In  such  cases  the  agent  has  no  right  to 
turn  the  principal  over  to  another  of 
•whom  he  knows  nothing.    The  maxim 
is,  delegatut  non  potest  ddegare.  (Id.) 

8.  The  authority   to  au  agent,  from  a 
principal,   to  receive  money,  is  most 
clearly  a  personal  trust  and  confidence, 
which  cannot    be  delegated   without 
certain  and  plain  authority.     (Id.) 

9.  Where  a  mortgage  upon  lauds  situated 
in  this  state  is  executed  here — it  not 
appearing  where  it  is  made  payable — 
and  there  is  nothing  to  indicate  that 
a  rate  of  interest  different  from  that 
allowed  by  the  laws  of  New  York  was 
intended  by  the  parties,  the  law  of  the 
place  where  the  contract   was  made 
governs,  as  to  the   rate  of  interest. 
(Id). 

PROVOST  MARSHALS. 

1.  Provost  marshals  appointed  uuder  the 
act  of  congress  of  March  3,  1863,  and 
their  deputies,  are  such  officers  as  by 
law  possess  the  power  to  arrest  an  in- 
dividual, where  there  is  probable  cause 
for  believing  that  he  is  a  deserter. 
(Hawley  agt.  Butler,  54  Barb.,  490.) 

8.  A  provost  marshal  is  a  public  officer ; 
his  duties  concern  the  public,  aud  are 
connected  with  the  administration  and 
execution  of  justice  and  hisoffice  bears 
the  same  relation,  in  some  respects,  to 
the  military  courts  that  sheriffs,  mar- 
shals, constables  and  peace  officers  do 
to  the  civil  courts.  His  acts  performed 
by  authority  of  law,  are  done  by  "  due 
process  of  law,"  within  the  meaning  of 
the  5th  article  of  the  amendments  to 
the  constitution  of  the  United  States. 
(Id.) 

3.  In  trying  the  legalitv  of  acts  done  by 
provost  marshals  and  their  deputies,  in 
the  exercise  of  their  duty,  great  lati- 
tude should  be  allowed  ;  a  public  dnry 
being  imposed  upon  them,  for  public 
purposes,  and  they  being  punishable 
lor  a  neglect  of  duty  if  they  fail  to  act, 


in  a  case  where  there  is  sufficient  or 
probable  cause  for  acting.     (Id.) 

4.  The  7th  section  of  the  act  of  congress 
of  March  3,  1863,  (Lawtofthe  United 
States,  1863,  chap.  75,)  which  provides 
"  that  it  shall  be  the  duty  of  the  provost 
marshals  to  arrest  all  deserters  *     "    * 
wherever  they  may  be  found,  and  to 
send  them  to  the  nearest  military  com- 
mander or  military  post,"  is,  like  all 
other  statutes  :to  be  reosonably  oon- 
strued  ;  and  it  being  entirely  silent  as 
to  the  time  within  which  the  deserter 
shall  be  sent  to  the  military  post,  the 
officer  is  bound  to  send  him  within 
some  reasonable  period     (Id.) 

5.  What  is  a  reasonable  period  is  gene- 
rally a  question  of  fact,  dependent  upon 
the  exigencies  of  the  case.     (Id.) 

QUANTUM  MERU1T. 

1.  Under  a  complaint  on  a  quantum 
meruit  for  services  rendered,  where  a 
specific  contract  is  proved  fixing  the 
price  for  the  services,  the  stipulated 
price  becomes  the  quantum  nttmit  in 
the  case.  (FelU  agt.  Vestvali,  2K*yes, 
152.) 

RAILROADS. 

1.  Where  it  appears  from  the  report,  of 
commissionert    for    the    appraisal    of 
damages  for  taking  property,  that  there 
was  no  irregularity  committed  by  the 
commissioners,  and  no   error  existed 
which  would  authorize  the  court  to  set 
aside   the  proceedings,   this  court  on 
appeal  must  affirm  the  order  confirm- 
ing  the    report;     although    affidavits 
were  used  on  the  motion  for  confirma- 
tion   of   the    report    to    show    error. 
(Handout  &   Osicego  K.   M.    Co.  ugt. 
Field,  ante,  187.) 

2.  It  is  well  settled  that  no  affidavits  can 
be  used  on  a  motion  to  confirm  the  re- 
port of  the  commissioners,  nor  on  the 
appeal  from  the  order  of  confirmation. 
The  court  in  such  case,  must  act  solely 
on  the  report  of  the  commissioners. 
(Id.) 

3.  It  is  now  pretty  well  settled,  that  a 
receiver  of  a  railroad  corporal  ion,  can- 
not be  properly  appointed  in  an  action 
brought  by  a  stockholder  or  a  creditor 
wh*   has  no  judgment.      (.Ramsey  agt. 
Erie  R.R.  Co.,  ante,  193.) 

4.  Also,  that  the  dirtrtor*  of  the  corpo- 
ration, acting  in  good  faith,  have  power 
to  issue  convertible  bonds  in  the  name 
of  the    corporation    for  the    amounts 
they  may  borrow  to  complete  and  tin- 
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ish,  or  to  operate  the  road,  with  the 
right  to  authorize  their  conversion  into 
stock  ;  although  it  increases  the  amount 
of  capital  stock  beyond  that  -fixed  by 
the  charter.  Consequently  the  right  of 
the  directors  to  issue  stock  in  conversion 
of  such  bonds,  is  clear.  (Id.) 

5.  No  authority  is  conferred  by  the  stat- 
utes (3  R.  S.,  5  ed.,  762,  $$  40-43  ;  2id. 
1st  ed.,  462,  $  33,  $   36)   upon  a  stock- 
holder of  a  corporation,  to  maintain  an 
action  for  the  removal  or  suspension  of 
a  director.    (Id.) 

6.  No  officer  of  a  corporation  should  be 
suspended  from   exercising  his  office, 
except  upon  clear  and  positive  proof. 

7.  A  trial,  before  the  Court— E.  DAKWIN 
SMITH,  J. — continuing  a  month,  of  the 
RAMSEY  and  FISK  controversy,  as  to  the 
validity  of  an  election  of  directors  of  the 
Albany    and    Susquehanna    Railroad 
Company,  held  on  the  7th  September, 
1869,  at  the  city  of  Albany: 

Held,  that  as  a  matter  of  fact,  found  from 
the  whole  evidence,  there  was  a  pre- 
conceived scheme,  combination,  or  con- 
spiracy by  the  Fisk  party  to  carry  the 
election  of  directors  appointed  to  be 
held  at  the  time  and  place  aforesaid, 
by  the  use  and  abuse  of  legal  process 
and  proceedings ;  and  by  efforts  and 
contrivances  to  prevent  a  fair  election 
of  inspectors,  at  a  stockholders'  meeting 
made  necessary  by  an  injunction  against 
the  inspectors  elected  in  1868,  procured, 
used,  and  served  for  the  purpose  of  de- 
feating the  action  of  those  inspectors  : 
with  the  concurring  pre-occupation  of 
the  room  where  such  meeting  was  to 
be  held,'with  such  number  of  persons, 
as  utterly  precluded  a  free  and  fair 
meeting  tor  the  purpose  of  an  election 
of  directors:  Therefore,  that  the  elec- 
tion held  by  the  inspectors  appointed 
by  the  Fisk  party  was  irregular,  fraud- 
ulent and  void.  (The  People  agt.  The 
Albany  &  Siuqnehanna  R.  R.  Co.,  ante, 
228.) 

8.  That  the  stockholders'  meeting '  over 
which  the  Ramsey  party  presided,  was 
the  only  regular,  legal  and  valid  stock- 
holders' meeting  held  ou  the  said  7th 
of  September ;  and  that  the  inspectors 
elected  at  that  meeting  were    lawful 
inspectors,   and  the   election  held   by 
them  for  directors  of  said  corporation 
was  a  legal  and  valid  election.    (Id.) 

9.  And  it  will  be  further  ordered  that 
the  said   directors  so  held  to  be  duly 
elected,  be  let  into  immediate  possession 
of  said  railroad,  and  that  the  receiver 
transfer  to  them  all  the  property  and 

Meets  in  his  hands  belonging  to  said 


corporation,  retaining  from  the  moneys 
in  his  hands  all  proper  allownnces  for 
fees,  expenses,  and  other  charges  to  be 
adjusted  by  said  referee.  (Id.) 

10.  It  is  the  law  of  joint-stock  corpora- 
tions that  a  majority  of  the  stockholders 
in  interest  shall  control  in  the  election 

of  its  officers  and  its  management, 
(Id.) 

11.  It  is  the  law  and  settled  practice  of 
this  court,  as  it  was  of  the  late  court  of 
chancery,  that  in  ordinary  suits  a  recei- 
ver cannot  be  appointed  exparte  before 
the  defendant  has  had  an   opportunity 
to  be  heard  in   relation  to   his  rights, 
except  in  those  cases  where  he  is   out 
of  the  jurisdiction  of  the    court,  and 
cannot  be  found,  or  where  for  some 
reason  it  becomes  absolutely  necessary 
for  the  court  to  interfere   before  there 
is  time  to  give  notice  to  the  opposite 
party  to  prevent  the  destruction  or  loss 
of  property.     (Id.) 

12.  In  every  case  where  the  court  is  ap- 
pealed to,  to  deprive  the  defendant  of 
the  possession  of  his  property  without  a 
hearing,  or  an  opportunity  to  oppose 
the  application,  the    particular    facts 
and  circumstances  which  render  such 
a  summary  proceeding  proper,  should 
be  set  forth  in  the  complaint  or  petition 
on  which  the  application  is  founded. 
(Id.) 

13.  Where  an  election  for  directors  of  a 
corporation  is  held  in  distinct  violation 
of  a  injunction,  it  may  be  set  aside  on 
that  ground  on  a  summary  application 
to  the  court,  pursuant  to  the  provisions 
of  the  Revised  Statutes  (Part  1,  title 
4,  chapter  8,  $5)    (Id.) 

14.  It,  is  enough  to  establish  a  delivery  of 
baggage  to  a  common  carrier,  in  the  first 
instance,  to  prove  that  a  person  acting 
as  the  agent  of  the  company,  received 
and  accepted  the  property  for  transpor- 
tation, even  if  there  be  in  fact  another 
person  who  is  proved  to  be  the  actual 
agent  having  charge  of  the  receipt  of 
freight.     (Rogers  agt.  Long  Island  R. 
R.  Co.,  ante,  289.) 

15.  Where  the  ticket  agent  is  apparently 
in  charge  of  the  depot,  the  company 
which  sanctions  his  employment,  and 
thus  holds  him  out  to  the  world  as  ita 
agent,  is  not  at  liberty  to  repudiate  his 
acts;  especially  in  accepting  the  deliv 
ery  of  oaggage  for  transportation  by 
the  company.     (Id.) 

16.  Where  a  petition  and  application  to 
a  county  judge,  under  the  act  of  1809, 
for  the  purpose  of  bonding  a  town  for  a 
certain  sum,  to  aid  in  the  construction 
of  a  railroad,  purports  to  be  signed  by 
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a  majority  of  the  tax  payers  of  the 
town,  whose  names  appeared  on  the 
last  preceding  tax  list  or  assessment 
roll  of  said  town,  in  pursuance  of  the 
provision  of  said  act,  no  tax  payer 
thus  consenting,  by  bis  signature,  to 
the  object  of  the  application,  after  a 
knowledge  of  all  the  facts,  can  ever 
withdraw  such  consent.  (Matter  of  the 
Taxpayers  of  Greene,  ante,  515.) 

17.  Where  in  an  action  to  dissolve  a 
railroad  corporation,   the  fact  of   in- 
solvency and  suspension  of  business 
for  a  number  of   years  is  admitted  in 
the  answer,  the  law  admits  no  excuse 
for  the  forfeiture,  nor  is  any  explana- 
tion available.    The  judgment  of  for- 
feiture,  given   in    such   a   case,  "may 
direct  the  appointment  of  a  receiver  of 
the  corporation ;  notwitstanding  section 
444  of  the  Code  makes  it  the  duty  of 
the  attorney-general,  immediately  af- 
ter the  rendition  of  such  judgment,  to 
institute  proceedings  for  that  purpose. 
That  provision  of  the  Code  was   in- 
tended to  cover  the  case    where  no 
receirer  was  appointed  in  the  judgment, 
but  does  not  prevent  the  court  from 
rendering  complete  and  perfect  relief 
in  and  by  the  judgment  itself.     (People 
agt.   Northern  B.  It.    Co.,  53  Barb.. 
98.) 

18.  Where  nnder  the  act  of  1866,  author- 
izing certain  towns  to  subscribe  for  the 
stock  of  a  railroad  company,  a  sufficient 
number  of  the  tax  payers  of  the  town 
do  not  sign  a  consent  except  upon  con- 
dition that  the  road  shall  run  in  a  cer- 
tain direction : 

Held,  that  if  the  condition  annexed  to 
the  consent  so  given  rendered  the  same 
invalid ;  it  was  made  valid  by  a  sub- 
sequent statute,  passed  in  1868,  which 
declared,  in  substance,  that  consents 
obtained  in  pursuance  of  the  act  of 
1866  should  be  valid  and  effectual  for 
all  purposes  for  which  they  were 
authorized  to  be  given,  and  should  not 
be  invalidated  or  avoided,  or  in  any 
manner  affected,  by  reason  of  certain 
specified  matters  "  or  for  any  other 
error,  irregularitv,  omission  or  defect." 
provided  a  majority  of  the  tax  payers 
should  have  actually  signed  or  executed 
snoh  consents.  (People  agt.  Clark,  53 
Barb.,  171). 

Held,  also,  that  in  an  action  brought  in 
the  name  of  the  people,  against  the 
commissioners  appointed  under  the  act 
of  1866  to  subscribe  for  the  stock  of 
the  railroad  company  therein  men- 
tioned, on  behalf  of  a  town,  to  restrain 
euch  commissioners  froai  executing  or 
issuing  or  disposing  of  any  bonds  of 
said  town,  iu  payment  for  stock  sub- 


scriptions. &c.,  the  railroad  company 
was  a  necessary  party.     (Id.) 

19.  In  an  action  against  a  railroad  compa 
ny,  by  administrators,  to  recover  dam- 
ages for  the   death  of  their  intestate, 
caused  by   the   alleged    wrongful  act, 
neglect,    &.C.,    of  the    defendant,    the 
judge  charged  the  jury  that  persons  ap- 
proaching a  railroad  in  plain  sight  are 
bound  to  look  and  see   if  any   train  in 
comintr ;  that  if  they  look  up  and  down 
the  road  as  men  of  ordinary  prudence 
would  do  in  traveling  near  a  railroad, 
and  are  not  negligent,  the  plaintiffs,  in 
an  action  against  a  railroad  company, 
for  damages,  are  entitled  to  recover,  if 
the  persons  in   charge  of  the   railroad 
were  negligent: 

Held,  that  this  was  a  correct  statement 
of  the  rule  in  respect  to  the  conduct  of 
a  plaintiff,  in  such  cases.  (Havens  agt, 
Erie  Railway  Company  53  Barb.  328.) 

20.  It  is  not  a  question  of  law  how  far  a 
man  should  look,  in  c  ueh  a  case,  but  he 
must  use  his  eyes  and  his  ears,  in  vie  w 
of  the   circumstances,   as  men  of  ordi- 
narv  prudence   would  do  in  like  cases. 
And  this  rule  is  one  for  the  jury  to  ap- 
ply.    (Id.) 

21.  It  is  not  error  for  a  judge  to  refuse  to 
charge  that  '•  it  mattered  not  whether 
the  bell  was  rung  the  distance  of  eighty 
rods,  if  it  was  rung  far  enough   from 
the  crossing    to    warn    passers    by. " 
The  statute  having  provided  that  this — 
"  far  enough  to  warn  passers  by  " — shall 
be  eighty  rods,  the  jury  have  no  right 
to  chang'e  the  rule  as  thus  fixed     (Id.) 

22.  A   railroad   company,  on  purchasing 
landr  has  the  right  to  "pay  a.  part  of  tlie 
consideration     therefor,    by     keeping 
open  portions  of  the  same  as  public 
streets.     Hence  a  condition  in  the  deed 
that  certain   portions  of  the  land  con- 
veyed shall    oe   kept  open   as   public 
streets,  is  not  void  as  imposing  a  duty 
or  trnst  upon   the  corporation   incon- 
sistent with   its  business,  and  outside 
of  the  objects  for  which  it  was  formed. 
(Tinkham  agt.   Erie  Railway  Co.,  53 
Barb.,  393). 

23.  A  railroad  company,  whwtever  act* 
it  mav  have  done  within  onr  territory, 
dwelfs  in  the  place  of  its  creation,  and 
if  not  chartered  by   this  state,  it  is  a 
foreifjn  corporation— a  citizen  of  another 
Btate— and    its   citizenship   cnnnot   be 
questioned,  for  the  purpose  of  defeating 
Uie  jurisdiction  of  the  United   States 
courts  over  an  action  brought  against 
it,     ( Fisk  agt.  Chicago  dx.,  R.  R.  Co., 
SZBcub.,  472.) 

24.  W.  and  the  East  Eiver  Ferry  Com 
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Eany  claimed  title  to  a  certain  strip  of 
ma  lying  between  First  avenae  and 
the  East  river  ferry,  in  the  city  of  New 
York  -as  assignees  of  a  grant  from  the 
corporation  of  the  city  to  the  Farmers' 
Loan  and  Trust  Company.  By  that 
grant  certain  lands  under  water,  east 
of  First  avenue,  except  a  space  of  100 
feet  in  width  eastward  from  First  ave- 
nue, in  continuation  of  34th  street, 
were  conveyed  to  the  grantees,  and 
the  latter  covenanted  that  they  would, 
within  three  months  after  being  re- 
quired to  do  so,  by  the  grantors,  at 
ineir  own  expense,  build  and  erect  a 
wharf,  avenue  or  street,  100  feet  in 
width,  from  First  avenue  to  avenue 
A,  and  that  they  would  keep  in  good 
order  said  street,  wharf  and  avenue 
embraced  in  said  100  feet,  and  that  it 
should  thereafter  continue  to  be  a  pub- 
lic street  of  the  city.  Under  this  con- 
veyance W.  and  the  ferry  company 
had  been  for  several  months,  and  at 
the  commencement  of  this  action  still 
•were,  engaged  in  filling  in  the  land 
owned  by  them,  adjacent  to  the  said 
100  feet,  as  well  as  said  space  of  100 
feet,  and  in  constructing  a  sewer  across 
the  same,  and  were  preparing  to  grade 
and  pave  said  space.  Although  no 
proceedings  had  ever  been  taken  bv 
the  city  corporation  to  lay  out  34tn 
Btreet  as  a  public  street,  from  First 
avenue  to  the  ferry-house,  the  strip  of 
land  between  those  points  had  been  so 
far  filled  out  and  graded  as  to  be  con- 
stantly used  by  the  public,  in  going  to 
and  from  the  ferry,  and  for  common 
highway  purposes,  generally.  Two 
railway  companies  having  tne  right, 
under  their  respective  charters  and  the 
permission  of  the  corporation  of  the 
city,  to  extend  their  tracks  across  the 
strip  of  land  iu  question,  commenced, 
on  different  davs,  laying,  constructing 
and  extending  their  respective  tracks  in 
and  through  34th  street,  and  in  con- 
tinuation thereof,  across  the  said  strip, 
between  First  avenue  and  the  East 
river  ferry : 

Held,  1.  That  34th  street,  or  the  strip  of 
land  in  question,  having  been  at  the  time 
when  the  railroad  companies  commenced 
constructing  and  extending  their  tracks 
in  and  through  it,  so  far  filled  out  and 
graded  as  to  oe  constantly  used  by  the 
public  as  a  street,  those  companies  had 
a  right,  so  far  as  the  plaintiffs  were 
concerned,  to  construct  and  extend 
their  several  tracks  through  and  over 
34th  street,  or  the  strip  of  land  in 
question,  as  far  easterly  as  the  grading 
or  the  condition  of  the  street  or  strip  ol 
land  would  permit.  (  Waterbury  agt. 
Dry  Dock.  East  Broadway,  dc.,  R.  R. 
Company,  54  Barb,,  388.) 


3.  That  the  legal  title  to  the  strip  of 
land  in  question  was  not  in  the  plain- 
tiffs, or  in  either,  and  neither  had  any 
beneficial  interest  in  the  soil  thereof. 
(Id.) 

3.  That  considering  that  snch  strip  of 
land  was  already  devoted  to  the  public 
use,  it  did  not  sufficiently  appear  that 
the  devotion  of  it  to  an  additional  pub- 
lic use  by  the  construction  and  oper- 
ation of  a  railroad,  or  railroads,  upon 
or  through  it,  would  appreciably  injure 
either  of  the   plaintiffs,  by  interfering 
with  the  filling   up,  or  the  grading,  or 
the  construction  of  the  sewer,  so  as  to 
authorize  an  injunction   at  their  suit, 
on  the  ground  of  such  interference. 
(Id.) 

4.  That  even  though   the  plaintiffs 
might  suffer  some   slight  damage,  or 
inconvenience,  from  such  interference, 
still,    considering    that    all     railroads 
must  be  deemed  to  be  constructed  and 
operated  for  public  nse,  an   injunction 
ought  not  to   be  sustained,  where  the 
ability  of  either  railroad  company  to 
pay  any  damages  that  might  be  re- 
covered"^ in  an  action  at  law  was  not 
questioned.     (Id.) 

5.  That  as  between  the  two  railroad 
companies,    both   having  the  right  to 
extend  their  tracks  iu  and  through  34th 
street  to  the  ferry,  until  one  of  them 
had    actually    commenced    taking    a 
qualified   possession   of  the   center  or 
middle  of  34th   street,  by  locating  and 
constructing   their  extension  thereon, 
either  had  the  right  to  make  its  exten- 
sion there,  to  the  exclusion  of  the  other 
from  that  particular  location.     (Id.) 

6.  That  the    company   which    first 
actually  took  a  qualified  possession  of 
the  center  or  middle  of  the  street,  or 
strip  of  land,   by  locating    and    con- 
structing their  extension  for  a  pan  of 
the  distance  until  interfered  with  by 
the    agents  or  servants  of  the  othe'r 
company,  acquired   the   right  to  com- 
plete the  construction  of,  and  to  oper- 
ate, their  extension,  10  the  ferry,  or  as 
near  to  it  as  the  condition  of  the  street 
or  strip,  and  the  convenient  operation 
of  the  ferry,  would  permit,  to  the  ex- 
clusion of  the  right  of  the  other  com- 
pany to  interfere,   in  any  way,  with 
the  construction  and  operation  of  the 
first  mentioned  company's  extension  as 
thut   located.     (Id.) 

25.  Railroad  companies  cannot  escape 
responsibility  for  using  defective  carri- 
ages, by  borrowing  them  from  one  an- 
other. Case  of  Brown  agt  Tke  Buffalo 
and  State  Line  Railroad  Company,  (22 
JV".  Y.,  191)  commented  on.  (Jelter  agt. 
2f.  Y.  and  IT.  B.  It.  Co.,  2  Neijes,  154.) 
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RAPE. 

1.  In  an  action  to  recover  damages  for 
an  assault  upon  the  plaintiff  with  in- 
tent to  commit  a  rape  upon  her,  the 
proof  to  sustain  the  action  mnst  be  of 
the  same  nature  and  degree  as  it  the 
defendant  -were  on  trial  upon  an  in- 
dictment for  an  attempt  to  commit  a 
rape,  and  the  case  should  be  tried  upon 
the  same  principles.  In  such  an  action, 
any  evident  to  repel  the  allegation  of 
force — to  show  consent,  or  that  no  vio- 
lence was  doneror  designed  to  the  will 
of  the  plain!  ill'- — is  necessarily  admissi- 
ble, as  tending  to  disprove  the  very 
body  of  the  crime.  (Grossman  agt. 
Bradley,  53  Barb,  125J 

RECEIPT. 

1.  Where  a  party  gives  a  receipt  in  •wri- 
ting, and  knows,  at  the  time  he  is  giv- 
ing it,  that  the  same  is   untrue  (as  in 
the  case   of  a  receipt  expressed    to  be 
of  cash  when  notes  are  given  in  lieu;, 
he  gives  it  with  the  understanding  that 
it  may  be  acted  upon  and  used  against 
him  b'y  third   persons    without  notice, 
as  if  it  were  true.     (Baker  agt.  Union 
Life  Int.  Co.,  6  Abb.  JV.  &,  144.) 

2.  C.   transferred    to  E.  a  note  payable 
to  bearer,  drawn  by  J.  P.  A.  arid  in- 
dorsed by  W.  S.  A.,  and  took  E.'s  re- 
ceipt for  it,  agreeing  "  to  account  for 
the  same  on  demand."    In  an  action 
by  E.  against  the  maker  and  indorser, 
the  receipt  was  introduced  as  evidence 
to  establish    that    title    to    the    note 

1  was  not  in  the  plaintiff',  and  that  it  was 
a  contract  of  bailment;  and  testimony 
of  both  C.  and  E.,  offered  to  prove 
what  was  the  nature  of  the  contract 
between  C.  and  E.,  and  what  the  con- 
sideration of  the  transfer,  was  ex- 
cluded : 

Held,  that  the  receipt  was  not  in  itself  a 
contract  of  bailment,  and  that  the  ex- 
clusion of  the  parol  testimony  of  the 
parties  to  the  contract,  to  prove  its 
nature  was  erroneous.  (Eaton  agt. 
Alger,  2  Keyet,  41.) 

RECEIVER. 

1.  Where  one  is,  by  a  decree  of  the  court, 
declared  to  be  a  mortgagee  in  posses- 
sion, and  substantially  or  in  effect  to  be 
a  trustee  of  the  equity  of  redemption, 
he  will,  by  subsequently  accepting  the 
office  of  receiver  of  the  same  property, 
be  deemed  t<>  have  assumed  the  duties 
and  responsibilities  of  such  office,  un- 
qualified or  unmodified  by  the  circum- 


stance that  he  had  previously  been  de- 
clared to  be  a  mortgagee  in  possession, 
or  by  the  fact  that  he  claimed  the  de- 
cree to  be  erroneous,  and  that  be  wag 
and  might  finally  be  held  to  be,  the  ab- 
solute owner.  (Bullet  agt.  Duff,  54 
Barb.,  215  ) 

2.  Having  been  appointed  leceiver,  and 
accepted  the  appointment,  his  relations, 
claims  and  interests  as  an  individual, 
must  not  be  permitted  to  interfere  with 
his  duties  as  receiver,  or  with  the  pur- 
pose or  interests  for  which  he  was  ap- 
pointed.    (Id.) 

3.  His  duty   as  receiver,  is  to  increase 
the  surplus  beyond  what  shall  be  found 
due  him  as  mortgagee,  by  getting  as 
large  a  rental  as  he  reasonably  can  for 
the  trust  property ;  and  on  his  applying 
to  the  court,  as  receiver,  for  authority 
to  have  it  leased,  it  is  his  duty  to  lay 
before  the  court  all  the  information  he 
has,  or  can  with  reasonable  diligence 
acquire,  as  to  the  situation  and  value 
of  the  trust  property.     (Id.) 

4.  If  such  receiver  applies  to  the  court 
for  an  order  authorizing  him  to  lease 
the  premises  for  a  term  of  years,  with 
a  motive  or  purpose  inconsistent  with 
his  duty  and  position  as  receiver,  and 
an  order  granting  such   authority   is 
made  by  the  court,  inud  verteutly,  with- 
out careful   scrutiny,  and  further  in- 
quiry, by  a  reference  or  otherwise,  as 
to  the  situation  and  value  of  the  prop- 
erty, and  the  propriety  of  making  the 
order,  the  order  should   be  reversed, 
(Id.) 

5.  If  the  lease  executed  by  the  receiver, 
under  such  an  order,  is  'declared  void, 
it   will   be  with  a  reservation  to  the 
lessee  of  the  right  to  occupy  the  prem- 
iser  for  one  year  from  the  'date  of  his 
lease.    (Id.) 

6.  The  receiver  of  an  insolvent  corpora- 
tion cannot  by  sale  or  otherwise  divest 
himself  of  his  trust    powers.     Hence, 
npon  the  sale  by  the  receiver  of  the  as- 
sets of  such  insolvent  corporation,  the 
purchaser  acquires  no   right  of  action 
against  a  former  trustee  of  such  insol- 

.  vent  corporation,  to  require  bin  as 
such  trustee  to  account  for  any  assets 
of  such  corporation  remaining  in  his 
hands.  (Ifannagt.  Fairchildt,  2  Keyci, 
106.) 

7.  In  an  action  to  recover  the  possession 
of  r,eal  property,  on   the    ground  that 
judicial  proceedings  by  which  the  title 
of  plaintiff's  ancestor  was  apparently 
divested,  and  the  lands   transferred  to 
the  defendant's  ancestor,  were  void  for 
fraud,  mistake,  and    want   of  jurisdic- 
tion, the  court  having  power  to  appoint 
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a  receiver  and  grant  an  injunction  to 
preserve  the  property  and  the  proceeds 
of  it  pending  the  litigation.  (Rodgert 
agt.  Marshall,  6  Abb.  N.  S.,  157.) 

8.  These  provisional  remedies  should  be 
granted  where  it  is  shown  upon  the 
plaintiff's  application  therefor,  in  such 
a  case,  that  the  defendants  are  irre- 
sponsible, that  they  are  collecting  rents 
which  they  are  unable  to  refund,  and 
will  probably  be  lost  if  they  are  not 
restrained,  and  that  the  premises  are 
in  a  ruinous  condition  by  reason  of 
their  neglect,  and  will  continue  to  de- 
teriorate. (Id.) 

REFEREES  AND  REFERENCE. 

1.  A  compulsory  reference,  under  subdi- 
vision 1  of  section  271  of  the  Code  of 
Procedure,  may  be  ordered,  whenever 
it  appears  that  the  trial  of  any  one  of 
the  issues  will  involve  the  examination 
of  a  long  account,  although   the  deter- 
mination of  some  other  issue  may  ren- 
der it  -unnecessary   to  try    the    first- 
named    issue    at    all.     (Batchelor  agt. 
Albany  City  Int.   Co,,  6  Alb.  N.   S., 
240.) 

2.  Whether  the  whole  of  the  issues  shall 
be  referred,  or  the    taking    of  the  ac- 
count merely,  and  whether  the  account, 
shall  be   taken   before  the  trial  of  the 
other  issues,  or  after,  are  matters  in  the 
discretion  of  the  court  at  the  special 
or  the  trial    term,   to  be    governed  by 
the    peculiar    circumstances    ot    each, 
case.     (Id.) 

3.  If  there  is  any   evidence   laid   before 
the  court  below  that  the  examination 
of  a  long  account  will  be  required,  and 
that  evidence  is  uncontradicted,  or  if 
there  is  a  conflict  of  proofs   created  by 
counter-affidavits,  then  the  determina- 
tion of  the  court    below    must  be  held 
final  and  conclusive : 

Held,  therefore,  that  an  action  brought 
for  the  recovery  of  the  amount  insured 
by  an  insurance  policy,  in  which  the 
proofs  of  loss  consist  of  numerous 
items,  may  be  referred.  (Id.) 

4.  The  adjudged  cases,  and  the  history  of 
the  legislation    upon  this  subject  since 
the    first    publication    of  the    Revised 
Statutes, — reviewed.     (Id. 

5.  In  an  action  at  law,  afler  the  plaintiffs 
have  closed  their  case,  it  is  discretion- 
ary with  the  referees  whether  to  allow 
them  to  open  it  and  introduce  evidence 
not  rebutting,  but  competent  and  prop- 
er, in  the    first    instance,  to    make  out 
their  case  ;  and  their   decision  on  this 
point  is  not    subject  to    review  on  ap- 


peal.    (Fielden  agt.  Lahens,  6  Alb.  N. 
S.,  341.) 

6.  In  an  action  to    dissolve  the    partner- 
ship   and  distribute  the  assets,    it    ia 
premature  to  require  the  referee,  to  take 
and  state  the  account  between  the  par- 
ties before  the  assets  have  been  sola  by 
the  receiver  so  that  their  value  may  be 
ascertained.     ( Trtifant  agt.  Merrill,  6 
Abb.  N.  S.,  462.) 

7.  After  a  referee  has  reported,  although 
he  does  not  pass  upon  all  the  questions 
referred  to  him,  he  is  fanctus  officio  ; 
and  it  is  not  incompetent  for  the  court 
to  appoint  anew  referee  as  to  such  un- 
determined   questions,    instead  of  set- 
ting him  in  motion  again..     (Id.) 

8.  Where  a  referee,  in  his  report,  entirely 
ignores  the   principal,  if  not  the  only 
issue  in  the  case,  and  no  judgment  can 
be  properly  rendered  until  such  issue 
is  decided,  the  judgment  entered  upon 
his  report  will  be  reversed,  and  a  new 
trial  ordered.     (Collins  agt.  Clark,  54 
Barb.  184.) 

9.  Thus  where,  in  an  action  to  compel 
the  defendants  to  account  for  and  pay 
to  the  plaintiff  certain   profits  realized 
by  them   as  stock   brokers,  on  the  pur- 
chase and  sale   of  stocks  for  him,  to- 
gether with   money   deposited  by  the 
plaintiff  with  them,  by  way  of  security 
or  margin,  and  for  a  loss  occasioned  by 
their  neglect  and  refusal  to  sell  when 
ordered    to  do  so,  the   only  disputed 
question,  and  the  principal  issue  in  the 
case  was,  whether  the  plaintiff  direc- 
ted the  defendants  to  sell,  on  a  particu- 
lar day,  at  a  specified   price ;  and  the 
referee,  in  his  report,  took  no  notice 
of  that  issue : 

Held,  that  as  no  judgment  could  be  ren- 
dered until  such  issue  was  decided,  it 
was  a  proper  case  for  a  new  trial. 
(Id.) 

10.  A  referee  found,  as  matter  of  fact, 
that  the   plaintiff,  on  the  2d  of  July, 
1864,  shipped  to  the  defendant*  3,880 
bushels  of  oats,  the  property  of  the 
plaintiff;  that  the  defendants  received 
the  oats,  sold  them  for  $3,225  67,  after 
deducting  charges  and    commissions, 
and  refused,  upon  demand,  to  pay  such 
proceeds  to  the  plaintiff: 

Held,  that  this  made  out  a  clear  cause 
of  action,  and  warranted  a  conclusion 
of  law  that  the  plaintiff  was  entitled  to 
recover.  (Adee  agt.  Demurest,  54  JBarb. 
433.) 

Held,  also,  that  the  plaintiff  having  given 
evidence  tending  to  show  that  mr  oats 
in  question  were  his  property,  and  the 
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defendants  having  given  evidence 
tending  to  disprove  the  plaintiff's  case, 
and  to  show  that  the  oats  belonged  to 
them,  and  to  make  out  a  defense  to  the 
action ;  and  the  referee  having  believed 
the  plaintiff 'a  witnesses,  and  found  in 
his  favor  upon  the  facts,  and  thus  by 
implication  negatived  the  defense  ;  the 
report  in  favor  of  the  plaintiff  was  not 
only  an  express  finding,  upon  the  facts, 
in  his  favor,  but  was  in  legal  effect  a 
finding  atrainst  the  defendants,  that  the 
defense  wus  not  established  and  that 
no  facts  were  proved  by  them  which 
warranted  a  finding  in  their  favor 
upon  the  whole  issue.  (Id.) 

11.  Before  the  court  can  reverse  a  judg- 
ment rendered    by  the  referee,  in  such 
a  case,  it  must,  upon   a  review  of  the 
testimony,  come  to  the  conclusion  that 
his  finding   upon  the  facts  is  against 
the  clear  weight  of  the  evidence,  pre- 
cisely as  it  would  hold — if  the  case  had 
been"  tried  by  a  jury,  and  their  verdict 
upon  the  same  facts  was  for  the  plain- 
tiff— that  such   verdict   was  not  war- 
ranted by  the  evidence.    (Id.) 

12.  The  plaintiff  having  proved  that  the 
precise  quantity  of  oats  mentioned  in 
the  report  had  been  delivered  by  him 
at  the  warehouse  of  H.,  the  shipper,  at 
or  befoie  the  time  of  the  shipment  of 
such  oats,  and  he  producing  the  ship- 
ping bill  of  said  oats,  signed  by  H.,  show- 
ing the  shipment  of  that  quantity  of 
oats  on  board  a  canal   boat  owned,  by 
H.,  and  others,  for  and  on   account  of 
the  plaintiff 's  consignee,  to  the  care  of 
the  defendants : 

Held,  that  these  facts  clearly  established, 
prima  facie,  at  least,  that  the  oats  in 
questions  were  the  property  of  the 
plaintiff,  and  had  been  received  by  the 
defendants  as  his  consignees,  or  ior  his 
use  and  benefit.  (Id.) 

14.  Of  these   oats  the  defendant  proved 
that  1,253  bushels  were  not  in  fact  the 
identical  oats  delivered  by  the  plaintiff 
to  H.,  and  placed  in  store  in  his  ware- 
house, but  were  in  fact  other  oats  pur- 
chased  by  W.   with   money   obtained 
upon  drafts  drawn  by  him  on  the  de- 
fendants : 

Held,  that  upon  the  proofs  the  referee 
was  warranted  in  finding  that  1,253 
bushels  of  the  plaintiff's  oat*  were 
lent  to  W.  and  used  by  him  ;  and  that 
of  the  oats  shipped  to  the  defendants 
the  same  number  of  bushels  were  re- 
ceived and  taken  from  W.'s  oats  in  re- 
tarn  for,  or  repayment  of,  the  oata  so 
lent.  (Id.) 

15.  That  upon  these  facts  there  was  no 
reasonable  ground  of  doubt  that  H.  & 


W.  were  jointly  interested  in  the  oper- 
ation of  buying  and  shipping  oats,  and 
that  H.  did,  therefore,  in  Don-owing 
and  paying  oats,  in  their  common 
business  and  for  their  common  benefit, 
bind  both  parties.  (Id.) 

16.  That  H.,  therefore,  might  lawfully, 
with  W.'s  assent,  pav  these  1,253  bush- 
els of  oats  to  the  plaintiff,  and  might 
lawfully  ship  them  for  him,  and  give 
and  imike  a  bill  of  lading,  or  shipping 
bill,  in  the  name  of  the  plaintiff.    And 
that  the  referee  might  find  that  such 
were  the  facts,  and  such  the  true  trans- 
action.    (Id.) 

17.  Upon  a  judgment  rendered  by  a  re- 
feree, or  a  single  judge,  the  court  re- 
views the  facts  as  well  as  the  law,  and 
upon  the  same  principles  which  govern 
the  review  of  the  verdict  of  a  jury. 
(Id.) 

18.  Upon  a  reference  to  ascertain  what, 
if  any,  damages  defendants  have  sus- 
tained in  consequence  of  an  injunction, 
it  is  the  duty  of  the  party  claiming  to 
have  sustained  damages,  to  establish 
the  fact,  and  the  amount,  by  satisfac- 
tory proof     Dwight  agt.  Norther*  In- 
diana ll.R.  Co.,  54  Barb.,  271.) 

19.  If  he  fails  to  do  so,  and  the  referee, 
upon  the  evidence,  finds  that  no  dam- 
ages have  been  sustained,  his  report 
will  not 'be  disturbed,  on  exceptions. 
(Id.) 

RELEASE. 

• 

1.  Where  the  defendant  by  fraudulent 
representation  procured  plaintiffs  to  re- 
lease their  mortgage  lien  upon  certain 
premises,  and  before  discovery  of  the 
fraud  the  title  to  said  premises  had 
been  so  conveyed  that  the  lien  could 
not  be  restored,  the  plaintiffs  will  be 
entitled  to  jndgment  against  the  de- 
fendant for  the  amount  of  the  lien  so 
released.  (Stebbins  agt.  Hoictll,  1 
Key  a,  240.) 

REMOVAL  TO  U.S,  COURTS. 

1.  Joint  stock  associations   existent  in 
this  state,  exercising  such  privileges  its 
are  given  them  by  the  statutes  of  this 
state,  and  suing  or  being  sued,  in  the 
name  of  their  president  or  secretary,  aa 
to  all  questions  relating  to  panics  to 
suits  in  or  to  be  removed  into  the  conrU 
of  the  United  States,  are  to  be  regard- 
ed as  under  the  same  rules  as  apply  in 
such  cases  to  corporations.  (Fargc&gt. 
Me  Vicker,  ante,  1.) 

2.  Where  such  joint  stock  association  baa 
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brought  action  in  a  court  of  this  state 
in  the  name  of  its  president,  and  appli- 
cation is  made  by  the  defendant,  a  citi- 
zen of  another  state,  to  remove  the 
same  into  the  circuit  court  of  the  Uni- 
ted States  under  the  acts  of  congress 
of  1789  and  March,  1867,  such  applica- 
tion cannot  be  defeated  upon  the  ground 
that  some  of  the  stockholders  of  the 
joint  Block  association  are  citizens  of 
the  state  of  which  the  defendant  is  also 
a  citizen.  The  character  of  such  joint 
stock  associations,  in  corporate  aspect 
considered.  (Id.) 

3.  Where  a  special  term  of  the  supreme 
court  has  granted  an  order  removing 
a  cause  under  the  acts  of  congress  re- 
ferred to  into  the  U.  S.  circuit   court, 
&.C.,  is  such  an  order  appealable  to  the 
general  term  ?    This  question  also  con- 
sidered.    (Id.) 

4.  The  act  of  congress  of  1789,  provicr 
ing  for  the  removal  of  causes  from  the 
state  to  the  United  States  courts,  does 
not  apply  where  both  the  parties  are 
non-residents  of  the  state.     (Smith  agt 
Sutler,  ante,  192. 

5.  Where  a  plaintiff,  on  an  application 
by  the  defendants  to  remove  the  action 
to  the  circuit  court  of  the  United  States, 
showed  that  he  had  had  a  domicil  in 
Boston  for   several  years ;    that  last 
year  he  purchased  a  house  there,  and 
there  his  family  resided ;  he  coming  to 
the  city  of  New  York  for  the  purposes 
of  his   business,  and  returning  to  his 
home,  in   Boston,  at  intervals  as  his 
occupation  permitted : 

Held,  that  he  was  to  be  deemed  a  citizen 
of  Massachusetts.  (Fitk  agt.  C/iicago 
dx.,  R.  B.  Co.,  53  Barb.,  472.) 

6.  The    inference    as  to    citizenship    is 
strengthened,  in   such  a  case,  by  the 
fact  that  the  party  has  not  voted  in 
this  state,  but  has  done  so  regularly  in 
another    state,  since  he  took  up    his 
domicil  there  several  years  ago.    (Id.) 

7.  What  facts  will  be  deemed  sufficient 
to  show  that  a  party  has  not  changed 
his  residence    from  another    state  to 
this!     (Id.) 

8.  Presumptively,  citizenship  of  a  defend- 
ant in  another  state,  being  once  estab- 
lished,  still    continues ;    anil    if    the 
question  as  to  a  change  of  it  be  in 
doubt,   the  doubt   must   be    resolved 
against  the    plaintiffs,  upon  whom  is 
the  burthen  of  overcoming   the   pre- 
sumption.    ( Id. ) 

9.  The  object,    and    the    effect  of    the 
statutes  of  this  state,  passed  in  1853  and 
1855,  requiring  corporations  created  by 
other    states,  and    doing    business  in 


New  York,  to  appoint  an  agent  here, 
to  receive  service  of  process  against 
such  corporations,  were  to  prevent  our 
citizens  being  forced  to  bring  a  suit 
against  a  foreign  corporation  transact- 
ing business  within  our  territory ,%nd 
to  afford  them  a  method  of  commencing 
a  suit  here,  against  such  foreign  com- 
pany ;  but  without  in  any  way  cutting 
off  the  right  of  such  company,  after 
being  regularly  sued  in  our  courts,  to 
remove  the  litigation  to  the  courts  of 
the  United  States.  (Id.) 

10.  A  railroad  company,  whatever  acta 
it  may  have  done  within  our  territory, 
dwells  in  the  place  of  its  creation,  and 
if  not  chartered   by  this  state,  it  is  a 
foreign  corporation — a  citizen  of  another 
state — and   its   citizenship   cannot    be 
questioned,  for  the  purpose  of  defeating- 
the  jurisdiction  of  the   United  States 
courts  over  an  action  brought  against 
it.    (Id.) 

11.  Unless  all  the  plaintiffs  be  citizens  of 
the  state  in  whose  court  the  action  is 
brought  and  all  the  defendants  citizens 
of  a  state  other  than  that,  the  action 
cannot  be  removed  to  a  federal  court, 
under  the  judiciary  act  of  1789.     (Id.) 

12.  Where  it  appeared  that  in  one  of 
two  suits  sought  to  be   removed,  the 
plaintiff  was  a  citizen  of  this  stare ;  in 
the  other  the  plaintiffs  were  citizens, 
one  of  this  state,  and  the  others    of 
other  states ;   and  in  both   cases  the 
defendants  consisted  partly  of  citizens 
of  :his  state  and  partly  of  citizens  of 
other  states : 

Held,  that  the  actions  could  not  be  re- 
moved, under  that  act.  (Id.) 

13.  The   acts  of  congress  of  1866  and 
1867,  in   relation  to  the   removal  of 
causes  from    state    courts    to   United 
States  courts,  commented  on  and  con- 
strued.    (Id.) 

EEWAED. 

1.  L.  having  been  convicted  of  a  felony, 
filed  exceptions  and  sued  out  a  cer- 
tiorari,  and  being  at  large  on  bail,  he 
left  the  state  and  failed  to  appear  to 
receive  sentence.  The  defendant,  who 
was  one  of  his  bail,  thereupon  executed 
a  writing  offering  a  reward  of  $250  to 
anv  person  who  should  take  and  safely 
lodge  L.  in  the  Elmira  jail,  and 
delivered  the  same  to  the  plaintiff, 
who  was  sheriff  of  Chemung  county. 
The  latter  pursued  L.  to  Illinois,  and 
there,  under  a  requisition  from  the 
governor  of  this  state,  arrested  L.  and 
lodged  him  in  the  jail  at  Elmira: 
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Held,  that  an  action  would  lie  against 
the  defendants,  to  recover  the  reward 
offered  bv  him.  (  Gregg  a«rt.  Pierce,  53 
Barb.,  3fr.) 


alto,  that  the  fact  that  the  plaintiff, 
was  sheriff,  or  that  the  requisition 
upon  the  governor  of  Illinois  described 
him  as  sheriff,  added  nothing  to  his 
authority  under  the  requisition,  and 
that  he  must  be  deemed  to  have  made 
the  arrest  as  a  private  citizen,  merely, 
and  not  as  sheriff.  (Id.) 

2.  And  that  the  statute  prohibiting 
sheriffs  or  other  officers  to  whom  fees 
are  allowed  by  laSv  for  any  service, 
fiom  taking  or  receiving  any  other  or 
greater  fee  or  reward,  for  services 
rendered,  than  such  as  are  allowed  by 
laWj  when  construed  according  to  its 
spirit  and  meaning,  did  not  affect  the 

flamtitf  's  right  to  recover  such  reward. 
Id.) 

EIGHTS  OF  PROPERTY. 

1.  The  rights  of  an  individual  in  regard 
to  his  property  should  be  respected  ; 
and  even  public  officers  are  not  at  lib- 
erty to  disregard  such  rights,  unless 
there  is  a  clear  and  urgent    necessity 
therefor,  to  subserve  an  important  and 
pressing  public  necessity.     (Hicla  agt. 
JDorn,  54  Barb.,  172.) 

2.  To  justify  a  material    injury  to,   or 
destruction  of,  the  property  of  an  in- 
dividual, there  must  exist  a  pressing 
necessity,  both  in  regard  to  the  work 
to  be  performed,  and  the  manner  of 
executing  it.     (Id.) 

SALE  AND  DELIVERY. 

1.  Plaintiffs  sold  to  one  Patterson  a 
quantity  of  flour  for  cash,  delivering 
the  same  on  board  vessels  to  be  shipped 
through  defendants,  to  their  house  in 
Liverpool,  for  sale.  Patterson  failed 
to  pay  for  the  floor  in  full,  and  an 
action  was  commenced  against  him  by 
the  plaintiffs  for  the  balance  of  the 
purcnase-money.  They  subsequently 
commenced  this  suit  against  these 
defendants  to  recover  from  them  this 
same.  unpaid  balance  : 

Held,  that  the  sale  and  delivery  to  Patter- 
son were  ratified  by  the  suit  against 
him,  and  left  the  plaintiffs  without 
cause  of  action  against  defendants; 
also,  that  the  receipt  by  plaintiffs  of  the 
defendants'  acceptance  of  Patterson's 
order  on  them,  and  of  moneys  on  eaid 
order,  was  fiirther  evidence  of  ratifica- 
tion of  the  sale  to  Patterson.  (  Wilmot 
agt.  Itichardson,  '2  Keyes,  519.) 


2.  The  rule  that,  upon  a  sale,  notwith- 
standing the    postponement    of   pay- 
ment and  delivery,  the  right  of  property 
may  become  vested   in    the   vendee, 
while  the  right  of  possession  only  con- 
tinues in  the   vendor,  until  the  pay- 
ment of  the  purchase-money,  applies 
only  to  the  sale  of  specific  chattels. 
(Currie   agt.     White,  6  Abb.  Jf.    S., 
352.) 

3.  The  right  of  stopage  in  transit  ceases 
when  the  goods  are  bonded  and  de- 
posited in  a  warehouse,  in   the  joint 
custody  of  the  purchaser  or  consignee, 
and  the  custom-house  authorities,  un- 
der the    present    warehouse  system. 
(Franrhierii  agt.  Henriauet,  6  Abb.  J!f. 
S.,  251.) 

4.  The  following  rules  may  be  deduced 
from  the  authorities,   and  the  settled 
principles    applicable   to   stoppage    in 
transit : 

1.  Where   the    goods  are  removed 
"  under  general  orders"  to  the  govern- 
ment warehouses,  in  default  of  an  entry, 
the  right  of  stoppage  in  transit  is  not 
terminated. 

2.  Where  a  formal  entry  is  made, 
but  is  not  followed  up  by  proper  bond- 
ing, the  right  continues. 

3.  Where  there   is  a  perfect  entry, 
and  the  goods  are  thereupon  regularly 
bonded    and    warehoused,    the    right 
ceases.    (Id.) 

SET-OFF. 

1.  Under  the  Revised  Statutes,  a  claim 
existing  against  the  assignor,^!  favor 
of  the  maker  of  a  promissory   note, 
assigned  before  it  became  due.  cannot 
be  set  off  against  the  note  in  the  handa 
of  the  assignee,  and  this,  although  he 
had   notice  of  die  off-set  before   the 
transfer,  such  notice   not  being  notice 
of  any  existing  legal  defense.     (2  It. 
8.,  354,   section    18.)     ( Williamt  agt. 
Brvwn,  2  Keyes,  486.) 

2.  Section  112  of  the  Code  of  Procedure, 
which  provides,  in  case  of  an  assign- 
ment of  a'thing  in  action,  tlmt  the  ac 
tion  by  the  assignee  shall  he  without 
prejudice  to  any  set-off  or  other  defense 
existing  at  the  time,  or  before  notice 
of  the  assignment,  does  not  apply,  for, 
by  the  second  clause  of  that  section, 
negotiable  promissory  notes  and  bills 
of  exchange  transferred  in  good  faith, 
and  npon  good   consideration,   before 
due,  are  expressly  expected.     (Id.\ 

SETTLEMENT. 

1.  Defendants  cannot  claim  the  opening 
of  an  alleged  settlement  on  the  ground 
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of  a  mistake,  without,  establishing 
affirmatively  the  existence  of  such  mis- 
take. (Herrick  agt.  Ames.  1  Keyes, 
190.) 


SHERIFF. 

1.  A.  sheriff  has  no  authority  or  right  to 
employ  an  auctioneer  to  sell  property 
upon  execution  levied  upon  by  him  and 
charge  a  commission  therefor,  in  addi- 
tion to  his  poundage,  to  be  deducted 
from  the  proceeds  of  the  sale.  (Lord 
agt.  Richmond,  ante,  173.) 

1.  Nor  can  a  sheriff  charge  as  a  disburse- 
ment, after  levying,  and  taking  prop- 
erty upon  execution,  any  sum  for  the 
services  of  a  •watchman  to  keep  and 
take  care  of  the  property.  There  is  no 
authority,  any  where,  for  either  of 
these  charges.  (Id.) 

3.  L.  having  been  convicted  of  a  felony, 
filed  exceptions  and   sued  out  a  cer- 
tiorari,  and  being  at  large  on  bail,  he 
left  the  state  and  failed  to  appear  to 
receive  sentence.    The  defendant,  who 
was  one  of  his  bail,  thereupon  executed 
a  writing  offering  a  reward  of  $250  to 
anv  person  who  should  take  and  safely 
lodge    L.   in    the    Elmira     jail,    and 
delivered   the    same    to  the   plaintiff, 
who  was  sheriff  of  Chemung  county. 
The  latter  pursued  L.  to  Illinois,  and 
there,  under  a  requisition    from    the 
governor  of  this  state,  Hrrested  L.  and 
lodged  him  in  the  jail  at  Elmira: 

Held,  that  an  action  would  lie  against 
the  deffndants,  to  recover  the  reward 
offered  by  him.  (Gregg  agt.  Pierce,  53 
Barb.,  387.) 

Held,  alto,  that  the  fact  that  the  plaintiff, 
was  sheriff,  or  that  the  requisition 
upon  the  governor  of  Illinois  described 
him  as  sheriff,  added  nothing  to  his 
authority  under  the  requisition,  and 
that  he  must  be  deemed  to  have  made 
the  arrest  as  a  private  citizen,  merely, 
and  not  as  sheriff.  (Id.) 

4.  And    that    the     statute     prohibiting 
sheriffs  or  other  officers  to  whom  fees 
are  allowed  by  law  for  any   service, 
ftom  taking  or  receiving  any  other  or 
greater  fee    or   reward,   for   services 
rendered,  than  such  as  are  allowed  by 
law,  when  construed  according  to  its 
spirit  and  meaning,  did  not  affect  the 
plaintiff's  right  to  recover  such  reward. 
lid.) 

5.  The  sheriff,  when  sued  for  an  escape, 
may  avail  himself  of  the  defense  that 
the'defendant  was  not  suoject  to  arreat 
on   the   execution.      (Carpentier    agt. 
Vr'iUett,  1  Keyts,  510.) 


STAMPS,  U.  8. 

1.  It  seems  that  where  a   U  S.  revenue 
stamp  is  left  off  ol  an  instrument  by 
mistake,  without  any  intention  to  evada 
the  provisions  of  the  acts  of  congress, 
not    only  is  the  instrument  not  void, 
but  it  may  be  read  in  evidence  without 
any  stamp.     ( This  is  adverse  to  Beebe 
agt.  Hutton,  47  Barb.,  187.)    (Schermer- 
horn  agt.  Burgess,  ante,  123  ) 

2.  Where  a  stamp  has  been  left  off  of  an 
instrument  by  mistake,  application  to 
the  collector  to  allow  the  stamp  to  be  af- 
fixed, and  to  remit  the  penalty,  may  be 
made  not  only  by  the  person  or  persons 
executing  the  instrument — the  makers, 
but  also  oy  any  person  having  an  inter- 
est therein,  wliich  in  an  action  upon  a 
promissory  note,  includes  the  plaintiff 
as  well  as  the  defendant.     (  This  is  ad- 
verse to  Myers  agt.  Smith,  48  Barb., 
614.)     (Id.) 

3.  When  the  application  to  the  collector 
is  not   made  by   the  maker  of  the  in- 
strument, but  by  another  party  having 
an  interest  therein,  as  payee  or  holder 
of  a  note  or  the  like,  the  "proper  dis- 
trict" in  which  the  application  is  to  be 
made,  is  the  district  in  which  the  party 
making  the  application  resides,  although 
the  maker  may  reside  in  another  collec- 
tion district.     (Id.) 

4.  The  return  of  a  constable  to  the  ser- 
vice of  a  summons  is  a    certificate  in 
both  the  technical  and  liberal  sense  of 
the  term ;  and    consequently  requires 
a  stamp  under  the  U.  S.  internal  rev- 
enue act.  And  the  omission  of  the  stamp 
renders  the  certificate   invalid  and  of 
no    effect.     (Miller  agt.  Larmon,  ante, 
417.) 

5.  Congress  designed  by  the  amendment 
of  1867,  to  the  internal  revenue  law  to 
provide  two  distinct  things  in  the  sec- 
tion as  amended  :  One  was  to  punish  a 
party  making  certain  instruments,  with 
intent,  &c.,   by  fine  :  the  other  object 
was  to  punish  or  deter,  from   omitting 
the  stamp,  where  there  was  710  inenl  to 
evade  &c.,  by  invalidating  the  instrument. 
(Id.) 

6.  Under  the  act  of  congress  requiring 
stamps  upon  written  agreements,  <kc., 
approved  June  30.  18G4,  the  invalidity 
of  an  instrument  not  stamped,  as  well 
as  the   forfeiture  imposed,  is  made  to 
depend  upon  the  existence  of  the  in- 
tent to  evade  the  act.     (Hoice  agt.  Car- 
penter,  53  Barb.,38Q.) 

7.  That  the  parties  to  an  agreement  are 
aware  of  the  requirement  of  the  statute 
is  to  be  presumed;    and  their  omission 
to  obey  it  must,  in  the  absence  of  any 
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explanation,  be  deemed  •willful  and 
•with  intent  to  evade  its  requirements. 
(Id.) 

8.  The  act  of  omit'ing  a  revenue  stamp 
ia  unlawful  and  injurious  to  the  govern- 
ment, and  must  be  deemed,  presump- 
tively, so  intended.     It  comes  within 
the  class  of  cases  in  which  the  proof 
of  justification  or  excuse  lies  with  the 
party    transgressing;    and  on   failure 
thereof,  the  law  implies  a  criminal  in- 
tent.    (Id.) 

9.  An  objection  to  a  contract  or  other 
instrument  that  it  is  not  stamped  as 
required  by  the  revenue  laws,  is  una- 
vailing,   unless    the    party    objecting 
proves    that  the   stamp  was    omitted 
with  intent  to  evade  the  act  of  con- 
gress.     (New   Haven.  &  Northampton 
Co.,  agt.  Quintard,  6  Abb.  N.  S.,  128.) 


STATUTE  OF  FRAUDS. 

1.  The  written   memorandum  of  a  con- 
tract of  purchase  and  sale  of  property, 
demanded  by  the  statute  of  frauds,  re- 
quires parties,  a  subject-matter,  and  a 
consideration.        (Valiant   agt.    Falk, 
ante,  62.) 

2.  Where  the  memorandum  fails  to  show 
who  were    the    contracting  parties — 
which  was  the   seller  and  which  the 
buyer,  it  is  defective  and  void.  (Id. ) 

8.  Although  growing  grass  is  a  part  of  the 
realtv  and  no  interest  therein  can  be 
sold  by  parol  agreement,  being  within 
the  statute  of  frauds,  which  requires 
it  to  be  in  writing,  yet  where  a  parol 
agreement  is  made  between  landlord 
and  tenant,  to  let  the  farm  to  be  worked 
on  shares,  the  landlord  is  not  at  liberty 
to  treat  the  agreement  void  under  the 
statute  of  frauds,  as  to  tin;  meadow 
land,  and  valid  as  to  the  other  crops  of 
grain,  vegetables,  &.C.,  and  that  the 
agreement  amounts  to  nothing  more 
than  a  revocable  license  as  respects  the 
grass,  (llobls  agt.  Wetherwax,  ante, 
385. 

4.  It  is  a  settled  principle  of  law  that  if  a 
part  of  a  contract  be  void,  under  the 

M.imre   of  frauds,  the  whole  is  void. 
(Id.) 

5.  Where  a  contract,  void  because  not  in 
•writing,  has  been  so  far  performed  that 
it  would  he  a  fraud  upon  the  party,  or 
operate  as  a  great  hardship  upon  him, 
unless  carried  out,  it  will  be  enforced, 
notwithstanding  the  statute.     (Id.\ 

6.  Mutuality  of  obligation  is  not  essential 
to  the  obligatory    power  of  a  contract. 
An  agreement   under    the  statute  of 


frauds  will  bind  the  party  who  sub- 
scribed it,  although  there  may  be  no 
legal  remedy  at  his  suit  against  the 
other  by  reason  of  this  latter  party 
having  omitted  to  subscribe  it.  A  sub- 
scription by  the  agent  of  the  party 
charged  is  sufficient.  (Brooklyn,  Oil 
Refinery  agt.  Brown,  anfe,444.) 

7.  A   contract   was    made   as    follows : 
"  New  York,    M  m-.-li  31,  1868.     Sold  to 
Sterling  Oil  Works  for  account  of  Mr. 

D.  Brown  &.  Sons,  one  hundred  and 
eixty  thousand  ( 160,000  J  gallons,  crude 
petroleum,  gravity  40-17,  at  eleven  and 
three-quarters  (11J)  cents  per  gallon. 
To  be  delivered  to  bulk  lighter  at  yard 
free  of  expense.  Tank  measurement ; 
quality  and  quantity  to  be  accepted 
ftt  the  time  of  delivery  at  yard : 
"  Sellers  option  during  the  month  of 
May  next,  at  the  rate  of  fortv  thousand 
(40,000)  gallons  per  week  through  the 
month.  D.  BROWN  &.  SONS. 

"  Stamped  and  executed  in  presence  of, 
H.  C.  OHLKN,  Broker.  Terms  cash." 

Held,  that  this  was  binding  on  the  defen- 
dants as  a  contract,  and  especially  so 
as  they  had  explicitly  admitted  it  in  the 
pleadings  in  the  action.  (Id.) 

8.  Under  this  contract  the  defendants  are 
obliged  to  notify  the  plaintiffs  at  what 
"  yard"  anil  at  what  time,  thev  propose 
to  deliver  the   oil,  before   any  obliga- 
tion is   incumbent  on  the   plaintiffs  to 
send  their  lighter  for  the  oil.     (Id.) 

9.  It  is  a  settled  "doctrine  that  the  duty 
of  action— of  delivery,   or  demand,  or 
tender,  is  on  him  who  reserves  to  him- 
self an  option.    Therefore  the  plaintiffs 
•were  not  bound  to  pay,  or  tender  pay- 
ment for  the  oil.  before   the  defendant 
had  delivered  or  offered  to  deliver  it. 
Readiness  and  willingness  on  the  part 
of  the  plaintiffs  to  pay  for  the  oil,  were 
sufficient,  without  proof  of  payment  or 

tender  of  payment.    (Id.) 

10.  This  contract  obliges  the  defendants 
to  deliver  40,000  gallons  a  week,  and 
theii  option  only  applies  to  the  day  of 
the  week  on  which  they  might  deliver — 
not  the  option   to  deliver  the   whole 
160,090  gallons  on  the  last  day  of  May 
— which  falling  on  Sunday,  they  migh't 
deliver  the  whole  on  the"  first  day  of 
June.    They  expresslv  agree  to  defiver 
the  whole  160,000  gallons  in  the  month 
of  May,  and  a  delivery  on  the  first  day 
of  June  would  not  satisfy   their  con- 
tract.   (Id.) 

11.  The  statute  of  frauds  does  not  requiif 
that  the  authority  of  the  agent  contract- 
ing for  the  sale  of  lands  should  be  in 
writing.  It  may  be  established  by  paro' 
and  it  will  be  inferred,  where  lu'e  priu 
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cipal    adopts    the  act    of   the    agent. 
(Pnngle  agt.  Spaulding,  53  Barb.  17.) 

12.  By  the  statute  of  frauds,  an  agreement 
for  the  sale  of  lands,  to  he  valid,  must 
be   binding  npon   all   the    parties   by 
whom   the  sale  is  to  be  made.    The 
•word   "  party,"  in  the  statute,  means 
all  the  vendors,  when  more  than  one 
are  included  in  the  contract  of  sale. 
(Snyder  agt.  Nee  fits,  5^  Barb,  63). 

13.  To  be  binding,  the  contract  must  be 
signed   by  the  vendors,  all  of  them, 
personally  or  by  an  authorized  agent, 
and  the  contract  as  it  appears  on  its 
face,    must    be    assented    to    by    the 
vendee.    A  vendee  will  not  be  deemed 
to  have  assented  to  a  contract  for  the 
sale  of  land,  which  is  binding  on  one 
of  two  vendors,  only.     And  the  con- 
tract being,  for  that  reason,  not  bind- 
ing  npon    him,   at    the   time  it   was 
signed,   he   cannot    make    it  a  valid 
agreement  as  to  one  vendor  only,  by 
assenting    to  it    as    such   a  contract, 
afterwards.    (Id.) 


STATUTE  OP  LIMITATIONS. 

1.  Title  2  of  the  Code  of  Procedure  does 
not  extend  to  rases  where  the  right  of 
action  had  accrued  when  that  title  be- 
came a   law.    but  leaves  them  to  be 
governed  by  the   law   then   in    force. 
(  Van  Aim  agt,  Feltz,  1  Keyes,  332  ) 

2.  In   such  cases  no  written  promise  or 
acknowledgment  is   necessary  to  take 
a  demand  out  of  the  operation  of  the 
statute  of  limitations.     ( This  cast,   re- 
ported   in    3:2     Jiarb.,    J39,    reversed). 
(Id.) 

3.  A  sheriff  attached  property  of  an  ab- 
sconding debtor,  under  warrants  issued 
in  several   suits,   all   of  which    were 
prosecuted  to  judgment.     He  conver- 
ted the  assets    attached   into  money, 
from  time  to  time,  and  satisfied  the  exe- 
cutions issued  upon  the  judgments,  ex- 
cept that  of  the   plaintiff  in  this  case, 
whose  was  the   last  suit  commenced, 
upon  which   a  warrant  of  attachment 
was  issued.      This    execution   he  re- 
turned   unsatisfied,    there    being     no 
moneys  in   his  hands  at  the  time  to 
satisfy    the   same,   and    no    property 
•which   he  was  authorized   to  convert 
into  money  by  sale.     Subsequently  he 
made  collections  of  notes  and  accounts 
which'    he   had    previously  attached, 
und   in    1854,   under  an   order  of  the 
court,  also  sold  the  remainder  of  such 
notes  and   accounts  and  choses   in  ac- 
tion.     He    had    realized   a    sufficient 
Hm»unt,  previous    to  June,   1853,   to 
Lave  satisfied  the  plaintiff's  as  well  as 


prior  claims.  Neglecting  to  pay  over 
the  same,  the  plaintiff  commenced  this 
action  in  June.  1856.  more  than  three 
years  after,  as  .  it  appears,  the  defen- 
dant had  received  moneys  sufficient  to 
pay  the  plaintiff's  judgment : 

Held,  that  the  property  attached*  con- 
stituted a  single  fund,  out  of  which  the 
sheriff  was  bound  to  pay  the  judgments 
in  their  order,  until  the  whole  fund 
was  exhausted.  Hence,  the  statute  ot 
limitations  (section  92  of  the  Code)  did 
not  begin  to  run  the  moment  the  sheriff 
had  collected  enough  from  the  assets  to 
eutisfvthe  plaintiff 's  judgment.  (Davy 
agt.  field,  1  Keyes,  608.) 

4.  Before  a  public  officer  can   be   per- 
mitted  to  retain  moneys,   which     his 
duty  requires    him    to  pay   over,   he 
should  be  able  to  show  a  clear  defense, 
that  is,  he  mnst  bring  himself  within 
the  statute.     (Id.) 

5.  In  an  action  in  the  courts  of  this  state 
npon  a  cause  of  action  which  arose  in 
another  state,  the  statute  of  limitations 
of  such  other  state   is  not  available  as 
a    defense.      (Toulando   agt.    Lachen- 
meyer,  6  Abb.  H.  S.,  215.) 

6.  The  statute  limiting  the  time  in  which 
actions   to  recover  the   possession   of 
lands  are  to  be  brought,  does   not  run 
against  an   action   by   a  purchaser  of 
land   at  a  sale  on  execution,  until  the 
lapse  of  twenty   years  from   the  time 
the  sale  was  completed  by  the  delivery 
of   the   sheriff's  deed.     (Watson  asrf. 
N.  Y.  Central  R.  B.  Co.,   6  Abb.   X 
S.,  91.) 

STATUTES. 

1.  Where  a  canse  is  argued  in  this  court 
before  three  of  the  justices,   it  mav  be 
properly  decided  by  two  of  the  justices, 
tnthout     consultation    with    the    third. 
(Parrott    agt.   Knickerbocker  Ice    Co., 
ante,  508.) 

2.  The    statute    (2    R.   S.,  355,   $  27.) 
which   provides    that  whenever    any 
power,  authority  or   duty   is. confided 
by  law  to  three'or  more  persons,  and 
whenever   three  or   more  persons    or 
officers  are  authorized  or  required  by 
law  to  perform  any  act,  snch  act  may 
be  done,    and  such'   power,  authority 
or  duty  mav  be  exercised  and  perform- 
ed by  a  majority  of  such  persons  or  offi- 
cers, upon  a  meeting  of  all  the  persons 
or  officers  »o  intrusted  or  empowered,  un- 
less special  provision  is  othermne  modi-, 
does  not  apply  V>  judicial  officers.  (Id.) 

3.  Butthis  statute  applies  to  qua.ri  judi- 
cial und  ministerial  officers — such  nsur- 

.  bitrators ;  overseers  of  the  poor ;   com- 
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missionera  to  muke  distribution  of  rail- 
ruud  stock ;  trustees  to  apportion  school 
tax;  commissioners  of  highways;  a 
mixed  commission,  composed  of  super 
visors  and  the  judges  of  two  distinct 
courts,  for  the  purpose  of  appointing  a 
commissioner  of  jurors,  &c.  (Id.) 

4.  The  statements  contained  in  the  head- 
ings to  the  chapters,  titles  and  articles 
into  which  part  1  of  the  Revised  Stat- 
utes is  divided,  of  the  subjects  to  which 
they  respectively  relate,  are  a  part  of 
the  law  itself,  and  not  in  any  wise  ex- ' 
triqgic  to  the  enacting  clause.     Their 
office  is  solely  to  control,  limit  and  ap- 
ply the  oucceeding  provisions  of  the 
statute.     And  effect  should  be  given  to 
them,  according  to  their  fair  and  or- 
dinary import  and  understanding.  (Peo- 
ple agt.  Molineux,  53  Barb.,  9.) 

5.  Where  an  act  of  the  legisture  was  en- 
tilled  "An  act  to  regulate  a  road  in  the 

town  of  P ,  M County,"  when 

the  object  and  subject  of  the  act  waa  to 
reduce  the  width  of  the  road  from  four 
rods  to  three  rous, 

Held,  that  the  subject  of  the  act  was  not 
expressed  in  its  title,  and  the  act  was 
null  and  void.  (People  agt.  Commri. 
Higkwayi,  d>c.,  53  Barb.,  70.) 

6.  After  land  taken  for  a  road  has  been 
paid  for  by    the   public,  it  cannot  be 
taken  from  the  public  and  donated  to 
the  former  owner.  w;thontany  consid- 
eration paid  therefor,  by  an  act  of  the 
legislature   purporting  to    reduce  the 
width  of  the  hjghway.    (Id.) 

T  Relating  to  distribution  of  assets  of  in- 
solvent corporations  among  stotkhold- 
ers  under  $24,  chap.  226,  Laws  of  1849. 
(SoUitUr  agt.  Hollister  Bank,  2  Keyes, 
245.) 

8.  Relating  to  recovery  of  advances  by 
comity  treasurer,  for  maintenance.  &.c., 
of  a  Innatic,  at  the  asylum,  under  &$  31, 
32,  of  chap.  135,  Law's  of  4842.  (Super- 
ritvrs,  <kc.,  agt.    Morgan,  2  Key  eg  277.) 

9.  Relating  to    county    of   New  York. 
(Chap.   407,   Laws  'of  1855    and   $  6, 
chap.  500.  Laws  of  1860.)     (People^,, 
Board  of  Supenritort,  Ac.,  2  Keyet,  28s.) 

10.  Laws  of  1848,  chap.  200;  Lnws  of 
1819,  chap.  275.     ( Wolfe  agt.  Scroggi, 

.  2  Keyet,  491.) 


STAY  OF  PROCEEDINGS. 

1.  Upon  a  suit  brought  in  a  court  of  the 
United  States,  upon  an  undertaking 
given  in  an  action  in  a  state  court,  con- 
ditioned to  pay  the  judgment  if  a  motion 
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for  a  new  trial  is  denied,  if  it  appear* 
that  the  undertaking  was  merely  an 
additional  security  for  the  payment  of 
the  judgment,  and  that  the  defendant 
has  appealed  from  the  order  denying 
a  new  trial  and  that  the  state  court  has 
upon  motion  stayed  proceedings  upon 
the  judgment  pending  the  appeal,  the 
defendants  can,  by  an  auxiliary  suit 
iu  equity,  obtain  a  stay  of  all  proceed- 
ings upon  any  judgme'nt  that  the  plain- 
tin  may  recover  iu  a  suit  on  the  under- 
taking pending  the*  appeal  in  the  state 
court.  (Merchants'  National  Bank  Agt. 
Leland,  ante,  31.) 

2.  A  motion  for  a  stay  of  proceedings  in 
an  action,  on  the   ground  that  another 
suit  is  pending  which   embraces   the 
same    matters,   will   not    be    granted 
where  the   parties  to  the  two  actions 
are  not  the  same,  and  it  does  not  ap- 
pear that  the  entire  relief  demanded 
and  sought  for  iu  the  one  action  could 
be  awarded  in  the  other.     Such  a  mo- 
tion is,  if  not  exclusively,  certainly  to 
a  very  great  extent,  addressed  to  the 
discretion  of  the  court  at  special  term ; 
and   so  far  as  it  is  of  that  character, 
the  decision  of  the  court  cannot   be 
overhauled   on   appeal.      (People  agt. 
Northern  B.R.  Co.,  53  Barb.,  98.) 

3.  Pending  a  motion  to  vacate  an  order 
which  the  moving  party  has  appealed 
from,  it  is  proper  to  grant  a  stav  of 
proceedings.   ( Belmont  agt    Erie  Aail- 
wayCo.,6Abb.jy.S.,442.) 

STEAMBOATS. 

1.  In  an  action  under  the  statutes,  against 
the  owners  of  a  steamboat  to  recover 
damages  for  cansing  death,   by  explo- 
sion of  a  boiler,   the  certificate  of  in- 
spection,   reauired,    nnder  the  act  of 
congress  of  1852,  from  the  masters  and 
owners  of  all  8teamve*Bel8,  is  compe 
tent  evidence  only,  of  the  fact  that  the 
inspection  had  been  made  in  the  manner 
prescribed  by  the  statute.     Not  as  evi 
dence  of  the  facts  recited  in  it.    (Erick- 
ton  agt  Smith,  ante,  454.) 

2.  The  statements  contained1  in  such  cer- 
tificate, of  the  general  condition  of  the 
steamer,  the  conviction   arrived  nt  by 
the  inspectors  of  the  safety  of  the   boil- 
ers and  machinery,  and  the  fact  thai 
she  could  be   safely   employed  in  her 
business  as  a  paswnirer  boat,  without 
danger  or  peril  to  life,  arc-not  evidence 
of  facts,  but  of  inferences-  drawn  from 
them  by  the  inspectors,  and    for  that 
reason    are    not   evidence  against  the 
plaintiff.    (Id.) 

3^  Where   a  poblk  afficer  may  be  re- 
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quired  by  law  to  make  a  return,  and 
his  acts  included  in  the  return  after- 
wards become  involved  in  controversy, 
there,  it  may  be  used  as  evidence.  But 
•where  no  return  is  required  by  law 
to  be  made,  the  certificate  of  the  officer, 
is  not  .evidence,  either  for  himself,  or 
in  behalf  of  any  other  person  not  using 
it  as  an  admission  against  him.  (Id.) 

3.  Where  an  objection  is  made  on  the 
trial,  to  the  allowance  as  evidence  of 
an  opinion  of  a  fitness  or  his  answer  to 
a  question,  if  the  objection  is  not  made 
BO  specific  as  to  indicate  any  particular 
reason  why  the  opinion  or  answer- 
should  not  be  received,  this  court  will 
not  review  them.  (Id.) 


STREETS  AND  HIGHWAYS. 

1.  A  complete  and  adequate  remedy  in 
cases  of  nuisances,  in  favor  of  all  per- 
sons specially  injured  by  them,  wnen 
they  are  of  a  public  nature,  can  be  ad- 
ministered in  this  court  unembarrassed 
by  the  technical  rules  prevailing  upon 
the  subject  in  courts  of  law.     (Knox 
agt.  Mayor  dkc  of  New  York,  ante,  67.) 

2.  Therefore,  a  tenant  for  a  term  of  years 
not  being  the  owner  in  fee  of  the  prem- 
ises, may  bring  an  equitable  action,  to 
abate   a  public  nuisance  specially  in- 
jurious to  himself,  although,  before  the 
Code  his  only  remedy,  by  way  of  act- 
ion, would  have  been  that  of  a  special 
action  on  the  case  for  the  recovery  of 
damages.     (/'/.) 

3.  The  public  acquire   only  such  an  in- 
terest in  land  appropriated  by  dedica- 
tion to  the  uses  and  purposes  of  a  street 
or  highway,  as  will  entitle  them  to  use 
it  for  those  objects,  and  subject  to  that 
right,  which  is  denominated  an  ease 
ment,  the  person  or  persons   making 
the  dedication,  and  those  acquiring  the 

property  under  them,  still  retain  the. 
fee  of  the  land.    (Id.) 

4.  The  land  upon  whieh  Broadway,  in 
the  City  of  New  York,  at,   die  func- 
tion with  Fulton  street,  has  been  con- 
structed, was  dedicated  by  the  owners 
for  the  uses  and  purposes  of  a  public 
street.    Therefore,  neither  the  legisla- 
ture nor  the  common  council  of  the 
city,  can  authorize  or  sanction  any  ap- 
propriation of  it,  except    for  he  pur- 
poses of  a  street,  without  obtaining  the 
consent  of  or  making  compensation  to 
the  owners.     (Id.) 

5.  The  construction  of  the  bridge  at  the 
jaaetaon  of  Broadway    and    Fulton 
street  in  the  city  of  New  York  (known 

as  the  Loew  bridge)  has   necessarily 


appropriated  for  its  support  the  land 
which  the  plaintiff  is  entitled  to  have 
maintained  open  and  unobstructed, 
subject  only  to  the  right  ot  the  public 
to  pass  and  repass  over  it,  and  tempo- 
rarily to  occupy  it  for  the  improvement 
and  more  perfect  enjoyment  of  that 
right,  and  special  injury  having  been 
occasioned  to  him  in  consequence  of  it 
he  has  a  right  to  insist  upon  the  abate- 
ment and  removal  of  such  bridge,  as  a 
public  nuisance.  (Id.) 

6.  But  he  cannot  recover  in  this  action 
the  damages  he  has  sustained  byi-eason 
of  such  injury,  because  he  did  not  pre- 
sent his  claim  to  the  comptroller  of  the 
city  for  adjustment,  as  he  was  required 
to  do  by  the  statute,   before  he  com- 
menced the  action.     (Id.) 

7.  Where  a  street  in  a  city  ceases  to  be 
used  or  occupied  as  a  place  of  resi- 
dence, and  is  changed  into  a  place  of 
business,  no  one  or  two  persons,  who 
may  for  any  reason,  desire  to  continue 
a  residence  therein,  should  be  allowed 
to  prevent  the  carrying  on  of  a  lawful 
and  useful  trade,  merely  because  they 
are  or  may  be  subjected  to  annoyance, 
or  even  loss  thereby.    Better  that  they 
should  go  elsewhere  than  the  public 
should  be  inconvenienced  by  arresting 
a  necessary  and  useful  business,   and 
the    trade    of  an  artizan    broken   up. 
(Doellner  agt.  Tynan,  ante,  176.) 

8.  The  opening  and  widening  of  a  street 
in  the  city  of  Syracuse  is  not  such  an 

improvement  as  the  common  council 
are  prohibited  from  making  without 
the  application  or  consent  of  the  owners 
of  the  property  upon  the  line  of  the  im- 
provement. ( Granger  agt.  City  of  Syra- 
cuse, ante,  308.) 

9.  Where  it  appears  from  the  report  of  the 
commissioners  appointed   to  assess  the 
damages  for  the   land  proposed  to  be 
taken  in  such  case,  that  they  directly 
adjudicated  upon  the  plaintiff  s  right  to 
damages  for  the  Una  proposed   to  be 
taken  froro|him,  and  reported  generally 
except  in  three  instances  where  they 
either  named  or  described  the  owners, 
that  as  to  the   other  property   taken 
"  the  owners  thereof  are  fully  compen- 
sated  for  the  benefits  to  the  adjoining 
land  owned  by  them  respectively t:" 

Held,  that  this  award  was  warranted,  in 
substance,  by  the  statute  under  which 
the  commissioners  proceeded,  as  that 
empowered  them  to  deduct  the  benefits 
from  the  damages,  (Laics,  1867,  chap. 
136,  $  2.)  And  it  has  been  settled  that 
the  owner's  right  to  compensation, 
which  the  constitution  has  secured, 
mar  be  satisfied  in  that  way.  (Griffin 
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agt.  Mayor,  die.,  of  Brooklyn,  4  Conut., 
419.)     (Id.) 

10.  It  was  not  necessary  to  the  validity 
of  the  action  of  the  commissioners,  that 
the  plaintiff  should  be  named  in  their 
report.       All  that  was  required  was 
that  it  should  appear  that  his  right  to 
compensation  had  been  considered  and 
adjudicated  by  the  commissioners.  The 
constitution    requires    only    that    the 
owner  shall  be  justly  compensated  for 
his    property  when   it  may  be  taken 
for  this  purpose  ;  and  that  can  be  done 
as  well   by  describing  or  referring  to 
him,  as  it  can  by  naming  him.     (/•''.) 

11.  Where  an  act  of  the  legislature  was 
entitled  "  An  act  to  regulate  a  road  in 

the   town  of  P ,    M County," 

when  the  object  and  subject  of  the  act 
was   to  reduce  the  width  of  the  road 
from  four  rods  to  3  rods : 

Held,  that  the  subject  of  the. act  was  not 
expressed  in  its  title,  and  the  act  was 
null  and  void.  (People  agt.  Comm'rs. 
Highways,  Ac.,  53  Barb.,  70.) 

12.  After  ]£d  taken  for  a  road  has  been 
paid  for  by   the   public,   it  cannot  be 
taken  from  the   public  and  donated  to 
the  former  owner,   without  any  con- 
sideration paid   therefor,  by  an  act  ot 
the  legislature   purporting   to   reduce 
the  width  of  the  highway.    (Id.) 

13.  Before   lands  can  be   deemed   fully 
dedicated  so  as  to  entitle  purchasers  to 
have  a  street  opened  to  Uie  wid'h  and 
extent  mentioned  in  the  map  to  which 
reference  is  made  in  their  deed  of  con- 
veyance, it  must  have  been   accepted 
by" the  public  by  a  formal   opening  by 
the  proper  authorities,  or  inferential! y, 
by  user.     ( Fonda  agt.  Bortt,  2  Key et, 
48.) 

SUBMISSION. 

1.  Where  the  general  term  of  this  conrt, 
on  a  regular  call  of  a  cause  on  the  cal- 
endar, take  a  submission  of  the  cause 
for  decision,  from  the  plaintiff's  attor- 
ney— he  declining  to  take  the  default 
of  the  defendant,  his  attorney  not  ap 
pearing,  and  order  that  the  defendant's 
attornev  have  notice  of  such  submiss- 
ion, and  permission  to  submit  his  points, 
which  submission  is  not  made  by  the 
defendant  during  the  term,  although 
regularly  notified  by  the  plaintiff's 
•attorney,  in  pursuance  of  such  order  ; 
a  subsequent  general  term  of  the  court, 
cannot,  by  culling  such  submission  a 
default,  and  on  motion  of  the  defen- 
dant, set  aside  such  submission,  and 
grant  an  order  for  a  new  trial.  [3o!les 
agt  Duff,  ante,  492.) 


2.  It  is  the  plain  duty  of  the  justices,  to 
whom  the  cause  was  submitted,  not 
•withstanding  the  orders  of  the  subse- 
quent general  term,  to  decide  and  dis- 
pose of  the  cause.  (Id.) 


SUPPLEMENTARY 
INGS. 


PKOCEED 


1.  The  provisions  of  the  Code  respecting 
the  examination  of  judgment  debtors 
on  proceedings  supplementary  to  exe 
cution,    were    intended    to    give   tlte 
creditor  complete  authority  for  a  full 
and    searching    examination    of    the 
debtor,  for  the  purpose  of  ascertaining 
particularly  the  amount  and  condition 
as  well  as'  the  disposition   the  debtor 
has  made,  or  attempted  to  make,  of  his 
property.      And  by   section   167  it  is 
provided  that  its  enactments  are  not  to 
be    striotlv    construed.      (Forbet    agt. 
Willard,  54  Barb.,  520  ) 

2.  The   object  intended   by  the  amend- 
ment   to  section    292,  made  in   18(53, 
providing  that  the  debtor  shall  not "  be 
excused  from  answering  any  question, 
on  the  ground  that  he  Las,  before  the 
examination,   executed    any    convey- 
ance,  assignment  or   transfer  of    his 
property,  lor  any  purpose,  but  his  an- 
8w«r  shall  not" be   used  as  evidence 
against  liim  in  any  criminal  proceeding' 
or    prosecution."  was,   to   render  the 
judgment    debtor    liable    to    answer 
questions  concerning  the  disposition  he 
tniyht   have   made    of    his    property, 
witfiout  any  restriction  whatsoever,  on 
account  of  the  purposes  for  which  Le 
might  have  disposed  of  it.     (Id.) 

3.  It  could  not  have  been  the  intention 
to  restrict  the  inquiry  to  cases  where 
formal  instruments  of  conveyance,  tr 
assignment,  had  been  made  and  deliv- 
ered by  him  ;  but  was  to  include  within 
it  all  "conveyances,   assignments   mid 
transfers  whatsoever,  which  the  debtor 
may  in  any  manner  have  made  of  his 
property.     (Id.) 

4.  And  it  seems  to  have  been  the  inten- 
tion to  extend  the  right  of  examination 
to  cases   where    the    transfer  should 
prove  to  have  been  made  by  an  actual 
delivery:  following  or  accompanying 
an  agreement  by  parol.     (Id.) 

5.  Hence,   under  this    amendment,   the 
debtor  may  properly  be  required  to  an- 
swer fully  concerning  the  disposition 
he  may  have   made  of  his  property, 
whether  it  has  been  done    l>y  deed, 
writing  or  otherwise;  notwithstanding 
the  fact  that  his  examination  will  show 
that  he  has  been  guilty  of  a  crime  in 
doing  it ;   and  wbithpat  any  qulificn- 
tion  or  icstriction  aria  ing  out  of  the 
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nature  or  character  of    each    crime. 
(Id.) 

6.  In  discovering  the  facts  in  reference 
to  the  source  from,  and  the  means  by 
which  he  may  have  acquired  property, 
the  debtor  may  be  compelled  (if  he  is 
required  to  answer)  to  give  evidence 
tending  to  show  that  he  has  been  guilty 
of  a  criminal  offense  different  from  those 
falling   within   the  protection   of    the 
amendment  of   1863.    This  he  cannot 
properly  be  required  to  do,  however' 
unless  the  case  is  brought  within  the 
5th  subdivision  of  section  292  of  the 
Code.     (Id.) 

7.  The  provision  of  the  Code,  declaring 
that  "  no  person  shall,  on  examination 
pursuant  to  this  chapter,  be  excused 
from  answering  any  question,  on  the 
ground  that  his  examination  will  tend 
to  convict  him  of  the  commission  of 
a  fraud,"  is  not  to  be  limited  simply  to 
a  fraud  in  the  disposition  of  the  debtor's 
property,   but  extends    to  any   Iraud 
whatever.     (Id.) 

8.  Where  the  debtor  bcinc  required  to 
state  whether  ho  received  of  the  plain- 
tiff a  specified  sum  of  money,  in  Canada 
currency,   at  Toronto,    in   December, 
1865,  and  whether  he  had  any.  and  if 
any,  what  business  in  his  own  name, 
since  November,  1865,  declined  to  an- 
swer, on  the  ground  that  his  answers 
would  tend  to  show  that  be  had  been 
engaged  in  a  conspiracy  to  defraud  the 
puolie  by  negotiating  spurious  drafts ; 
in  other  words,  that  he  had  acquired 
his  property   by   the  commison  of  a 
fraud : 

Held,  that  the  questions  were  pertinent 
to  the  inquiry  the  creditor  was  author- 
ized to  make,  and  that  the  debtor  was 
bound  to  answer  them.  (Id.) 

SURROGATES. 

1.  The  incidental  powers  possessed  by 
surrogates'    courts     previous    to    the 
Revised  Statutes,  and  taken  away  by 
those  t-tatntes,  (Part  3,  Chap.  2,  Title  1, 
$  1,)  were  restored  bv  the  act  of  the 
legislature  of  1837,  ( taws  of  1837,  Ch. 
460,  $  71.)  repealing  that  section  of  the 
Revised     Statutes.       (Campbell     agt. 
Thatcher,  54  Barb.,  382.) 

2.  Although  a  surrogate,  after  parties  in 
interest  have  been  represented  at  a 
hearing  before  him,  ana  final  sentence 
or    decree    has  been   given,   has    no 
general  power  of  opening  or  reversing 
such  sentence  or  decree,  on  the  ground 
that  he  erred  as  to  the  law,  or  decided 
erroneously    upon  the  facts,  he  may 
open  such  decree  for  the  purpose  of 


correcting  any  mistake  therein,  the  re- 
sult of  accident.     (Id ) 

3.  Executors  employed  counsel  to  make 
out  their  account  for  settlement,  and 
left  with  him  their  vouchers  for  that 
purpose.  He  made  up  the  account, 
omitting,  through  oversight,  to  credit 
the  executors  with  a  payment  of  $500. 
The  error  was  not  discovered  until 
the  account  was  presented,  and  then, 
believing  that  the  amount  would  be 
allowed  to  them  on  the  balance  known 
to  be  in  their  hands,  the  executors  did 
not  ask  to  have  the  account  corrected, 
but  allowed  the  error  to  pass.  The 
surrogate  having  made  a  hnal  decree 
declaring  the  account  finally  settled, 
the  amount  in  the  executors'  hands, 
and  directing  as  to  its  disposition, 
which  decree  was  duly  entered,  one 
of  the  executors  applied  to  the  surro- 
gate, by  petition,  asking  that  the  de- 
cree be  opened  and  he  be  credited  with 
such  payment  of  $500,  and  an  error 
of  $50  which  the  residuary  legatee 
had  consented  to  allow  and  deduct 
from  the  amount  in  the  executors' 
hands  % 

Held,  that  the  transaction  inight  be 
treated  as  a  mistake  or  oversight,  com- 
ing within  the  principle  laid  down  in 
Ifipperlit  agt.  Baucus,  (24  If.  Y.  Rep., 
46,)  and  within  the  incidental  powers 
possessed  by  surrogates'  courts ;  and 
that  consequently  the  surrogate  did 
right  in  opening  the  decree  and  cor- 
recting the  error  complained  of.  (Id.) 

SURETY. 

1.  One  who  is  a  mere  surety,  to  enable  an- 
other to  prosecute  or  defend  an  action, 
is  not  a  person  for  whose  benefit  the 
action  is  prosecuted  or  defended,  and 
is  not  rendered  incompetent  as  a  wit- 
ness, under  $  29!)  of  the  Code  of  Proce- 
dure. (Jessap  agt.  Miller,  1  Keye»,  321.) 

2.  Hence,  a  surety   in   the  undertaking 

f'veu  by  the  plaintiffe  in  an  action  for 
e  claim  and  delivery  of  property,  for 
e  return  of  the  property,  is  a  compe- 
tent witness  for  the  plaintiffs.     (Id.) 

TAXES  AND  ASSESSMENTS. 

1.  "  Every  national  banting  atsocwtion, 
state  bank,  or  state  hanking  association, 
shall  pay  a  tax  of  ten  per  centum  on  the 
amount  of  nutti  of  any  person,  state 
bank,  or  elate  banking  institution,  used 
for  circulation,  and  paid  out  by  them, 
after  the  1st  day  of  August,  1866  ;  and 
such  iax  shall  be  assessed  and  paid  in 
such  manner  as  shall  be  prescribed  by 
the  co'Jirniswioiier  of  internal  revenue. 
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(Act  of  Congress,  July  1st,  1866;  14  U. 
8.  St.,  146.)  (  Veazie  Bank  agt.  Fe*no, 
ante,  147.) 

2.  This  law  is  not  repuanant  to  the  con- 
stitution, of  the  United  States,  as  being 
a  direct  tax,  which   requires  to  be  ap- 
portioned among  the  states  agreeable 
to  the  constitution ;  because  it  is  not  a 
direct  tax,  within   the  meaning  of  the 
constitution.    Nor  is  it  unconstitutional 
as  impairixff  a  franchise  granted  by  the 
state;  for  it  is  not  the  franchise  of  the 
banks  which  is  sought  to  be  taxed,  but 
the  pmpf.rty  created  or  contents  made 
and  issued  by  them.    (Id.) 

3.  The  power  to  tax  may  be  exercised  op- 
pressively npon    persons,  but  the  re- 
sponsibility of  the  legislature  is  not  to 
the  courts,  but  to  the  people,  by  whom 
its  members  are  elected ;  so  that  if  a 
particular  tax  bears  heavily  upon  a 
corporation,  or  a  class  of  corporations, 
it  cannot,    therefore,    be    pronounced 
contrary  to  the  constitution.    (NEL8OX 
and  DAVIS,  Justices,  dissented.)    (Id.) 

4.  Where  a  petition  and  application  to 
a  county  judge,  under  the  act  of  .1869, 
for  the  purpose  of  bonding  a  town  for  a 
certain  sum,  to  aid  in  the  construction 
of  a  railroad,  purports  to  be  signed  by 
a  majority  of  the  tax  payers  of  the 
town,  whose  names  appeared  on  the 
last  preceding  tax  list  or  assessment 
roll  of  said  town,  in  pursuance  of  the 
provision  of  said  act,   no   tax  payer 
thus  consenting,  by  his  signature,  to 
the  object  of  the  application,  after  a 
knowledge  of  all  the  facts,  can  ever 
vMdraw  such  consent.     (Matter  of  the 
Taxpayers  of  Greene,  ante,  515.) 

5.  No  action   will  lie    to  recover  of  a 
county,  or  of  a  muriipal  corporation, 
money  collected  or  received  upon  or 
for  a  tax  based  upon  an  erroneous  as- 
eessdient.      (Genesee  Valley,  <£c.,  agt 
Supervisors  Ac.,  53  Barb.  223.) 

6.  If  the  assessors  have  acquired  no  juris- 
diction, of  the  person,  the  case  of  Mi/- 
aatt   agt.   Supervisors  of  Chenanqo,  ( i  1 
N.  Y.  Rep.  563),  still  gives  an  action 
against  them ;    but,   when  they  have 
such  jurisdiction,  no  suit  can  be  main- 
tained against  any  person  for  the  im- 
position or  collection  of  a  tax  errone- 
ously imposed.     (Id.) 

7.  Where  assessors,  having  jurisdiction 
of  a  bank,  and  of  the  subject  matter, 
the  description,  amount  and  value  of 
its   property  liable  to  taxation,  assess 
such   bank  at   the   full   amount  of  its 
capital,  they,  in  so  doing,  act  within 
their  jurisdiction,  and  it  thev  err,  the 
error  is  a  judicial  one,  which  can  be 
reviewed   upon  certiorari,  but  clearly 


cannot  be  reviewed  in  a  collateral  suit 
or  proceeding.     (Id.) 

8.  The  language  of  the  act  of  February* 
27,  1855,  subjecting  to  taxation   "  all 
(non-resident)  persons  aud  associations 
doing   business   in   the   state  of  New 
York,"  is  comprehensive  enough,  either 
under  the  term  '"persons"  or  " associa- 
tions" to  embrace    foreign   insurance 
companies.      (British  Com.    Life   Ins. 
Co.  agt.  Comrs.  of  Taxes,  1  Keyes,  303.) 

9.  A  foreign  life  insurance  company  doing 
business  in  this  state  is  properly  taxa- 
ble  in   the   city   where   the   principal 
place  of  business,  or  office  of  the  agency 

is  nit niited.     (Id.) 

10j  Where  a  foreign  insurance  company, 
in  pursuance  of  the  provisions  of  the 
act  of  1853,  deposited  with  the  comp- 
troller of  the  state  $100,000.  for  the 
benefit  of  such  of  its  policy  holders  as 
should  be  citizens  of  this  state,  of  which 
$50,000  was  in  public  stock  of  the  Uni- 
ted States,  and  $50,000  in  bonds  of  the 
city  of  Buffalo : 

Held,  that  the  $50,000  of  government 
stock  was  exempt  from  state  taxation  ; 
but  that  the  bonds  of  the  city  of  Buffalo 
deposited  with  the  comptroller  were 
subject  to  taxation,  (Id.) 

TELEGRAPH  COMPANIES. 

1.  It  being  made  the  duty  of  telegraph 
companies,    by    statute,    to    transmit 
dispatches  received  from   other  com- 
panies of  the  same  character,  on  pay- 
ment of  the   usual   charges  therefor, 
when    one    company    receives    from 
another  a  message  for  transmission,  it 
is  bound  to  send  the  same,  with  care 
and  skill,  and  a  reasonable  dispatch, 
on    receiving    the   compensation    de- 
manded ;  and  for  any  neglect  or  breach 
of  duty  in  transmitting  such  message, 
it  is  liable,  either  by  virtue  of  a  special 
contract,  or  one  implied  from  its  assum- 
ing the  duty  and  receiving  the  com- 
pensation.    (Baldwin  agt.   The  United 
States  Telegraph  Company,  54  Barb., 
505.) 

2.  A  telegraph  company,  being  required 
by  a  statute  to  transmit  messages  re- 
ceived from  other -telegraph  lines,  on 
payment  of  the  usual  charges,  having 
received  its  due  share  of  compensation 
paid   to  a  connecting  line  for  sending 
a  message,  there  is  a  promise  on  its 
part,  implied,  at  least,  from  its  duty  to 
the  sender,  and  from  its  receipt  of  the 
consideration,  that  it  will  perform  the 
duty.     (Id.) 

3.  And  this  promise,  being  made  for  the 
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benefit  of  the  Bender,  entires  to  him,  to 
the  same  effect  as  a  promise  made  im- 
mediately to  him,  and  he  can  maintain 
an  action  for  its  breach.  (Id.) 

4.  Under  the  provisions  of  the  statute 
making  it  the  duty  of  connecting  lines 
of  telegraph  to  receive  and  transmit 
messages  from  other  lines,  where  one 
company  receives  from  another  a  mes- 
sage for  transmission,  it  is  to  be  implied 
in  law,  and  the  courts  may  assume  it 
to  be  true,  that  arrangements  have 
been  made  between  the  connecting 
lines  by  which  the  compensation 
agreed  upon  and  received  at  the  office 
which  receives  the  message,  is  the  full 
compensation  for  all  the  lines  over 
which  it  is  sent ;  and  that,  as  between 
themselves,  the  proportion  of  consider- 
ation received  or  to  be  received  by- 
each  line  is  understood  and  regulated. 
And  this  creates  an  undertaking  on  the 
part  of  each  company  with  the  sender  of 
the  message,  that  it  shall  be  transmitted 
over  its  line,  and  delivered  according 
to  the  contract  made  at  the  receiving 
office.  (Id.) 

5  It  is  also  implied,  in  law,  that  each 
separate  line  so  connecting  and  acting 
in  concert,  has  constituted  the  line 
receiving  the  message,  its  agent  for 
making  contracts  over  the  lines  of  the 
others.  (Id.) 

6.  In  an  action  against  a  telegraph  com- 
pany to  recover  damages  for  its  failure 
to  transmit  a  message,  the  complaint 
alleged  that  such  message,  after  being 
delivered  at  the  office  of  a  connecting 
line,  and  paid  for,  was  transmitted  to 
the  defendant,  but  was  never  sent  by 
tho  defendant  to  the   person  to  whom 
it  was  addressed.    The  answer  alleged 
that  by  the  contract  under  which  the 
message  was  received  by  the  defend- 
ant for  transmission,  it  was  stipulated 
that  the  defendant  would  not  be  res- 
ponsible for  delays,  errors,  and  remiss- 
ness  on  the  part  of  connecting  lines  ; 
that  it  only  guaranteed  entire  correct- 
ness when  messages  were    repeated 
back,  for  which   repetition  an  extra 
charge  would  be  made ;  and  that  such 
message  was  not  repeated,  nor  request- 
ed to  be  repeated : 

Held,  that  the  answer  set  up  no  defense ; 
neither  delay,  error  nor  remissness 
being  charged,  but  an  entire  omimrion  or 
refusal  to  send  or  deliver  the  message, 
•which  was  admitted ;  and  that  an  entire 
neglect  and  refusal  to  perform  the  con- 
tract did  not  bring  it  within  the  ex- 
cepted  terms.  (Id-) 

7.  An  answer,  in  such  an  action,  alleging 
that  at  the  time  of  the  delivery  of  the 
message  to  the  defendant,  it  had  estab- 


lished certain  rules,  regulations  and 
conditions  upon  which  it  would  accept 
and  undertake  to  transmit  and  deliver 
messages,  which  rules  &c.,  were  well 
known  to  the  connecting  telegraph  line 
from  which  the  message  was  received, 
and  that  such  rules,  &c.,  constituted 
the  agreement  in  the  case ;  but  not 
alleging  that  it  was  an  agreement  made  . 
between  the  defendant  and  the  plain- 
tiffs, or  that  the  latter  had  any  knowl- 
edge or  information  of  such  rules,  <kc., 
is  also  detective,  and  constitutes  no 
defense  to  the  charge  against  the  de- 
fendant of  a  breach  of  duty.  (Id.) 

.  The  statute  having  imposed  upon  con- 
necting lines  of  telegraph  the  duty  of 
transmitting  messages  for  each  other  ; 
and  the  company  receiving  the  message 
and  the  consideration,  being  the  agent 
to  make  contracts  for  the  other  lines 
with  which  it  is  in  connection  ;  the 
contract  of  the  agent  is  the  contract  of 
the  principal  which  undertakes  the  per- 
formance of  the  duty,  and  may  be 
enforced,  il  made  within  the  legitimate 
business  of  the  principal,  or  power  of 
the  agent.  The  private  or  other  ar- 
rangement between  the  principal  and 
its  agent,  not  brought  home  to  the 
party  who  contracts  with  the  agent, 
does  not  affect  the  contract,  as  to  such 
party.  (Id.) 


TITLE. 

1.  In  order  to  avoid  a  subsequent  grant, 
under  the  statute  concerning  the  convey- 
ance of  lands  adversely  possessed,  the 
prior  possession  must  be  under  claim  of 
some  specific  title.  The  title  under  which 
the  prior  possession  is   claimed   to  be 
held  :uust  cover  the  premises.    (Hallos 
agt.  Bell,  53  Barb.,  247.) 

2.  If  the  lines  under  the  first  grant  are 
erroneously  located,  so  as  to  embrace 
more  land  than  is  actually  covered  by 
such   grant,   the  subsequent  grant  of 
the  land  contiguous  to  the  first  is  not 
affected,  as    to   that  portion  thus  er- 
roneously included    within    the    lines 
by  the  first   grantee,  though  actually 
occupied   and  claimed  by  him  under 
his  grant.     (Id.) 

3.  Where,  in  an  action  for  trespass  on 
land,  it  is  determined  by  the   verdict 
that  the  grant  to  the  plaintiff  did  not 
cover  the  laud   in  dispute,  but  that  it 
was  embraced   in   a  subsequent  con- 
veyance from  the  same  grantor  to  the 
defendant,   the    claim    of    the     plain- 
tiff is  not  "  under,"  but  outside  of  his 
title,  and  the  defendant's   grant  of  the 
disputed  piece  is  valid.     (Id.) 
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4.  The  question  of  a  right  of  way,  either 
public  or  private,  is  a  question  of  title 
to  real  estate,  which  tt  justice  of  the 
peace  has  no  jurisdiction  to  try.  (Little 
agt.  Den*,  1  Keyet,  235.) 

5,  'Wltere  the  plaintiff  sues  before  a  jus- 
tice for  an  obstruction  of  the  highway, 
if  the  defendant  desires  to   raise  the 
question  of  title,  or  right  of  way,  he 
should  at  the  time  of  answering,  nave 
delivered  to  the  justice  the  undertaking 
prescribed  by  6  56  of  the  Code.     Hav- 
ing failed  to  do  that,  he  cannot  after- 
wards question  the  existence  of  the 
highway.     (Id.) 

C.  But  the  defendant  may,  by  proper 
evidence,  show  the  established  boun- 
daries of  the  highway,  for  the  purpose 
of  showing  that  the  alleged  obstruc- 
tion was  not  within  such  boundaries. 
To  entitle  the  plaintiff  to  recover  in 
such  action,  he  must  prove  the  exis- 
tence of  the  highway  by  other  evi- 
dence that  the  mere  user  by  the  pub- 
lic for  the  term  of  one  year.  (Id.) 

7.  The  question  of  encroachment  upon 
the  highway  may  be  determined  with- 
out involving  the  question  of  title — it 
may  be  simply  a  question  of  boundary. 
(Id.) 

8.  W.  mortgaged  to  M.  &  Co.  certain 
personal  property,  including  manufac- 
tured iron,  in  the  usual   form,  to  wit, 
a  sale  with   condition  that  the  same 
should  be  void  on  payment  of  certain 
promissory  notes.     In  default  of  such 
payment    the    mortgagees   were    em- 
powered to  enter  on  the  premises  and 
take  the  mortgaged  property  away  and 
sell  it ;  until  such  entry  and  demand, 
W.  to  remain   in   possession,  but  only 
as  agent  for  the  sole   benefit  of  the 
mortgagees : 

Held,  that  title  was  in  the  mortgagees, 
M.  &  Co.,  after  default,  and  the  sheriff, 
under  an  execution  against  W.,  was  a 
trespasser  in  levying  upon  and  taking 
such  property  into  his  possession. 
(Farmer*'  Bank  of  Washington  County 
agt  Co/ran,  2  Keyu,  217.) 

9.  The  possession    by  W.,  under   the 
terms   of  the   mortgage   cited  above, 
was  the  possession  of  M.  &  Co.    (Id. ) 

10.  The   doctrine  that  the  title  to  col- 
laterals taken   as  security  for  a  debt, 
passes,  without  delivery  to  the  pur- 
chaser upon  the   sale  of  the  debt  (see 
opinion  of  POTTER,   J.)  not  affirmed. 
(Dor»keimer  agt.  NickoU,  2  Keyet,  260.) 

11.  When  the  president  of  an  insolvent 
incorporated  company  has   purchased 
property  of   the  company,  and   paid 
for  the  same   by  canceling    an    ante- 


cedent debt  due  him  f-om  the  com- 
pany, and  has  Hold  such  property  to 
a  botia  fide  purchaser  for  value,  the 
title  thereto  passed  to  such  purchaser, 
although  the  purchase  by  the  presi- 
dent of  the  company  was  void  as  to 
the  creditors  of  the  company.  (Ueroy 
agt.  Ken;  2  Keyts,  582.) 

12.  An  execution  issued  upon  a  judg- 
ment agninst  the  company  will  not 
reach  such  property  in  the  hands  of  a 
bonajide  purchaser  for  value.  (Id.) 


TOW-BOATS. 

1.  A  tow-boat  company  engaged  in  the 
business,  of  towing  is   not,  for    such 
purposes  a  common  carrier,  nor  sub- 
ject to  the  liabilities   assumed  by  such 
engagements.     (Arctic  Fire  Int.   Co., 
agt.  Austin,  54  Barb.,  559.) 

2.  The  proprietors  of  a  tow-boat  so  en 
gaged  are  liable  for  negligence  in  per- 
forming the  special   duty   they   have 
undertaken,  ana1  not  otherwise.     (Id.) 

3.  The  words  "  at  the  risk  of  the  master 
or  owners,"  m  a  permit  for  the  towing 
of  a  boat,  do  not  excuse  the  proprietor 
of  a  tow-boat  from  liability  for  negli- 
gence   in    performing     his     contract. 
(Id) 

4.  The   master  of  a    tow-boat    is   not 
chargeable   with    negligence   because 
the  captain  of  the  boat  towed  fails  to 
provide  a  watch  or  lights  on  board  his 
boat.     (Id.) 

5.  The  captain  of  a  tow-boat  has  not  the 
entire  charge  and  control  of  the  boats 
he  takes  in  tow.  Although  the  latter  are 
attached   to  his    vessel,    the  captains 
and   crew  are  on   board,  and  are  re- 
quired to  use  care  and  caution  on  their 
part.    They  are   not  the    servants  of 
the    qaptain     of    the    towing     boat. 
(Id.) 

6.  It  is  the   duty  of  the  captain  of  the 
boat  towed   to  see  to   its  guidance,  to 
steer  it  when   necessary,  and  to  take 
the  necessary  precautions  on  his  part. 
If  he  omits  such  care  and   precaution, 
and  injury  arises  from   such   neglect, 
he,  and  not  the  owner  of  the  tow-boat, 
is  to  bear  the  consequences.     (Id.) 

7  Although  the  master  of  the  towing 
boat  may,  as  a  matter  of  precaution, 
give  directions  as  to  what  is  necessary 
or  proper  to  be  done  on  board  of  the 
boat  towed,  yet  the  omission  to  give 
such  directions  is  not  clearly  neglig- 
ence on  his  part.  It  may  go  to  the 
jury  as  a  fact  bearing  npon  the  ques- 
tion of  negligence.  (Id.) 
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TKESPASS. 

1.  This  action  was  for  trespass  upon  land 
The  law  seems  to  have  been   changec 
by  the  Kevised   Statutes  and   by  the 
Code  since  the  decision  in  Douglas  agt 
Valentine,  7  Johns.,  273,  277  ;  1  R.  S. 
390,    6  7;  2   U.S.,    237;  Code.    5,55 
The   defendant's   plea,  prima  facie  a: 
least,  admitted  possession  of  the  prem 
ises  in    controversy    in    the    plaintiff 
Defendant  also    admitted   the  catting 
constituting  the  trespass,  but  set  up  i 
detente  of  title  which  he  failed  to  prove 

( Thompson  agt.  Bennett,  2  Keyet,  503V 

2.  It  is  too  late  now,   for  the  first  time, 
to  say  that  the  cutting  was  not  within 
the  premises  described  in  the  complaint, 
it  not  being  clear  that  it  was  not  with- 
in the  description  contained  in  the  com 
plaint.     (Id.) 


TRIAL. 

1.  The  office  of  a  jury  in  to  find  facts  up- 
on conflicting  eiidencr.     If  there  is  no 
dispute  and  the  proof  is  clear,  then  it  is 
the  duty  of  the  court  to  apply  the  law 
and  pronounce  judgment.    And   even 
where  the  evidence  is  not  wholly  on 
one  side,  yet  if  a  verdict  would  be  set 
aside  as  being  against  the  clear  weight 
of  the  evideuce,the  court  should  direct 
the  verdict.  •(Carries  agt.  Platt,  ante. 
100.) 

2.  It  is  an  elementary  rule,  which  forbids 
a  man  to  insist,  at  different  times,  on 
the  truth  of  each   of   two  conflicting 
allegations,   according  to  the  prompt- 
ings of  his  private  interest.     (Id.) 

3.  If,  after  a  cause  has  been  once  proper- 
ly placed  on  the  calendar  for  a  short 
cause  day  and  is  not  reached  for  trial 
on  that  day,  or  is  moved  off  without 
any  day  being  assigned,  and  it  'does 
not  appear  on  the  calendar  for  the  next 
short  cause  day,  either  party  may,  at 
the  opening  of  the  court  on  that  "day, 
move  the  court  to  place  the  cause  on 
the   calendar,  and  when  the  cause  is 
reached  for  trial,  take  the  default  of  the 
other  party,  if  he  fail  to  appear.    The 
default  so  taken  will  be  regular ;  and 
this,  although  the  other  party,  on  the 
afternoon  of  the  day  before,  inspected 
the  calendar  in  the  clerk's  office,  and 
did  not  find  the  cause  thereimon,  and 
for  that  reason  did  not  attend.  (Barton 
agt  McKinley,  ante,  283.) 

4.  A  like  procedure  may  be  had  where 
the  court  sets  down  a  short  cause  for  a 
particular  short  cause  day,  and  the  same 
does  not  appear  on  the  calendar  for 
that  day.    (Id.) 


5.  Hereafter,  the  fact  that  in  such  cases 
the  cause  does  not  appear  on  the  calen- 
dar as  made  out  by  the  clerk,  and  pub- 
lished in  the  newspapers   of  the  day 
before  the  one  on  which  the  cause  fs 
called,  nor  on  the  calendar  published 
on  the  morning  of  thatdav,  will  not  be 
taken  as  an  excuse  for  faifing  to  appear 
on  the  trial,  or  if  appearing,  for  failing 
to  be  ready  ;  and  this,  even  though  the 
party  so  failing  may  have  examined  all 
of  such  calendars,  and  found  that  the 
cause  was  not  thereon.     (Id.) 

6.  An  order  made  at  the  circuit,  before 
trial,  that  "  the  defendant  pay  forth- 
with the  amount  demanded  in  the  com- 
plaint and  the  costs  of  the  action  to  be 
taxed;  and  that  the  plaintiff  should  not 
move  his  action  for  trial,  unless  the 
defendant  failed  to  pay  forthwith  such 
damages    and    costs,      is    appealable, 
(Junes  agt.  Case,  ante,  349.) 

7.  Where  a  defendant  insists  noon  a  de- 
fense,  until    his   cause  is  called  and 
moved  for  trial  by  the  other  party,  he 
cannot  then  put  an  end  to  the  action 
by  payment,  without  being  liable  to 
pay  a  trial  fee  if  the  plaintiff  insists 
upon  it.     (Id.) 

8.  It  is  error  to  refuse  to  direct  a  verdict 
in   cases  where  a  finding  contrary  to 
the  direction  prayed  for,  would  be  set 
aside.     (Shirley  agt.  Vail,  ante,  406.) 

9.  If  the  evidence  is  such  that  a  verdict, 
finding  the  facts  different  from  those 
claimed  by  the  counsel  in  his  request  to 
the  court  to  charge  the  jury,  would  be 
set  aside  as  against  evidence,  the  court 
errs  in  refusing  to  instruct  the  jury  as 
requested,     (id.) 

10.  A  refusal  of  an  adjournment,  is  not  the 
subject  of  exception,  but  may  be  re- 
viewed on   motion    for  a  new   trial. 
f  Brooklyn  Oil  Work*  agt.  tirown,  ante, 
451.) 

11.  A  motion  for  adjournment  must  be 
based  upon  an  affidavit,  and  will  not 
be  entertained  on  a  statement  ore  tenut. 
(Id.) 

12.  The  affidavit  must  contain  these  es- 
sential    conditions, — an     affidavit    of 
merits;  the  materiality  of  the  absent 
evidence;    due    diligence    in  the    en- 
deavor to  procure  the  attendance  of  the 
witness,  and  an  assurance  of  his  proba- 
ble attendance  at  the  time  proposed  for 
the  adjournment.    (Id.) 

3.  When  a  tpecial  affidavit  necessary, 
and  the  facts  necessary  to  be  stated 
therein  ;  also  what  detailed  facts  neces- 
sary to  be  stated  in  a  general  affidavit. 
(Id.) 
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14.  The  provision  of  the  constitution  se- 
curing the  trial  by  jury  "  in  all  cases  in 
which  it  has  heretofore  been  used," 
does  not  prevent  the  legislature  from 
authorizing  trials  to  be  had  otherwise 
than  by  a  common  law  jury  of  twelve, 
in  civil  courts  of  local  .jurisdiction,  in 
the  case  of  actions  in  which  the  amount 
claimed  does  uot  exceed  the  limit  of 
Kudi  jurisdiction,  as  it  was  established 
before  the  constitution  took  effect. 
(People,  ex  ret.  Metropolitan  lliard  of 
Health  agt.  Lane,  6  Abb.  X.  8.,  105.) 

TROVER. 

1.  By  the  rules  of  practice  and  pleading 
before  the  Code,  an  action   of  trover 
could  not  be  sustained  without  proof 
of  a   detention  or  conversion  of  the 

Eroperty  alleged  to  have  been  un- 
iwfully  taken ;  but  as  the  forms  of 
pleading  do  not  now  control,  the  court, 
iii  an  action  for  wrongfully  taking  and 
carrying  away  and  converting  pro- 
pert}',  must  examine  the  evidence,  and 
if  the  proof,  or  facts  found  by  the  jury, 
entitle  the  plaintiff  to  a  judgment,  such 
judgment  should  be  given,  even  though 
not  asked  for  by  the  complaint.  (El- 
drvtye  agt.  Adams,  54  Barb.,  417.) 

2.  The  plaintiff  having  in  bis  possession 
a  buggy  wagon   which  he   had   hired 
for  a  year,  from  J.,  let  it   to  the  de- 
fendant,    It  was  used  by  H.  and  was 
brought  back    and    received    by   the 
plaintiff.     The   wagon    having    been 
injured  by  H.  during  its  use,  the  plain- 
tilt   sent  'it  to  a  shop,  for  repair.     H. 
afterward  told  him  to  get  the  wagon 
fixed  and  he  would  pay  for  it,  the  de- 
fendant becoming  his  surety  for  such 
repairs.       Subsequently    H.    and    the 
defendant  took   the  wagon  to  another 
shop,  had  it  repaired  and  returned  it 
to  the    plaintiff,   before  suit   brought, 
and  it  remained  in  his  possession : 

Held,  that  the  bailment  of  the  wagon 
continued  until  it  was  repaired  and 
returned  ;  and  there  being  an  jmplied 
license  from  the  plaintiff  to  H.,  and 
the  defendant  acting  under  him,  to 
have  the  wagon  repaired,  the  removal 
of  it  from  one  shop  to  another,  for  that 
yuEpoee,  was  uot  an  unlawful  talcing 
uf  the  property.  (Id.) 

Held,  alto,  ti.at  there  was  no  conversion  ; 
that  the  defendant  was  guilty  only  of 
a  mere  asportation  ;  he  did  not  inter- 
fere with  the  plaintiff's  dominion  over 
the  wagon ;  his  title  being  recognized 
and  acknowledged  throughout ;  it  was 
not  taken  or  detained  with  the  intent 
to  convert 'it  to  the  defendant's  use,  or 
the  use  of  any  one  else  ;  he  assumed 


no  ownership  over  it ;  and   it  was  not 
injured  while  in  his  possession.     (Id.) 

He/d,  further,  (hat  even  if  it  were  con- 
ceded that  the  defendant  was  guilty  of 
a  technical  trespass,  the  plaintiff  wag 
not  entitled  to  recover  the  full  value 
of  the  wagon.  That  he  having  bnt  a 
special  property  in  the  wagon,  nnder 
H  Imi Intent  for  a  year,  and  it  uot  hav- 
ing been  converted,  J.,  the  general 
owner,  could,  at.  the  expiration  of  the 
year,  follow  and  take  it  wherever 
found.  (Id.) 

5.  That  there  being  not  only  no  con- 
version, but  a  return  of  the  property 
before  suit  brought,  the  plaintiff's  re- 
fusal, then,  to  accept  it,  entitled  him  to 
recover  only  the  value  of  his  special 
property.  And  that,  in  the  absence  of 
any  proof  of  the  value  of  the  plaintiff's 
special  interest  in  the  wagon,  the  court 
could  not  assume  it  to  be  over  six 
cents.  (A/.) 

TRUST  AND  TRUSTEES. 

1.  Where  the  grantee  of  lands  holds  the 
legal  estate  in  the  premises,  and  there 
is  nothing  in   the  conveyance  to  him 
which  would  give  notice  to  any  one 
that  he  holds  it  only  in  trust  for  anoth- 
er, there  can  be  no  doubt  that  a  fore- 
closure and  sale  by  advertisement,  pur- 
suant to  the  statute,   of  a  mortgage, 
given  by  him  without  the  knowledge 
or  consent  of  the  cettui  qur  trust,  would 
vest  in   a  bona  jide  purchaser,   nnder 
the  foreclosure  sale,  without  notice  of 
the  trust,  a  title  which  would  cnt  off 
the  equity  of  the  ceslul  qne   trust  al- 
though   no  notice  of  the  proceedings 
were   served    on    him.     (Brown    agt. 
Chei-ry,  ante,  352.) 

2.  But  the  trustee  in  such  case  would  be 
liable  to  the  cestui  que  trust  for  the  loss 
he  sustained  by   his  wrongful   act  in 
mortgaging  the  premises  ;  and  it  would 
be  no  answer  to  such  alleged  liability 
that  he  supposed  he  was  acting  for  the 
cestui  que  trust  when  he  executed  the 
mortgage.    (Id.) 

3.  Therefore,  for  this  reason,  the  trustee 
has   such  a   pecuniary  interest   in  the 
question,  as  will  authorize  him  to  bring 
an  action,  in  his  own  name,  to  restrain 
the    foreclosure    of    such    mortgage. 
(Id.) 

4.  The  trustee  is  also  "a  trustee  of  an,  ex- 
press  trust,"  and  can  sue  without  join- 
ing with  him   the  person   for  wnose 
benefit  the  action  is  prosecuted  (Code 
$113).     For  he  not  ouly  held  the  leirnl 
title  to  the  land  in  his  own  name,  for  the 
benefit  of  another,  but  the  very  mort- 
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gage  in  question  was  executed  by  him 
in  nis  own  name,  not  for  his  own  bene- 
fit, but  for  the  benefit,  as  he  supposed, 
of  his  cestui  que  trust.  (Id.) 

5.  The  Code  ($  113)  says,  that  "a trustee 
of  an  express  trust,  within  the  meaning 
of  this  section,  shall  be  construed  to  in- 
clude a  person  with  whom,  or  in  whose 
name,  a,  contract  it  made  for  the  benefit 
of  another."      (Id.) 

6.  It  is  error  to  dismiss  the   plaintiff's 
complaint  on  the  ground  that  the  cestui 
que  trust  was  not  made  a  party.     It  is 
enough  that  he  was  entitled  to  com- 
mence the  action  alone,  or  in  conjunc- 
tioii  with  the  cestui  qye  trust.    If  he  has 
a  standing  in  court  in  either  way  upon 
the  pleadings,   the   complaint  cannot 
be  dismissed.     (Id.) 

7.  A  mortgage  is  not  to  be  regarded  as  a 
disposition  of  land  by  deed,  within  the 
meaning  of  the  article  of  the  Revised 
Statutes    respecting   uses  and    trusts. 
(Bucklln  agt.  Bucklin,  1  Keyes,  141.) 

8.  A  trust  of  personalty  is  not  within 
the  statutes  of  uses  and  trusts,  and  mar 
be  created  for  any  purpose  not  forbid- 
den by  law.     (Id.) 

9.  The   statute  of   limitations  does  not 
commence  running  against  an  infant 
cestui  que  trk-st,  although  her  right  to 
foreclose  the  mortgage  accrue  to  her 
more  than  ten  years  before  she  becomes 
of  age,     (Id.) 

10.  A  deed  of  trust  made  for  the  payment 
pi'  debts  extends  only  to  the  debts  ex- 
isting at  the  time  of  making  the  deed. 
(Gilbert  agt.  Gilbert,  1  Keyet,  159.) 

11.  There    must  be  a  trustee  competent 
to  take  the  fund  so  as  to  secure  the  ap- 
propriation  to  the   purpose  intended. 
There  can  be  no  valid  trust  unless  the 
title  can  vest  in  some  person  natural  or 
artificial   by  favor  of  the  gift  itself. 
(Shenvood  agt.  American.  Bible  Society, 
1  Keyet,  561.) 

12.  A  debt  becoming  due  subsequently 
to  the  making  of  such  deed,  under  the 
act  of  March  22,  1811,  making  stock- 
holders of  certain   corporations  liable 
for  the  debts  thereof  due  and  owing 
after  its  dissolution,  is  not  within  the 
provision  of  such   deed.     (Rome  Ex- 
chanye    Bant    agt.    Eames,   1    Keyes, 
588.) 

13.  A  husband,  on  his  separation  from 
his  wife,  created  a  trust  and  supplied  a 
fund  ($50,000)  to  be  exclusively  re- 
served  for  her  maintenance.      By  a 
deed  of  separation,  executed   by  the 
husband  and   bis  wife,  as  well  as  l>y 
the  trustees,  it  was  stipulated  that  the 


fund  should  be  invested  in  a  certain 
manner,  and  the  proceeds  applied 
to  the  maintenance  of  the  wife.  A 
portion  thereof  (20,000)  was  to  be 
kept  invested  on  bond  and  mortgage 
during  her  life.  The  wife  was  empow- 
ered 10  dispose,  by  will,  of  the  whole 
or  any  part  of  the  fund  which  might 
remain  unexpended,  at  her  death. 
Following  a  covenant  that  the  husband 
would  permit  his  wife  to  live  separate 
and  apart  from  him,  and  that  he  would 
not  exercise  or  claim  marital  control 
over  her,  or  interfere  with  her  in  any 
manner,  there  was  a  stipulation  in  the 
deed  that  nothing  therein  contained 
should  preclude  the  husband  from 
ance  of  the  trusts  and  agreement  em- 
taking  all  lawful  means,  should  oc- 
casion arise,  to  compel  the  perform- 
braced  therein : 

Held,  that  the  husband  had  a  sufficient 
legal  and  equitable  interest  in  the 
trust  fund  to  authorize  him  to  intervene 
for  its  protection,  by  an  action  against 
the  wife  and  trustees,  if  there  was 
reason  to  fear  that  the  fund  would  be 
diverted  from  the  purpose  for  which  it 
was  provided.  ( Cranston  agt.  Plumb, 
54  Barb.,  50.) 

14.  Held,  also,  that  if  the  trust  was  faith- 
fully excuted,  the  $20,000  required  to 
be   kept  invested  on  bond  and  mort- 
gage during  the  life  of  the  wife,  would 
be  unexpended   at    the   time  of    her 
decease ;   and  as  it  was  possible  that 
the  wife   might    make   no   disposition 
of  the  trust  fund,  or  any  portion  of  it, 
by  will,  and  the  estate  of  the  trustees 
would,  in  that  event,  cease,  and  what- 
ever should  remain  unexpended  would 
revert  to  the  husband,  as  the  donor ; 
these  circumstances  gave  him  a  pecu- 
niary interest  in  the  fund  which  justi- 
fied him  in  applying  to  the  court  for  the 
protection  ana  p'reservation  of  the  fund, 
during  the  life  of  the  wife.     (Id.) 

15.  By   the  terms  of  a    trust  deed  the 
grantor  professed  to  create  a  trust  in 
the  property  conveyed,  for  the  benefit 
of  his  wife  and   five  minor  children. 
The   instrument  required  the  trustees 
to    collect    and  receive    the  moneys, 
proceeds  and  income  arising  from  any 
disposition  that  might  be  made  of  the 
premises  and    property  granted    and 
sold,  and  to  invest  the  same  in  good 
and  safe  interest-paying  securities,  and 
to  collect  and  receive  the  interest  and 
income  arising  therefrom,  and  also,  in 
his  discretion,   the  principal,  and  for 
that  purpose  to  dispose  of  such  securi- 
ties as  he  should  think  best  whether 
from  interest  or    principal,  again  to 
invest  and  to  reinvest,  iu  his  diacre- 
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tion  ;  and  out  of  the  moneys  or  income 
arising  from  the  property  granted  and 
sold,  or  the  proceeds  thereof,  to  p_ay 
the  expenses  of  executing  and  carrying 
out  the  trust,  and  a' reasonable  com- 
pensation to  him  for  his  services  as 
trustee  ;  and  to  apply  the  balance  of 
the  said  income,  and  'the  principal,  so 
far  as  in  his  judgment  might  be  re- 
quired, to  the  support  and  maintenance 
of  the  grantor's  wife  and  children. 
And  on  the  arrival  of  the  youngest  of 
said  children  then  living,  at  the  age  of 
twenty-one  years,  or  upon  the  decease 
of  M.  and  A.,  the  two  youngest  chil- 
dren, should  they  die  before  that  time, 
to  convey  to  the  children  then  living, 
and  to  the  grantor's  wife,  or  to  such 
of  them  as  should  survive,  and  the 
descendants  of  any  such  of  them  as 
might  be  dead,  the  said  property  then 
remain^  in  trust,  in  equal  shares  and 
proportions ;  the  descendants  of  the 
deceased  child  to  take  the  share 
their  parent,  if  alive,  woud  have 
taken : 

JTcld,  that  the  effect  of  the  language  used 
in  the  deed  was,  that  the  trust  should 
continue  until  the  grantor's  youngest 
child  then  living  should  attain  twenty- 
one  years  of  age,  in  case  that  age  was 
reached  within  the  lifetime  of  M.  and 
A.  That  if  it  should  be,  then  the 
trustee  must  convey  to  the  grantor's 
wife  and  children,  even  if  all  of  them 
should  at  that  time  be  living.  That  it 
that  age  should  not  be  attained  while 
M.  and  A.,  were  living,  then  at  their 
decease  he  must  convey,  if  every  one 
of  the  surviving  children  at  that  time 
should  continue  to  be  minors.  (Levy 
agt.  Hart,  54  Barb.,  248.) 

16.  That  there  could  be  no  possibility, 
therefore,  of  the  estate  of  the  trustee 
extending  beyond  the  duration  of  the 
two  designated  lives;   and  it  was  not 
within  the  prohibition  of  the  statute 
relating  to  future  estates  in  lands,  or 
the  statute  relating  to  the  suspension 
of  the  ownership  of  personal  property. 
(Id.) 

17.  Both  those  statutes  allow  the  title  to 
be  suspended  for  two  lives  in  being 
and    ascertained    when  the    deed  is 
made  ;  and  no  greater  suspension  was 
provided  for  in  this  case.    (Id.) 

18.  If  a  trust  is  void,  as  suspending  the 
power  of  alienation,  and  the  absolute 
ownership  of  the   property  conveyed, 
bevond  the  period  of  two  lives  in  being 
when    the    trust    was    created,    the 
grantor  of  the  trust  cannot  maintain 
Bn  action  in  equity  to   set  aside  the 
trust  deed  on  the  ground  that  such  is 
its  legal  character.    If  it  be  void,  it 


cannot  be  even  a  cloud  upon  the 
grantor's  title ;  because,  if  void  nnou 
its  face,  it  cannot  by  any  possibility 
be  productive  of  injury  to  him,  or  his 
estate,  and  therefore  will  furnish  no 
ground  authorizing  a  court  of  equity  to 
remove  it,  as  likely  to  prejudice  the 
grantor,  or  his  estate.  (Id.) 

19.  The  grantor  in'a  trust  deed,  as  the 
legal  owner  of  the  property  conveyed, 
has  no  right  to  maintain  an  action  to 
obtain  a  construction  of  the  deed. 
That  privilege  is  confined  to  the 
trustee,  or  to  those  claming  under  the 
trust  and  requiring  ita  execution.  (Id.) 

TURNPIKE    COMPANIES. 

1.  The  certificate  of   inspectors  that  a 
vroad  has  been  constructed  according 

to  the  true  intent  and  meaning  of  the 
statute  in  such  cases,  is  not  conclusive 
against  the  people  in  an  action  to 
vacate  the  charter  of  the  corporation 
for  not  constructing  and  maintaining 
their  road  in  the  manner  lequired  by 
law.  (People  agt.  Waterford  and  tftill- 
water  Turnpike  Company,  2  Keyes, 
327.) 

2.  It  teems  that  such  certificate  is  prima 
facie   sufficent  to  authorize  the  tfom- 
PHHV  to  erect  gates  and  demand  toll*, 
and  cannot  perhnps  be  impeached  coll- 
aterally in  an  action  by  such  company 
to  recover  tolls,  or  penalties  for  their 
nonpayment.    (Id.) 

3.  In  an  action  by  the  people  as  above 
stated,  evidence  showing  the  condition 
of    the   road  from  the  time   of    first 
taking    tolls    to    the    commencement 
of    the   action  is  clearly   admissible. 
(74) 

4.  The  refusal  of  the  judge  upon  the  trial 
of  an  action,  to  charge  that  the  com- 
pany were  not  required  to  use  extra- 
ordinary and    enormous  expenses  in 
constructing  the  road,  and  his  reading 
the  provisions  of  the  statute  directing 
how  the  road  should  be  constructed, 
and  his  charge  that  the  company  were 
bound  to  comply  with  the  statute,  were 
all  correct.    (Id.) 

5.  Negligence  with    knowledge    it  in- 
tentional, willful  and  malicious.     (Id.  • 

6.  Where   the  statute   provides  that  the 
road    "  shall   be   bedded    with   stone, 
gravel  or  such  other  material  as  may 
be  found  on   the    line   thereof,"    this 
cannot  be   construed  to  authorize  the 
use  of  the  ordinary  soil,  where  this  is 
not  gravel  or  some  other  hard  material. 
(Id.) 
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7.  The  words  "  along  the  line,"  as  used 
in  the  statute,  mean,  to  a  reasonable 
distance  on  each  side  of  the  line,  and 
if  stone  or  gravel  or  other  material  for 
making  a  hard  bed.  can  be  found  with- 
in one  3r  two  miles  of  the  road,  it  is 
"along  the  line,"  and  must  besought 
for  the  bedding.  (Id-) 


UNDERTAKING. 

1.  Upon  a  suit  brought  in  a  court  of  the 
United  States,  upon  an  undertaking 
given  in  an  action  in  a  state  court,  con- 
ditioned to  pay  the  judgment  if  a  motion 
for  a  new  trial  is  denied,  if  it  appears 
that  the  undertaking  was  merely  an 
additional  security  for  the  payment  of 
the  judgment,  and  that  the  defendant 
has  appealed  from  the  order  denyirg 
a  new  trial  and  that  the  state  court  has 
upon  motion  stayed  proceedings  upon 
the  judgment  pending  the  appeal,  the 
defendants  can,  by  an  auxiliary  suit 
iu  equity,  obtain  a  stay  of  all  proceed- 
ings upon  any  judgment  that  the  plain- 
tiff may  recover  iu  a  suit  on  the  under- 
taking pending  the  appeal  in  the  state 
court.  (Merchants'  National  Bank  &gt. 
Lelaiid,  ante,  31.) 


USURY. 

1.  Where  the  defendants  had  paid  for  the 
money  loaned  them,  nearly  the  amount 
ot  the  note  in  suit  at  the  time  of  the 
original  loan,  and  on  the  different  re- 
newals, to  the  lender ; 

field,  that  it  was  gross  usury — the  jury 
having  found  by  their  verdict  that  it 
was  the  money  of  the  lender.  (Berlin 
agt.  Mapes,  ante,  288.) 

3.  As  usurious  contracts  are  noi  abso- 
lutely void,  but  are  capable  of  being 
treated  as  valid,  by  the  borrower,   if 
the  mortgagor  allows  the   property  to 
be  sold  under   a  foreclosure,  without 
taking  the  necessary   means   to  avoid 
the  mortgage,  an   innocent  purchaser 
cannot  be  affected  by  any  usury  in  the 
loan.     (Elliott  agt»    Wood,    53  Barb., 
286.) 

4.  It  is  essential  to  the  defense  of  usury, 
that  there  should   be  a  corrupt  agree- 
ment between  the   parties  to  the  loan, 
that  the   lender  shall   have  secured  to 
him    a  greater  rate  of   interest  than 
that  allowed  by  statute.     (Sckoop  agt. 
Clarke,  1  Keyes,  181.) 

5.  Where  a  note  or  bill  is  made  for  a 
larger  amount  than  the  party  discount- 
ing it  expected  to  advance,  and  it  is 


agreed  that  the  paper  shall  be  negoti- 
ated tor  the  security  of  the  amount 
advanced  only,  the  transaction  is  not 
usurious.  (Id.) 

6.  It  is  no  variance  to    count   upon  the 
note   or  bill,  and  to  prove  on   trial,  to 
rebut  the  defense  of  usury,  that  only  a 
part  of  the  face  of  the  note  is  demand 
ed.     (Id.) 

7.  Where  a  party,  in  loaning  money  to 
another,  is  put  to  trouble  and  expense 
'in  procuring  the   same,  a  charge  for 
such  trouble  and  expense  is  not  usury. 
Whether  such  charge  is  made  to  cover 
usury,    is    a    question    for    the   jury. 
(Eaton  agt.  Alger,  2  Keyes,  41.) 

8.  In  cases  of  usury  it  is  a  question  for 
the  jury,  under  proper  instruction  from 
the  court  (Sizer  agt.  Mi/ler,  1  Hill,  227), 
whether  there  was   any   intention   to 
evade  the  laws  against  it.     But  it  seems 
that  if  the  case  is  such  that  the  court 
would  be  bound  to  grant  a  new  trial 
if  the  jury  found   otherwise,   then   a 
nonsuit  or  verdict  would  ordinarily  be 
sustained.      ( Bobbins  agt.   Dillaye,  2 
Keyes,  506.) 

9.  Where  uncurrent  money  is   applied 
for  arid  received  by  the  borrower  as 
being  equally   good  for  his  purposes 

,  with  current,  the  transaction  is  not 
therefore  necessarily  free  from  usury. 
The  defendantVcontract  or  agreement 
to  pav  usury  in  any  form  could  not 
repeal  the  statute.  (Id.) 

10.  Where  the  agent  of  the  lender  falsely 
represents  himself  to  be  the  principal, 
the  borrower  believing  him  to  be  such, 
and  takes  a  bonus  in  excess  of  legal  in- 
terest for  the  loan,  it  is  not  usurious  if 
the  actual  lender  did  not  take  usurious 
interest  himself,  or  know  of  its  being 
taken,  (ieeagt.  C/iadsey,  2  Keyes,  545.) 


VENDOR  AND  PURCHASER. 

1.  The  refusal   of  the   purchaser  to  ac- 
cept a  sufficient  deed  of  land,  agreea- 
hle  to  the   contract,   duly   tendered  by 
the  vendor, — 

Held,  to  exonerate  the  vendor,  both  from 
the  obligation  to  convey,  and  the  obli- 
gation to  return  the  portion  of  the  pur- 
chase money  received  on  the  contract. 
(Simon  agt.  Kalisi-e,  6  Abb.  N.,  S., 
224.) 

2.  S.   sold   and  sent  to  0.  a  qnntity  of 
liquors,  under  an  agreement  that  if  O. 
sold  out  his  hotel  he  might  send  hack 
the   unsold   liquors    to    S.      O.,  after 
having  sold   only  a  smnll   portion  of 
the   liquors,   sold   his  hotel,  and   sent 
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the  balance  of  the  liquors  to 'the  rail- 
rottd  depot  to  be  shipped  back  to  S. 
While  they  were  still  at  the 'depot, 
marked  and  directed  to  8.,  they  were 
seized  by  the  defendant,  as  sheriff, 
upon  an  attachment  against  the  prop- 
erty of  O. : 

Held,  that  even  assuming  that  the  title 
passed  to  O.  on  the  delivery  of  the 
KIM ni. -i  to  him,  the  delivery  of  'the 
liquors  at  the  depot,  for  resnipment  to 
the  vendor,  in  pursuance  of  the  original 
contract,  reinvested  the  latter  with  the 
title.  (Sutton  agt  Crosby,  54  flarb. 
80.) 

Held,  alto,  that  the  assent  of  the  vendor 
to  receive  back  the  property  in,  case 
the  purchaser  should  sell  his  hotel, 
made  the  delivery  of  the  property  to 
the  carrier,  for  the  purpose  of  return- 
ing the  same  to  the  vendor,  valid  and 
effectual  to  reinvest  S.  with  the  title, 
as  upon  a  resale  of  the  liquors.  {Id.} 

3.  A  bill  of  sale,  containing  a  description 
of  the  goods  sold,  such  as  is  generally 
furnished  by  vendors,  in  not  conclusive 
as  to  the  terms  upon  which  the  goods 
•were  sold.  Though  primet  facie  evi- 
dence of  a  sale,  it  does  not  preclude  the 
vendor  from  showing  the]  actual  facts 
respecting  such  sale.  (Id.) 


VERDICT. 

1.  The  jury  were  instructed  to  find  upon 
the  question  of  fraud  in  a  sale,  ana  on 
the  right  of  stoppage   in   transit,  and 
that  either  of  these  points,  found  af- 
firmatively, would   entitle  plaintiff  to 
a  *,  erdict : 

Held,  that  a  verdict  "  for  the  plaintiff, 

$— ,  on  the  ground  of  fraud,"  was 

a  sufficiently  formal  finding  of  fraud 
to  sustain  a  judgment;  although  if  a 
general  verdict,  for  the  plaintiff  had 
been  rendered,  it  must  have  been  set 
aside.  (Fraschieris  agt.  Henrique*.  6 
Abb.  JV.  8.,  251.) 

2.  If,  in  the  finding  of   a  jurv.  special 
matter  follows  or  is  followed  by  gen- 
eral matter,  the  verdict  will  be  Judged 
according  to  the  special  matter.     (Id.) 

3.  There  is  no  fatal  variance  between  the 
indictment  and  the  verdict,  where  the 
former  charges  the  prisoner  with  hav- 
ing feloniously  stolen,  taken  and  carried 
away  from  the  person,  <tc.,  and  the  lat- 
ter finds  the  prisoner  guilty  at  charged 
in,  the  indictment  of  grand  larceny,  in 
ttealing  from  the  person,  Jbc.     (J-alUm, 
ugt.  People,  2  Keyes,  145.) 


VERIFICATION. 

1.  Where  an  action  is  prosecuted  or  de- 
fended for  the  immediate  benefit  of 
one  who  is  not  a  party  on  the  record, 
but  who  is  the  party  in  interest,  a 
pleading  may  be  verified  by  him. 
iTabtr  agt.  Gardner,  6  Alb.  N.  S., 
147.) 


VESSEL. 

1.  Where  part  owners  of  a  vessel,  then 
under  charter  to  a  foreign  government, 
assigned  to  the  plaintiffs  all  their  inter- 
est in  said  charter,  and  in  and  to  the 
freight  to  be  earned  under  the  same: 

Held,  in  an  action  brought  by  the  plain- 
tiffs to  recover  their  share  of  the  freight 
earned  by  the  vessel  during  the  last 
voyage,  that  such  freight  was  subject 
to  an  accounting  between  the  several 
co-owners,  for  ail  previous  voyages ;  it 
appearing  that  the  former  voyages  and 
the  one  in  question  were  all  one  entire, 
connected  and  continued  partnership 
transaction.  And  that  the  rights  of  the 
plaintiffs,  as  assignees,  were  only  in 
and  to  the  balance,  which  on  a  settle- 
ment of  the  accounts  of  said  several 
voyages,  between  said  co-owners. might 
be  found  due  to  the  plaintiffs  as  such 
assignees.  (  Williams  agt.  Lawrence. 
53  Barb.,  320.) 

2.  Proceedings  in  rem  against  a  vessel 
for  the  price  of  coal  furnished  her.  de- 
termine no   question  of  ownership  of 
the  vessel ;  and,  consequently,  are  not 
admissible  as  evidence  lor  the  purpose 
of  proving  ownership.     (  Van,  VecLten 
agt.  Griffiths,  1  Keyes,  10-1.) 

3.  Counsel  desiring  the  court  to  instruct 
the  jury  as  to  a  particular  proposition, 
not  making  the  proposition  clear  and 
intelligible,   cannot  complain    if    the 
instruction  is  refused.     (Id.) 

WARRANTY. 

1.  During  a  negotiation  betweeu  the 
plaintiffs  and  defendants,  for  the  pur- 
chase of  a  number  of  eows  by  the  for- 
mer, of  the  latter,  one  of  the  plaintiffs 
told  one  of  the  defendants  that  he 
wanted  to  know  if  the  cows  were  all 
right— all  perfect — and  when  thev 
were  coming  in ;  that  the  plaintiffs 
wanted  them  to  take  back  into  the 
country  to  sell  to  dairymen,  to  fill  in 
where  their  cows  were  farrow  and 
old.  &.C.;  that  thev  must  know  whether 
they  were  all  coming  in  in  good  season, 
as  they  had  to  warrant  them  coming 
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in,  and  wanted  them  perfect  every 
way,  &c.  The  defendant  said  they 
were  all  coming  in  in  good  Season  but 
one,  &c. : 

Held,  that  ihe  jury  had  a  right  to  find, 
from  this  evidence,that  the  defendants 
warranted  the  cows  to  be  with  calf, 
except  one.  at  the  time  of  the  sale,  and 
that  the  times  when  they  became  with 
calf  were  of  such  dates  that  they  wo"uld 
come  in  in  good  season  the  following 
spring,  for  dairy  cows.  That  it  was 
not  necessary  for  the  defendants  to 
say  they  warranted  the  caws,  to  make 
them  liable  for  a  warranty  on  them  : 
(Richardson  agt.  Mason,  53  .Barb., 
601.) 

Held,  also,  that  the  assertion  of  the  de- 
fendant, that  the  cows  ''were  all  com- 
ing in  in  good  season  in  the  spring  but 
one,"  being  positive  and  unequivocal, 
the  plaintiffs  had  the  right  to  rely  on 
it  as  the  absolute  assertion  of  a  fact, 
and  not  the  mere  expression  of  an 
opinion.  THie  authorities  are  numer- 
ous that  such  an  assertion  may  be  held 
bv  a  jury  to  constitute  a  warranty. 
(Id.) 

Held,  further,  that  the  objection  that  the 
action  was  commenced  before  the  time 
arrived  at  which  the  defendants  war- 
ranted the  cows  would  have  calves, 
even  if  it  had  been  raised  at  the  trial, 
would  have  been  unavailable  to  the 
defendants  ;  for  the  reason  that  if  the 
cows  were  not  with  calf  at  the  time  of 
the  sale,  the  warranty  was  broken  at 
the  time  the  action  was  commenced. 
And  that  the  time  when  tKe  cows 
were  to  come  in,  according  to  the 
warranty,  having  passed  at  the  time  of 
the  trial,  there  was  no  difficulty  then 
in  establishing  the  alleged  breach  of 
the  warranty.  ( Id. ) 

2.  A  warranty  that  a  span  of  ponies  are 
all  right  for  livery  purposes  cannot,  it 
teems,  be  construed  into  a  special  un- 
dertaking that  they  are  not  Kith  foal. 
One  of  them  being  with  foal,  is  not  an 
unsoundness  within  the  meaning  of  a 
general  warranty.  In  case  of  fraud, 
it  seems,  an  action  would  lie  for  special 
damages.  ( Whitney  agt.  Taylor,  54 
Barb.,  536.) 

WILL. 

1.  Although  the  testator  directed  that 
the  legacy  of  $200  to  E.  should  be 
paid  to  Her  by  his  "said  executors" 
&c.,  yet  that  it  waa  evident  from  the 
provisions  of  the  will  that  he  intended 
to  charge  the  defendants  personally, 
and  that  the  word  "executors'"  was 


merely     descriptive.       (Larkin     agt. 
Mann,  53  Barb,  267.;  * 

2.  A  judgment  directing  each  defendant 
to   pay  an  equal  share  of  the   legacy, 
with  costs,  and  in  default  of  such  pay- 
ment, that  the  real  estate   be  sold   to 
satisfy  the  same,  was  proper,  the  ac- 
tion b'eing  in  equity.     (Id.) 

3.  Construction   of  the  will  of  William 
Cole,  proved  before  the   Surrogate  of 
Otsego    county    in    1863.     (53  [Barb., 
607.) 

4.  A  testator,   by  his  will  devised  and 
directed  as  follows  ;  "  I  wish   my  per- 
sonal  and   real  estate  to  be   app'ropri- 
ated  equally  to  the  benefit  of  my  wife 
Emily,  and    of  my    [two]    children," 
(naming  them; : 

Held,  that  the  persons  named  took  per 
capita,  and  not  per  ttirpes,  and  there- 
fore each  was  entitled  to  one  third  of 
the  residue  of  the  estate  after  the  dower 
interest  of  the  widow  was  satisfied. 
(Seabury  agt.  Brewer,  53  Barb.,  662.) 

5.  Where  one  of  the  attesting  witnesses 
to  a   will   testified   that   the  testatrix 
told  her,  in  the  room  where  and  when 
the  same   was    executed,    before  sig- 
nature, that  the  paper  or  papers  con- 
stituting the   same   was   or   were   her 
will  ;  and  the  other  witness  swore  that 
although   the  testatrix    did    not  say, 
while  she  was  in  the  room,  where  and 
when  the   papers  were  executed,  that 
they  were  her  will ;    yet,  that  when 
the  testatrix   came  to  the  kitchen  to 
call  her  as  a  witness,  she  told  her  that 
she  wanted  her  to  witness  her  will : 

Held,  that  this  evidence,  together  with 
proof  that  the  testatrix  signed  the  in- 
struments in  the  presence  of  the  two 
witnesses,  and  that  they  signed  their 
names  as  witnesses  in  her  presence, 
and  in  the  presence  of  each  other,  was 
sufficient  to  show  that  they  were  exe- 
cuted and  attested  in  the  manner  re- 
quired by  the  statute.  (Matter  of  the 
probate  of  Foi man's  trill,  54  Barb.  274.) 

6.  What  is  sufficient  proof  of  the  testa- 
mentary capacity  of  a  testator  at  the 
time  tfie   will  was   executed  and  at- 
tested.     (Matter    of    the    probate    of 
Formats  will,  54  Barb.  274.) 

7.  The   words  " mind  and  memory"  as 
used  in  our  statute   relating  to   wills 
of  personal   propertv,  and  as  used  at 
common  law,  are  and  were  convertible 
terms.     (Id.) 

8.  The  question,  in  respect  to  the  testa- 
mentary capacity,  in   the  abstract,  is, 
had  the   testator  at  the  time,  &c.,  a 
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mind,  or  mind  and  memory,  sufficiently 
sound  to  make  a  will;  that  if,  to  do 
the  thing  or  act  authorized  by  tlie 
statutes  ;  hut  practically,  in  most  cases, 
the  question  is,  had  the  testator,  at  the 
time,  &.C..  a  mind,  or  mind  and  memory, 
Butlicicntly  nound  to  make  tke  will  m 
question.  (Id.) 

9.  The  only  legal  test  of  insanity  is  de- 
lusion. 'insane  delusion  consists  in  a 
belief  of  facts  which  no  rational  per- 
son would  believe  A  person  may  be 
partially  insane  ;  that  is,  he  may  have 
an  insane  belief  or  delusion  as  to  oue 
or  more  subjects,  and  not  as  to  others. 


10.  Moral  insanity  is  a  disorder  of  the 
feelings  and   propensities,  and  may  or 
may  not  impair  the   intellect.     Legal 
insanity  is  a  disorder  of  the  intellect. 
(Id.) 

11.  Moral  insanity,  not  proceeding  from 
or  accompanied  by  insane  delusion,  the 
legal  test  of  insanity,  is  insufficient  to 
set  aside  a  will,     (fa.) 

12.  Where  it  appeared  from  the  evfdence 
that  at  the  tiiqe  a  will  was  executed 
the  testatrix  despised,  distrusted  and 
hated     her    husband,    and     probably 
feared  him,  and  it  was  a  fair  inference 
from  the  evidence  that  these  feelings 
towards   her  husband   caused   her  to 
execute  the  will  in  question  ;  and  there 
was  no  doubt  that  she  intended  thereby 
to  prevent  him  from  getting  any  more 
of  her  estate  than  was  given  to  him  by 
auch  will: 

Held,  that  in  testing  the  testamentary 
capacity  of  the  testatrix,  the  question 
was  not  whether  these  feelings  tow- 
ards her  husband,  at  the  time,  &c., 
were  unreasonable,  excessive  or  un- 
justifiable merely,  or  even  whether 
they  amounted  to,  or  showed,  moral 
insanity  as  to  her  husband  ;  but  was 
whether  these  feelings  were  insane  — 
whether  the  contempt,  distrust,  hatred 
and  fear,  which  she  had  of  and  for 
him,  at  the  time,  was  insane  contempt, 
insane  distrust,  insane  hatred,  insane 
fear;  or,  in  other  words,  the  contempt, 
the  distrust,  the  hatred,  the  fear  of  an 
insane  wife  towards  her  husband. 
(Id.) 

13.  And,  the  preliminary  proofs  showine 
that  the  testatrix,  at"  the  time  when, 
&,c.,  was  competent  or  had  testament- 
ary capacity  to  execute  the  will  ;  and 
that  her    feelings   towards    her    hus- 
band   caused   her  to    execnte  the  in- 
strument as  and  for  her  will,  and  in- 
fluenced her  dispositions  of  property  by 
it: 


Held,  further,  thht  it  was  for  the  con- 
testants satisfactorily  to  show  that 
these  feelings  towards  her  husband 
came  from,  or  originated  in,  or  at  least 
were  accompanied  by,  delusion  as  to 
her  husband,  his  character,  conduct, 
motives  or  condition.  (Id.) 

14.  And  the  proofs  not  showing  that  the 
testatrix'   contempt   for  her   husband, 
her  distrust,  fear  and   hatred  of  him, 
when    she    executed    the   will,   CHIIIO 
from,  or  originated   in,   or   were  ac- 
companied by,  delusion  a»  to  ker  /<«.«- 
band,  his   character,  conduct,  motives 
or  condition  :  it  was 

Held,  that  the  testatrix,  at  the  time  she 
executed  the  will,  must  be  deemed  to 
have  had  testamentary  capacity,  and 
was  competent  to  execute  the  instru- 
ment as  ber  will.  (Id.) 

15.  Two  written  incruments,  executed  by 
bame  person,  at   the  same  time,  may, 
notwithstanding  their  repugnancy   in 
certain   paiticnlars,  or  in   certain   re- 
spects, constitute  a  will,  or  the  will  of 
such  person,  and  legally  imd  properly 
be  admitted  to  probate  a«  snch.     (if al- 
ter of  the  probate  of  Fomtarit  iciil,  54 
Barl.tft.) 

16.  The  point  or  question  of  repugnancy 
or  inconsistency  in  the   provisions  of 
the  two  instruments  may  be  a  subject 
or  question  for  consideration,  after  the 
probate  of  the  will,  when  the  two  in- 
struments   come   to    be   carried    into 
effect,  or  claimed  or  acted  nnder,  as  a 
will,  but   does  not  arise,  and   cannot 
properly  be  considered,  in  the  prabate 
proceedings.     (Id.) 

17.  Where  a  testatrix,  at   the  time   she 
tore  up  and  destroyed  a  will  previously 
executed    by    her,    was,    though   nof 
permanently    insane,    in   a  condition 
and    laboring   under    an    excitement, 
which,   under   the   circumstances,  in 
capacitated  her  lor  forming  or  having 
a  reasonable  or  intelligent  intention  of 
revocation  : 

Held,  that  snch  net  was  not  to  be  re- 
garded as  a  revocation  of  the  will. 
( Matter  of  the  probate  of  Forman't  will, 
54  Bai -6/274  ) 

18.  Where  the  will  of  a  testator  con- 
tained the   following    provisions-  "I 
give  and  bequeath  to  my  wife  C.  P.. 
duritig  her  natural  life,  the  interest  of 
three    thousand  dollars,  or    so    mnch 
of    said     interest    as    my    executors 
may  deem    necessary   for    her    com- 
fort."   it    would    seem    that    the   dis- 
cretion vested  in  the  executor*  is  not 
absolute,   but    mn*t    be  exercised.!**- 
eonablv  ;  ami  it  was 
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Held,  that  the  fact  that  the  wife,  under 
an  agreement  with  her  son,  was  en- 
titled to  her  board  and  lodging  at  his 
4  house,  so  long  as  she  chose  to  remain 

there,  did  not  warrant  the  assumption 
of  the  executors,  that  only  so  much  of 
the  interest  devised  to  her  as  would 
clothe  her  comfortably,  was  in  fact  all 
that  was  necessary  for  her  comfort. 
(Forman  agt.  Whitney,  2  Keyes  16o.) 

19.  Concerning  the  due  execution  of  a 
will,  the  statute  only  requires  on  the 
part  of  the  testator,  besides  his  hand 
and  seal,  the  publication  or  announce- 
ment of  the  instrument  as  his  last  will 
and  testament,  and  his  request  to  the 
witnesses  to  sign  the  same.  ( Coffin  agt. 
Coffin,  23  N.  Y.,  9.)     (Nexsen  agt.  Nex- 
ten,  2  Keyes,  229.) 

20.  It  seems  that  the  reading  of  the  will 
by  or  to  the  testator  at  the  time  of  its 
execution,  is  riot  absolutely  necessary, 
if  from  facts  and  circumstances  it  may 
be  reasonably  inferred  that  the  contents 
of  the  instrument  are  known  and  un- 
derstood by  the  testator.     (Id.) 

21.  While  the  fact  that  the  person  who 
drafted  the  will  for  the  testator  is  made 
an  executor  and  chief  legatee,  justly 
excites  suspicion  of  fraud  or  undue  in- 
fluence, it  is  not  a  rule  or  principle  in 
thelaw  of  testaments,  that  the  draughts- 
man of  a  will  cannot  be  an  executor  or 
take  a  benefit  under  it.    The  suspicion 
or  presumption  (if  it  amounts  to  that) 
of  fraud,  it  would  seem,  may  be  over- 
come  by  evidence  to  negative  such 
presumption.     (Id.) 

22.  Mere  opinions  of  witnesses  as  to  the 
incompetency  of  a  testator  are  of  little 
weight,  unless  supported  by  facts  from 
which  such  conclusion  is  drawn.   (Id.) 

23.  For  evidence  insufficient  to  establish 
the  incompetency  of  a  testator,  see  the 
dissenting  opinion  of  POTTER,  J.  (Id.) 

24.  The  testator  gave,  bequeathed  and 
devised  all  the  rest,  residue  and  re- 
mainder of  his  estate,  both   real  and 
personal,  to  his  son  and  daughter,  to 
be  divided  between  them,  share  and 
share  alike,  subject,  nevertheless  to  the 
dower  and  thirds  of  his  wife,  &c. : 

Held,  that  the  dower  estate  only  of  the 
wife  in  his  lands  was  referred  to. 
"And"  construed  to  mean  "or."  ( O'ffara 
agt.  Dever,  2  Keyei,  558. ) 


WITNESSES. 

1.  A  witness  who  was  a  lawyer,  being 
under  examination  was  questioned, 
touching  a  certain  conveyance  made  to 


him  by  the  bankrupt  and  wife  and  a 
subsequent  conveyance  l>y  him  to  the 
wife,  and  refused  to  testify  thereon  as 
matter  within  the  privilege  of  confi- 
dential communications  between  attor- 
ney and  client: 

Held,  on  the  facts  stated,  the  questions 
were  proper  and  must  be  answered, 
and  are  not  within  such  privilege. 
(Matter  of  Bellit  and  Milligan,  ante, 
79.) 

2.  The  usual  order  and  subpoena  were 
issued  for  the  wife   of  bankrupt  to  at- 
tend before  the  register  and  be  sworn 
and   'testify  as  a  witness.     She  failed 
to  appear,  and  counsel  put  in  affidavit 
explanatory  of  her  non-attendance,  but 
questioned  the  authority  of  the   court 
to  compel  her  to  testify  'in  this  cause : 

Held:  The  proper  proceeding  is  to  issue 
an  order  to  show  cause  why  an  attach- 
ment should  not  issue  against  her. 
(Matter  of  Belli*  d>  Milligan,  ante,  88.) 

3.  A  witness  is  not  incompetent  to  testify 
in  a  criminal  case,  because  an  accom- 
plice-.    Such  fact  affects  his  credibility 
only  ;  and  it  is  for  the  jury  to   say 
whether  his  statement  is  credible,  and 
a  safe  reliance  for  a  verdict  against  the 
party  charged.  Such  is  now  the  settled 
rule  iu  this  state,  even  where  the  ac- 
complice stands  entirely   uncorrobora- 
ted. (People  agt.  Haynes,  ante,  369.) 

4.  But  notwithstanding  the  jury  may  con- 
vict on  the  unsupported  testimony  of 
an  accomplice,  it  is  their  manifest  duty 
to  scan  the  testimony  with  the  utmost 
severity.    (Id.) 

5.  Where  a  case   is  sought  to  he  estab- 
lished by  the  testimony  of  an  accom- 
plice,   who  stands  in  the  main,  if  not 
wholly,  uncorroborated,  it  is  due  to  the 
party  accused  and  to"  the  cause  of  jus- 
tice that  nono  but  evidence  clearly  ad- 
missible, under  the  severest  test,  should 
be  allowed  ;  and  that  none  in  the  least 
bearing  on  the  question  of  credibility 
and   admissible,    should   be   excluded. 
(Id.) 

6.  The  jnrv  must  determine  the  a  edibil- 
ity of  a  witness  at  the  time  he  testifies. 
His  standing  for  truth   and   veracity 
must  be  established  at  that  time.  (Id.) 

7.  Where  the  court  limits  the  number  of 
impeaching  witnesses  on  each  side,  it 
does  not  thereby  limit  the  right  of  crost- 
examination.    (Id.) 

8.  It  is  in  the  discretion  of  the  court  or 
referee,  to  permit  leading  questions  to 
be  put  to  witnesses  by  the  party  calling 
them,  though  the  opposite  party  object 
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and    except  to  the  same.    (  Vrooman 
&gt..  Griffith  1  Keyet,  53.) 

9.  Where  the  husband  and  wife  are  par- 
ties to  an  action,  the  statute  in  terms 
makes  them  competent  witnesses  in 
their  own  behalf,  or  in  behalf  of  any 
other  party.  (  Wehrkamp  agt  WilUtt, 


10.  As  ruch  witnesses  they  are  subject  to 
the  same  rules  of  examination,  except 
they  are  protected  from  being  required 
to  make  disclosures  of  communications 
between  themselves.  (Id.) 

It.  The  only  proper  inquiry,  on  the  di- 
rect examination  of  a  witness,  as  to 
the  characfer  of  another,  is  as,  to  the 
general  moral  character  of  the  latter, 
and  his  public  reputation  as  a  truthful 
or  untruthful  person.  It  is  not  permis- 
sible for  the  assailing  party  to  show 
specific  acts  of  immorality  or  miscon- 
duct, with  the  view  of  impeaching  or 
discrediting  a  person  as  a  witness. 
(Id.)  | 

12.  It  is  not  competent  to  prove  the  con- 
tents of  lost  documents  by  the  testimo- 
ny of  a  witness  who  only  "  thinksi\)a.t 
he  can,  perhaps,   state  tht  substance  " 
of  them.      (Graham  and   othcrt   agt. 
Chrystal,  2  Keyes,  21.) 

13.  To  impeach  a  witness,  testimony  as 
to  his  character  eight  or  ten  years  pre- 
vious to  the  trial  is  competent,  though 
there   has  been  no  knowledge  of  his 
character  by  the   impeaching  witness 
since.    The  presumption  of  continued 
bad  character,  thus  raised,  must  be  met 
by  tectimony  tending  to   establish  the 
fact  of  a  change  of  character.    (Id.) 

14.  It  is  not  competent  to  show  a  partic- 
ular statement  of  a  witness  to  impeach 
his  credibility,  without  ftrst  pointing  out 
to  him,  with  reasonable  certainty,  the 
occasion  of  the  conversation,  to  enable 
him  to  give  such  reason,  explanation  or 
exculpation  as  the  circumstances  of  the 
transaction   may    happen   to    furnish. 
It  is  not  sufficient  to  indicate  nothing 


but  the  name  of  the  person  with  whom 
the  supposed  conversation  was  had. 
(Lee  agt.  Chadiey,  2  Keyu,  543.) 

15.  A  witness  whose    credibility    is  im- 
peached is  still  competent.    The  jury 
would  be  justified-  in  disregarding  his 
testimony,  but  are  not  bound  to  do  so. 
(Id.) 

16.  Especially  should  this  view  prevaij 
at  this  time,  when  all  the  former  rules 
in  regard  to   the   competency  of  a  wit- 
ness are  abolished,   and  every  thing  is 
reduced  to  the  theory  of  credibility  in 
the  discretion  of  the  jury.    (Id.) 

17.  An  architect  is  a  competent  witness 
in  his  own  behalf,  upon   the   question 
of  the  value  of  his  labor  in   drawing 
plans.    (Noury  agt    Lord,  2    Keyet, 
617.) 

18.  Where,  on  cross  examination,  a  party 
takes  the  testimony  of  the  witness  to 
new  and  collateral  matter  not  pertin- 
ent to  the  issue,  he  is  not  at  liberty  to 
give  evidence  to  contradict  the  witness 
in  this  respect.     (Crounse  agt.  Fitch. 
&Abb.N.S.,185.) 

19.  Where  a  witness  declines  to  answer 
questions  propounded  to  him,  on  the 
ground  that  his  answers  will  have  a 
tendency  to  criminate  him,  it  is  the 
province  of    the   court  to  determine 
whether  that   will   probably   be   the 
effect  of  the  answers,  if  required  to  De 
given ;   and  if  not,  he  should  be  re- 
quired to  answer  the  questions.  (Forbes 
agt  Wiliard,  54  Barb.  520.) 


WRITTEN   INSTRUMENTS. 

1.  The  general  rule  is  that  two  or  more 
written  instruments,  executed  at  the 
same  time,  relating  to  the  same  sub- 
ject matter,  by  the  eame  party,  or 
between  the  same  parties,  should  be 
construed  together,  and  viewed  as  one 
instrument,  (Matter  of  the  probate  of 
Forman't  will,  54  Barb.  274.) 
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ELECTION  OF  ACTION. 

Facts  in  the  complaint,  constituting 
one  of  two  actions,  which  one 
is  to  be  determined  on  the  trial — 
plaintiff  cannot  be  required  to  elect 
in  advance 97 

EXPRESS  COMPANIES. 

Duty  in  ascertaining  residence  of 
consignee,  and  delivery  of  packages 
to  Mm  personally 273 


a. 


GUARDIAN  IN  SOCAGE. 

Power  of  general  guardian  to  super- 
sede his  agreements 114 


H. 


HABEAS  CORPUS. 

When  prisoner  must  be  produced, 
notwithstanding  court  of  oyer  and 
termiuer  is  in  session 402 
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I. 


INJUNCTION. 

Not  allowed  where  there  are  reme- 
dies at  law  entirely  adequate  for 
the  party 133 

When  will  not  be  allowed  to  restrain 
blacksmithing,  as  injurious  to  ad- 
joining persons... 176 

Motion  to  vacate,  may  be  made  be- 
fore another  judge  than  the  one 
who  granted  it 193 

Complaint  must  show  facts  of  plain- 
tifl's  interest  in  the  controversy 
to  entitle  him  to  an  injunction — 
application  against  a  ruilroad  cor- 
poration— when  vacated 193 

Ought  not  to  issue  except  in  clear 
cases — not  in  doubtful  ones,  &c...  193 

When  will  be  dissolved  on  ex  parte 
affidavits 193 


INJUNCTION  AND  RECEIVER, 

When  will  issue  to  regtrain  collec- 
tion of  rents,  under  a  defective 
title 43 

Against  trespass,  when  authorized, 
and  when  complaint  for,  will  be 
dismissed  on  its  face .-  94 


JOINT  STOCK  ASSOCIATIONS. 

Are  under  the  same  rules  as  corpor- 
ations, in  reference  to  parties  for 
the  removal  of  causes  into  the  U.  S. 
courts 1 

JUDGMENT  RECORD. 

Its  validity  in  any  state,  under  the 
acts  of  congress — effect  under  at- 
tachment proceedings  in  one  state, 
as  against  a  chattel  mortgage  on  • 
same  property  given  to  a  party  in 
another  state 52 

JUDICIAL  OFFICERS. 

Power  of  two  justices  to  decide  a 
cause  argued  before  three 508 

JURISDICTION. 

Of  general  terms  of  supreme  court 
on  questions  of  practice 492 


Of  two  justices  to  decide  a  cause 
agreed  before  three 508 

JUSTICE'S  COURT. 

No  jurisdiction  of  an  action  of  assanlt 
and  battery — when  defendant  en- 
titled to  costs 481 


M. 

MANUFACTURING  CORPORA- 
TIONS. 

When  their  organization  is  effected.  328 
MARRIED  WOMAN. 

An  action  against,  for  trespass  com- 
•  mitted  by  her  cattle,  her  husband 
need  not  be  joined  as  a  party....    37 

Covenant  in  lease  prior  to  1860 — ef- 
fect thereof  after  her  death 483 

MECHANIC'S  LIEN. 

When  it  ceases,  unless  properly  con- 
tinued— when  it  has  ceased,  no  di- 
rection to  county  clerk  to  discharge 
it  necessary 382 

MORTGAGE  FORECLOSURE. 

When  the  mortgagor,  acting  as  a 
trustee  of  an  express  trust,  can 
maintain  an  action  to  restrain  the 
foreclosure,  without  joining  the 
cestuique  trust 352 

MORTGAGE  OF  CHATTELS. 

When  legal  title  to  the  property  be- 
comes absolute  in  the  mortgagee — 
the  right  of  the  mortgagor  to  re- 
deem— his  remedy  after  an  alleged 
unfair  sale „ 296 


N. 

NEW  TRIAL. 

On  appeal  from  a  justice's  court — the 
evidence  before  the  justice,  need 
not  be  returned,  &.c 333 

When  and  upon  what  grounds,  will 
be  granted 424 

Anthoritv  of  general  term  to  grant 
under  $268  of  the  Code — interlocu- 
tory decision 504 
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NEW  YORK  GOLD  EXCHANGE. 

Powers  of  members  to  revoke  agree- 
ment or  submission  to  arbitrate — 
its  effect,  &c 168 

NUISANCE. 

Remedy  in  eqnity  in  favor  of  all  per- 
sons, when  tenant  in  possession 
may  bring  an  equitable  action  to 
abate  a  nuisance,  specially  injuries 
tohimself,  &c 67 


0. 


OBJECTION. 

Made  at  the  trial  to  evidence,  must 
be  specific  in  order  to  be  re- 
viewed    454 


ORDERS. 

Granted  by  a  judge  in  an  action,  can 
be  vacated  on  his  own  motion 271 


P. 


PARTNERS. 

Liability  on  an  indemnity  bond  to  the 
obligee  a  former  partner,  but  not 
to  a  landlord  for  rent 145 


PARTNERSHIP 

When  injunction  and  order  for  re- 
ceiver will  be  set  aside,  in  an  ac- 
tion for  an  accounting,  &c.,  upon 
defendant  giving  ample  security  to 
indemnify  the  plaintiff,  on  a  re- 
covery   34 


E. 

RAILROADS. 

What  constitutes  a  delivery  of  bag- 
gage to,  to  create  a  liability  on  the 
road 289 

RAILROAD   CORPORATIONS. 

What  facts  necessary  to  state  in  com- 
plaint for  the  appointment  of  a  re- 
ceiver or  referee,  ex  parte,  against 
a  railroad  corporation 1 93-228 


A  stockholder  or  creditor  at  large  of 
the  corporation,  not  entitled  to  a 
receiver 193 

When  directors  may  <ssue  stock  in 
conversion  of  bonds — when  direc- 
tor cannot  be  suspended,  &c 193 

When  election  for  directors  illegal, 
fraudulent  and  void,  as  to  one  set 
of  directors,  and  valid  as  to  another 
set  of  directors — declared  duly 
elected 228 

A  majority  of  stockholders  in  interest 
to  control  the  election  of  directors 
and  officers 228 

A  receiver  should  not  be  appointed 
ex  parte,  as  a  general  rule 228 

When  election  of  directors  may  be 
set  aside,  as  in  direct  violation  of 
an  injunction 228 

RECEIPTS. 

Common,  are  not  personal  property 
and  are  not  the  subjects  of  larceny  475 

RECOUPMENT. 

Of  damages  for  a  partial  failure  of 
consideration,  must-  be  alleged  in 
the  answer,  to  allow  proof  thereof.  190 

REMOVAL  OF  CAUSES. 

To  U.  S.  courts,  act  of  congress,  1789, 
does  not  apply  where  both  parties 
are  not  residents  of  the  state 192 


s. 


SHERIFFS. 

No  authority  to  charge  for  auctioneer's 
fees  or  watchmen's  services,  on  the 
sale  and  custody  of  property  levied 
on  and  sold  by'them 173 

STAMP,  U.  S. 

Required  on  a  return  of  constable 
to  service  of  summons — the  effect, 
when  omitted 417 

STATUTE  OF  FRAUDS. 

Memorandum  must  show  the  con- 
tracting parries 62 

Contract  under,  void  in  part,  void  in 
whole — part  performance — grow- 
ing grass  &c 385 
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Contract  signed  by  one  party  obliga- 
tory  444 

STREETS. 

Opening  and  widening  in  the  city  of 
Syracuse — commissioners'  autnori- 
ty,  &c 308 

SUPERIOR  COURT,  N.  Y. 

Practice  in  patting  causes  on  short 
day  calendar..  — ......  .......  283 

T. 

TAX-PAYERS. 

Of  a  town  no  authority  to  withdraw 
subscription  to  an  application  for 
bonding  the  town 515 

TRIAL    PEE. 

When  defendant  liable  to  pav,  where 
be  pays  the  claim  against 'him....  349 


u. 


UNDERTAKING. 

Given  in  an  action  in  a  state  court — 
sued  in  the  U.  S.,  court,  when  de- 
fendant may  in  equity,  stay  pro- 
ceedings on  any  judgment  in  the 
latter  court,  pending  an  appeal  to 
the  former  court 31 


U.  S.   STAMPS. 

When  left  off  of  an  instrument  by 
mistake,  its  effect — remedy  <fec...  123 


USURY. 


paid  for 

a  loan  constitutes  usury,  the  jury 
having  found  the  money  loaned 
belonged  to  the  lender 


COURT  OF  APPEALS. 


DECISIONS  RENDERED  SEPTEMBER,  1869. 

'Judgment!  affirmed  vith  cottt. 

Smith,  adminx.,  agt.  Erie  Railway  Co. 

Crittenden  agt.  Pairchild. 

Cope  agt.  Wheeler. 

Walker  agt.  Long  Island  R.  R.  Co. 

Hnnt  agt.  Singer  and  another. 

Union  Manufacturing  Co.,  Conn.,  agt,  Loonsberry. 

Tomlinson  agt.  Miller. 

Mills  agt.  Stewart. 

The  People  &c.,  agt.  Snyder. 

Ford  agt  Stevens. 

Rowan  agt.  Case. 

Kunzze  agt.  The  American  Fire  Exchange  Insurance  Co. 

Thayer  agt.  Clark. 

Fisher  agt.  Hall. 

Day  agt.  Orient  Mntnal  Insurance  Co. 

Burnham  agt  Onderdonk. 

Benson  agt.  Tilton. 

Reed  agt.  McCourt. 

Hamilton  agt.  Brooklyn  City  R.  R.  Co. 

Boyce  agt.  Bnrt. 

Plumb  agt.  Tubbs. 

Gray  agt.  Palmer. 

Freelove  agt.  Cole. 

Butterworth  agt.  Gould, 

Griffith  agt.  Hardenburg. 

Cole  agt.  DePeyster. 

Hoppoch  agt  Archibald. 

Remsen  agt.  Graves. 

Knapp  agt.  Wallace. 

Parcel  agt.  Stryker. 

Rust  agt.  Ecles. 

Farmers'  Loan  and  Trnst  Co.  agt.  Harmony  Fire  and  Marine  Insurance  Co. 

Washington  Life  Insurance  Co.  agt.  Lawrence,  xes  p't,  and  Ricdmond,  app't. 

Stillwell  agt.  Meigs. 
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Decisions  Court  of  Appeals. 

Judgment  affirmed. 
Moran  agt.  The  People. 

Order  of  the  General  Term  affirmed,  with  costs. 

Kerr  agt.  Kerr. 
Cottinett  agt.  Tallman. 
Staples  agt.  Tallman. 
Pettigrew  agt.  Tallman. 

Order  of  the  General  Term  affined  with  costs  against  the  appellants  personally. 
Baker  agt.  Baker. 

Order  of  General  Term  affirmed  and  judgment  absolute  for  defendant  with  costs, 
Townsend  Manufacturing  Co.  agt.  Foster. 

Order  of  General  Term  affirmed  and  judgment  absolute  for  plaintiff with  costs. 
Smith  agt  The  New  York  Central  R.  R.  Co. 

Judgment  and  order  of  General  Term  affirmed  with  costs. 
Wolf  agt.  The  Goodhne  Fire  Insurance  Company. 

Judgment  modified — Decree  to  be  settled  by  Judge  HUNT. 
Brown  agt.  Brown. 

Judgment  modified — Decree  to  be  settled  by  Judge  GROVER — Costs  of  both  parties  in  thit 
court,  and  the  court  below,  to  be  paid  out  of  the  estate. 

Schettler  agt.  Smith. 

Jvdgment  reversed ;  new  trial  ordered ;  costs  to  abide  the  event. 

Morgan  agt.  Jaudon. 

Chester  agt.  Dorr. 

Havens  agt.  The  Erie  Railway  Co. 

<^uinn  agt.  Lloyd. 

Younkin  agt.  Mutual  Benefit  Life  Insurance  Co. 

Gillilan  agt.  The  Sun  Mutual  Insurance  Co. 

Parmelee  agt.  Cameron. 

McDonald  agt.  Buffum. 

Wayne  and  Ontario  Collegiate  Institute  agt.  Dininery. 

Fulton  agt.  Staat*. 

Baxter  agt.  Troy  and  Boston  Railroad  Co. 

Hodgkins  agt.  Montgomery  County  Mutual  Insurance  Co. 

Kelly  agt.  The  Hope  Fire  Insurance  Co. 

Judgment  reversed  and  new  trial  vrdered. 

Davie  agt.  The  People. 
Baccio  agt  The  People. 
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Judgment  of  General  Term  reverted,  and  judgment  of  referee  affirmed  with  cottt 
Young  agt.  Brush. 

Judgment  of  General  Term  reverted,  and  judgment  of  Special  Term  affirmed  with  cottt. 

Perrin  agt.  Mysic. 
Hutton  agt.  Babcock. 

Order  of  General  Term  reverted,  and  judgment  of  Special  Term  affirmed  with  cottt. 
Kellogg  agt.  Ames. 

Order  of  General  Term  reverted,  and  judgment  of  Special  Term  affirmed  with  cottt. 

Stocker  agt  Partridge. 
Markham  agt.  Jaudon. 

Order  of  General  Term  reversed,  and  judgment  on  report  of  referee  affirmed  with  cottt 
Silliman  agt  Deline. 

Judgment  reversed,  and  judgment  for  plaintiff"  on  demurrer,  with  leave  to  defendant  to 
withdraw  demurrer,  and  to  answer,  on  j-ayment  of  costs  of  this  court  and  court 
below,  within  twenty  days  after  service  of  notice  of  this  judgment. 

Freeman  agt.  Charter  Oak  Fire  and  Marine  Insurance  Co. 

Appeals  dismissed  with  costs. 

Juliand  agt.  Grant. 

Foot  agt.  Lathrop. 

In  the  matter  of  the  Evergreens. 

People  ex  rel.  Clute  agt.  Boardman. 

De  Berante  agt.  Dey  Ermand. 

Freeman  agt.  Kendall. 

White  agt.  Delaware,  Lackawanna  &  Western  R.  K.  Co. 

Mianny  agt.  Blogg. 

He-argument  ordered. 

Purdy  agt  Mitchell. 
Justice  agt.  Lang. 
Starin  agt  The  People. 

Motion  to  dismiss  appeal  denied  with  $10  cost. 
Meyer  agt  Amidon. 


DECISIONS  RENDERED  APRIL,  1870. 

Judgment  affirmed, 
The  People  agt  Schryver.  I 
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Judgment*  affirmed  with  costs. 

Sherman  agt.  Willett 

Sherman  agt.  Bartholomew. 

Carrigan  agt.  N.  Y.  Central  R.  R.  Co. 

McXaught  agt.  McClanghny. 

Abbott  agt.  Burroughs. 

Hicks  agt.  Dorn. 

Robinson  agt.  International  Life  Assurance  Co. 

Van  Allen  agt.  Wait. 

Gano  agt.  Hall. 

Dresser  agt.  Barton. 

Kelly,  sheriff,  agt.  Downing. 

Elston  agt.  Schilling. 

Liesley  agt.  Johnson.  ^ 

Lockwood  agt.  Ladder. 

Baker  gt.  Plainer. 

Baker  agt.  Johnson. 

Levin  agt.  Russell. 

White  agt.  Carroll. 

The  People  agt.  Northern  R.  R.  Co. 

Mack  agt.  Patchin. 

Leonard  agt.  N.  Y.,  Albany  &  Buffalo  Telegraph  Co. 

Connolly  agt.  Britton. 

Goodrich  agt.  Russell. 

Doubleday  ags.  Dyer. 

Bnrtis  agt.  Thompson. 

Bnckh  alter  agt.  The  Second  National  Bank  of  Erie,  Pa. 

Hutchison  agt.  Market  Bank  of  Troy. 

Davenport  agt.  Kelly,  sheriff. 

Emerson  agt.  Booth. 

Frost  agt.  Warren. 

Gnillaume  agt.  Hambnrg  &  American  Packet  Co. 

Orders  affirmed  with  cost*. 

In  the  matter  of  Gunther  agt.  Mahony. 

People  ex  rel.  Sonthwick  agl.  Bristol,  Treasurer. 

Shumway  agt.  Shnmway. 

Gascon  agt.  Meek. 

Bennett  agt.  Morehouse. 

Lourtelette  agt.  Morehouse. 

Scouten  agt.  Morehonse. 

Judgmentt  reverted,  new  trial  ordered. 
Blend  agt  The  People. 

Judgments  reversed ;  new  trial  ordered,  and  costs  to  abide  event 

Townsend  agt.  Scholey. 
Nicholson  agt.  The  Erie  Railway  Co. 
Hart  agt.  The  Erie  Railway  Co. 
Bryant  nart.  Bryant. 
Gill  agt.  McNamee. 
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Ridgway  agt  The  City  of  Brooklyn. 

Dorlon  agt.  The  City  of  Brooklyn. 

Ellsworth  agt.  Lock  wood. 

Hamilton  agt.  Medbary. 

Putnam  agt.  Medbary. 

Sands  agt.  Dnnlap. 

Allen  agt.  Head. 

Douglass  agt  N.  Y.  &  Harlem  R.  R.  Co. 

Stimson  agt  Van  Pelt 

Russell  agt  Carringtoo. 

Appeals  dismissed  with  costs. 

Buffalo  &  Alleghany  Valley  R.  R.  Co.  agt.  J.  T.  P.  Johnson. 
Buffalo  &  Alleghany  Valley  R.  R.  Co.  agt.  Baker. 
Buffalo  &  Alleghany  Valley  R.  R.  Co.  agt  W.  C.  Johnson. 
Buffalo  &  Alleghany  Valley  R.  R.  Co.  agt  Pratt 

Appeals  dismissed, 
Bolles  agt  Doff.        [Cross  suite.] 

Judgment  of  General  Term  reversed  and  that  of  Special  Term  affirmed,  and  costs  of  both 
parties  on  appeal  to  Oeneral  Term  and  to  this  court  to  be  paid  out  of  the  fund  in 
controversy  in  the  hands  of  the  defendant. 

Brown  agt  Nichols,  administrator. 

Order  of  General  Term  reversed  and  judgment  ordered  for  defendant  on  the  verdict 

with  costs. 

Herrick  agt.  Wolverton. 

Order  affirmed  and  judgment  absolute  for  plaintiff  under  the  stipulation,  with  costs. 
Conanghty  agt  Nichols. 

Judgment  of  General  Term  reversed  and  judgment  on  report  of  referee  affirmed  vith  cottt. 
Sands,  receiver  agt.  Newell. 

Order  affirmed  and  judgment  absolute  against  plaintiff  with  costs:  judgment  to  be 
entered  as  of  a  day  anterior  to  the  death  of  defendant. 

Smith  and  others  agt  Orser,  Sheriff. 

Order  reversed  and  judgment  at  the  trial  term  affirmed  with  costt, 
Underwood  agt  Green. 

Order  reversed  and  order  of  Special  Term  affirmed  with  costt. 
In  the  matter  of  Austin,  receiver,  aijt.  Rawdon  and  another. 

Judgment  reversed  with  costs  in  all  the  Courts. 
Duffy  a£t.  Wunsch. 


670  NEW  YORK  PRACTICE  REPOKTS. 


So  much  of  the  judgment  of  the  Supreme  Court  as  reverses  the  judgment  of  the  Court 
of  Sessions  affirmed  ;  and  that  portion  of  the  judgment  granting  an  absolute  dis- 
charge modified  by  ordering  a  new  trial  in  the  Sessions. 

People  agt.  Phillips. 

Order  affirmed  and  judgment  absolute  ordered  for  defendant  with  cottt. 
Mosher  agt.  Ferguson, 

Judgment  affirmed  as  to  the  reversal  of  the  judgment  of  the  County  Court  and  reversed 
as  to  the  residue,  and  new  trial  ordered  in  the  County  Court,  costs  to  abide  the 
event. 

Dennis,  receiver,  agt.  Crittenden,  administratrix. 

Causes  not  decided. 

People  agt.  Miller. 

McNeil  agt.  the  Tenth  National  Bank  of  New  York. 

Wiliams  agt.  Manning.  1 

Kelly,  Sheriff,  agt.  Crapo  and  others. 

Hamilton  agt.  Van  Bensselaer. 


ORDERED — That  no  Calendar  will  be  made  for,  and  no  arguments  or  motions 
heard,  at  the  Jane  Term.  The  meeting  of  the  jndges  at  said  Term  will  be  for  the 
purpose  of  consultation  upon  and  decision  of  causes  and  matters  already  heard. 

Adjourned  sine  die, 

E.  O.  PEKRIN,  CLERK. 
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